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Justice. 
Justices. 


Babnbs  v.  The  Heel  a  Fibe  Insubanob  Company. 

Oontiiiuanoe :  change  of  issues:  showinq  necessaby.  A 
parfy  is  not,  as  a  matter  of  right,  entitled  to  a  continuance  for  the 
paipoee  of  taking  further  testimony  on  account  of  amendments 
changing  the  issues.  If  he  hai  additional  testimony  which  he 
desires  to  take  to  meet  the  change  of  issues,  he  must  so  show  by 
affidavit 

Pleading :  AonoN  at  law  :  change  to  equity  by  ahendiient. 
A  party  is  not  estopped,  by  beginning  his  action  at .  law,  from 
amending  his  pleadings  before  the  final  submission,  so  as  to  change 
it  into  an  equity  action. 

(11) 
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Barnes  y.  The  Hekla  Fire  Ins.  Ck>. 

2.  Fire  Bisuranoe:  polict  issubd  by  agbnt:  befobmation  in 
BQUiTT  TO  CONFOBM  TO  OONTBAOT.  An  ftgent  of  defendant,  who  had 
full  authority  to  enter  into  contracts  of  insurance  for  his  principal, 
issued  the  policy  in  question.  The  contract  was  for  insurance  on 
the  property  to  the  extent  of  three  thousand  dollars  in  seyeral  com- 
panies represented  by  the  agent,  and  the  policy  in  question  was  for 
a  part  of  that  sum.  But  the  policy  in  question  provided  that  it 
should  be  void  if  the  insured  should  obtain  additional  insurance 
without  the  written  consent  of  the  company.  In  an  action  on  the 
policy,  wherein  the  additional  insurance  obtained  under  the  con- 
tract was  relied  on  as  a  defense,  held  that,  because  plaintiff  relied 
on  the  agent  to  write  the  policy  in  accordance  with  the  contract, 
and  failed  to  read  the  policy  to  see  if  he  had  d<^ne  so,  he  was  not 
guilty  of  such  negligence  as  to  bar  him  of  th^  right  to  have  the 
policy  reformed  so  as  to  express  the  real  contract. 

Appeal  from  Monroe  District  Court. — Hon.  Bsll 

Stuart,  Judge. 

Filed,  Sbptsmbeb  6, 1888. 

Action  on  a  policy  of  insurance  against  loss  or 
damage  by  fire.  Judgment  for  plaintiff,  and  defendant 
appeals. 

T.  B.  Perry ^  for  appellant 

Henfy  L.  Dashiellj  for  appellee. 

Seevbrs,  C.  J. — This  action,  as  originally  com- 
menced, was  at  law,  and  a  recovery  was  sought  on  a 
policy  of  insurance.  The  defendant  pleaded  that  the 
policy  contained  the  following  provisions:  ''This 
policy  shall  be  void  unless  the  consent  is  indorsed  in 
writing  by  this  company  in  each  of  the  following 
instances :  *  *  ^  If  the  assured  have,  or  shall  here- 
after obtain,  any  other  policy  or  agreement  for  insur- 
ance, whether  valid  or  not,  on  the  property  insured,  or 
any  part  thereof."  The  defendant  further  pleaded  that 
after  the  issuance  of  the  i)olicy  in  question  the  plaintiff 
had  procured  additional  insurance  on  the  property 
insured,  and  therefore  the  policy  was  void.  The  plain- 
tiff filed  an  amendment  to  the  petition,  alleging  that,  at 
the  time  the  contract  of  insurance  was  entered  into  and 
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the  policy  issued,  it  was  agreed  between  the  plaintiff  and 
defendant  that  the  former  should  l\ave  the  right  to  take 
out  additional  insurance  on  the  property,  and  that  the 
stipulation  for  additional  insuranoe  was  ^'  omitted  from 
the  policy  by  mistake,  oversight,  and  through  the  fault 
of  defendant ; "  and  a  reformatiqu  of  the  policy  was 
asked.  The  d.efendant  denied  the  allegations  of  the 
amended  petition,  and  also  pleaded  that  the  plaintiff, 
having  knowledge  of  the  matters  pleaded,  was  estopped 
from  setting  the  same  up,  because  he  hsA  elected  to  pros- 
ecQte  an  action  at  law  on  the  policy,  and,  having  made 
an  election  of  remedies,  he  wsfi  bound  thereby,  and  also 
becanse  of  his  negligence  in  faiUng  to  disqover  the 
alleged  mistake,  and  therefore  he  was  not  entitled  to 
equitable  relief.  The  cause  was  therejopon  tnmsferred 
to  the  equity  docket,  and  was  tried,  as  Quph.  Tlxer^  was. 
a  trial  at  the  February  term,  1887,  ^pd  the.  c^jjifiQ  was. 
submitted  to  the  court  upon  writteii  arg;um.sAts  to  bei  filed 
in  vacation,  the  plaiiitiff  waiving  the  qpeiilng  argum^nt 
At  the  time  of  filing  a  reply  to  defestd^At's.  argument, 
the  plaintiff  filed  a  further  amendment  to  the  i)et)JL- 
tion,  stating  that,  at  the  time  the  contr^t.  of  inismi^ance 
was  entered  into,  the  defendant  was.  informed  of  the 
intention  of  plaintiff  to  take  out  additional  insurance,  and 
verbally  assented  and  agreed  thereto.  The  allegations 
of  this  pleading  were  denied  by  defendant,  and«  the 
cause  not  having  been  decided  in  vacation,  th^  plaintiff 
insisted  upon  its  immediate  submission.  To,  this,  tl^e 
defendant  objected,  on  the  ground  th^t  '^  issue  had 
been  changed  since  the  evidence  had  been  ta^en,  and 
that  it  had  the  right  and  desired  to  take  evidence  in  the 
form  of  depositions.  The  court  directed  the.  c^e  to  be 
submitted. 

I.    The  defendant  contends  that  the  court  abused 

its  discretion  in  ordering  the  submission  of  the 
cause   at    the .  t;mQ    and    in    the    manner    it    did. 

I.  cwTiHUABca:  Under  the  practice  in  this  stp^te,  as  we 
nvfdio'iltag  understand,  the  defendant  was  nop  entitled 
lonnMifT.      to  a  continuance  or  postponement  of  the 

submission  of  the  canse  as  a  matter  of  right ;  and  this 
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is  what  was  asked.  If  the  defendant  had  additional 
evidence  it  desired  to  take  and  introduce,  it  should  have 
so  shown  by  affidavit.  Failiufap  to  do  this,  the  court 
properly  directed  the  case  to  be  submitted. 

IL  The  defendant  contends  that,  83  the  plaintiff 
elected  to  bring  an  action  at  law  on  the  policy,  he 
«.  pi«A»nrG !  cattiiot,  by  amended  pleadings,  ask  a  ref or- 
ohSgeU)^^ '  mation  of  the  policy,  and  have  the  case 
Smen^ent.  *^®^  ^^  equity.  Conceding  that  the  plain- 
tiff had  knowledge  of  the  fact  that  the 
defendant  asserted  that  it  would  rely  on  the  defense  it 
did,  still  we  think  he  could  bring  an  action  at  law  on  the 
policy,  and  ascertain  certainly  whether  defendant  would 
plead  such  defense  or  not,  before  resorting  to  equity. 
He  could  not  know  what  the  defense  would  be  before  it 
was  pleaded.  Under  the  statute  in  relation  to  amend- 
ments, we  have  no  hesitation  in  holding  that  a  party  is 
not  estopped  by  bringing  an  action  at  law  from  amend- 
ing his  pleadings  before  the  case  has  finally  been  sub- 
mitted to  the  court,  so  as  to  change  it  into  an  action  in 
equity.  We  feel  confident  that  the  universal  practice  is 
in  accord  with  this  view. 

in.    The  evidence  shows  that  the  policy  was  issued 
by  one  Nelson,  who  was  fully  authorized  to  do  so,  and 
a.  FzBs  uum-     ^®>  therefore,  had  the  right  to  determine 
gS^^^*^    the   premium,    and   in   fact   do   all   that 
*  mSSSil?^  defendant,  or  any  of  its  officers,  could  do  in 
foimUo^ *  reUition  to  the  contract  of  insurance.    We 
^^  find  from  the  evidence  that  it  was  agreed 

between  the  plaintiff  and  Nelson  that  the  former  should 
have  insurance  on  the  property  to  the  amount  of  three 
thousand  dollars.  The  rate  of  premiums  was  agreed 
upon.  The  policy  sned  on  was  then  written  and  deliv- 
ered to  the  defendant,  and  in  a  month  or  two  the  other 
policies  in  other  companies  represented  by  Nelson  were 
written  and  delivered  to  the  plaintiff.  That  the  plaintiff 
was  entitled  to  and  had  contracted  for  such  additional 
insurance  is  rendered  certain,  for  the  reason  that  Nelson 
so  stated  and  wrote  in  a  book  designated  as  his  insurance 
register ;  but  he  testifies  that  he  failed  to  so  state  in  the 
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XK>lic7.  Nelson,  as  the  authorized  agent  of  the  defend- 
tmt,  wrote  the  policy.  The  plaintiff  relied  on  him  to  select 
the  companies,  and  write  the  policy  in  accordance  with 
the  contract,  and  we  think  he  had  the  right  to  do  so ; 
and,  because  he  failed  to  read  the  policy  and  discover 
the  omission  therein,  and  its  terms  and  condi- 
tions, he  is  not  gnilty  of  such  negligence  as  will  bar 
him  of  relief,  as  the  defendant  contends.  It  is  true, 
it  was  not  agreed  between  Nelson  and  the  plaintiff,  in 
terms,  that  there  should  be  a  stipulation  in  the  policy 
that  the  latter  had  the  right  to  obtain  additional  insur- 
ance, but  it  does  not  follow  that  the  policy  cannot  be 
reformed,  and  such  provision  inserted  therein.  It  was 
clearly  understood  or  implied  that  the  plaintiff  was  to 
have  a  valid  policy  of  insurance  with  the  right  to  obtain 
additional  insurance.  This  was  the  contract,  and  what- 
ever provisions  were  necessary  to  make  it  effectual 
should  have  been  inserted  in  the  policy.  Nelson,  for 
the  company,  impliedly  so  agreed,  and  he  should  have 
so  written  the  policy.  The  required  provision  was 
omitted  by  mistake  or  oversight.  Nelson  had  the  power 
to  make  such  a  contract,  and  he  acted  in  good  faith,  but 
simply  failed  to  draft  the  policy  in  accordance  with  the 
contract.  The  plaintiff  has  the  right  and  is  entitled  to 
the  benefits  of  the  contract,  and  cannot  be  deprived 
thereof  through  the  fault  or  negligence  of  the  defendant. 
If  the  defendant  was  a  natural  person,  and  had  entered 
into  the  contract,  and  had  written  the  policy  under  the 
circumstances  above  stated,  it  seems  to  us  a  reforma- 
tion could  not  be  successfully  resisted.  For  all  the  pur- 
poses of  this  case.  Nelson  must  be  regarded  as  the 
defendant.  It  therefore  had  notice  of  the  actual  con- 
tract, and  is  bound  by  its  terms  and  conditions.  The 
plaintiff  is  entitled  to  a  decree  reforming  the  contract, 
and  to  a  judgment  for  the  amount  found  due  by  the 
district  court.  Tl^e  defendant  must  pay  the  costs  of 
this  appeaL 

Modified  Aio)  Affibmed. 
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[126    51{ 

1.  Oitiea  and  Towns :  injury  through  dbfbctivb  walk  :  voncB 
OF  DEFBOT :  BTIDBNOBL  In  an  action  for  an  injury  occasioned  bj 
a  defective  sidewalk  which  had  been  built  eleven  years,  the  defend- 
ant was  charf^ble  with  notice  of  the  manner  in  which  the  walk 
was  constructed,  and  there  was  evidence  tending  to  show  that  a 
walk  so  constructed  was,  ot  was  liable  to  become,  unsafe.  Held 
that  a  verdict  implying  that  the  walk  was  defective,  and  that  defend- 
ant had  knowledge  of  its  defects,  was  not  without  support  in  the 
evidence,  though  it  was  showi\that  no  defect  was  apparent  to  the 
ordinary  observer  at  the  time  of  the  injury. 

2.  ■       ■    : :  DBFECTIVB  OONSTRUCnOM:  CfUBTOM  NO  DKFKNBB.     In 

such  case  it  was  no  defense  that  the  custom  of  defendant  was  to 
build  its  walks  in  the  same  defective  manner  as  the  one  in  ques- 
tion. 

3.     1  !  MBASURB  OF  DAMAOia.    In  such  case,  where  the 

/         evidence  tended  to  show  physical  and  mental  suffering,  and  that 

the  injury  might  in  some  degree  be  permanent,  hdd  that  plaintiflTs 
recovery  was  not  necessarily  limited  to  the  amount  that  he  would 
have  earned  during  the  time  lo^  and  what  he  paid  for  medi- 
cine, agg^gating  $47.40,  but  that  a  verdict  of  four  hundred  dollars 
could  not  be  interfered  with  as  excessive. 

4.     : : :  iNSTRUonoN.    In  such  case  the  defendant 

asked  the  court  to  instruct  the  jury  that  they  could  allow  plaintiff 
no  exemplary  damages  whatever ;  only  what  his  time  was  worth, 
and  any  doctor's  biUs  that  he  may  have  paid.  Held  that  it  was 
properly  refused,  because,  while  plaintiff  was  not  entitled  to  exem- 
plary damages,  the  instruction  did  not  otherwise  properly  state  the 
law  in  regard  to  the  measure  of  his  damages. 

5.  Personal  Injury :  bvidencb.  In  an  action  for  a  personal  injury, 
a  non-expert  may  state  such  facts  as  to  the  appearance  of  the  injury 
a  short  time  after  its  occurrence  as  may  aid  the  jury  in  determining 
its  extent. 

Appeal  from    Union    District    Court. — Hon.    B.  C. 

Hbkby,  Judge. 

Filed,  Septshbeb  6, 1888. 

This  action  was  brought  to  recover  for  damages  sus- 
tained by  plaintiff  and  alleged  to  have  been  caused  by  a 
defective  sidewalk  for  which  defendant  was  responsible. 
The  cause  was  tried  to  a  jury,  and  a  verdict  returned  in 
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favor  of  plaintiff  for  four  hundred  dollars.    Judgment 
was  rendered  on  the  verdict,   and  defendant  appeals.. 

/.  B.  SuUivariy  for  appellant    ^^ 

D.  W.  JSigbee  and  J.  H.  CopenTieffer^  for  appellee. 

Robinson,  J. — On  the  sixteenth  day  of  July,  1887, 
the  plaintiff,  while  walking  on  a  sidewalk  of  defendant, 
stepped  upon  a  board,  which  gave  way  under  his  weight, 
permitting  one  foot  and  leg  to  go  through  the  walk  to 
the  ground,  some  eighteen  inches  or  more  below,  and 
causing  the  injury  of  which  he  now  complains. 

I.  The  negligence  of  which  defendant  is  charged 
consists  in  constructing  the  sidewalk,  where  the  acci- 
dent occurred,  in  a  defective  manner,  and 
^'  xa^^^nrj  iu  permitting  the  same  to  become  decayed 
^wJokf^  and  unsafe.  It  is  claimed  on  the  part  of 
Stttoet:  eTi-  appellant  that  it  had  no  notice  of  the  alleged 
defects;  that  they  could  not  have  been  dis- 
covered with  ordinary  care,  and  were  unknown  to  it.  It  is 
shown  that  the  walk  appeared  to  be  safe  and  in  good  con- 
dition to  the  ordinary  observer  at  the  time  of  the  accident. 
The  plaintiff  had  passed  over  it  several  times  each  day  for 
months  without  observing  any  defect.  Other 
witnesses  had  similar  experience.  We  are  of  the  opinion 
that  the  liability  of  defendant  must  be  determined  by  its 
knowledge  of  the  manner  in  which  the  walk  was  con- 
structed. It  appears  that  until  a  time  about  five  years 
preceding  the  trial  all  walks  of  the  kind  in  question  were 
constructed  by  laying  four-foot  boards  across  the  string- 
ers, leaving  as  pace  of  about  three  feet  between  the  string- 
ers, where  there  was  no  support  for  the  boards  of  the 
walk.  Some  of  the  evidence  introduced  tended  to  show 
that  this  was  an  improper  construction  of  the  walk,  and 
the  jury  were  authorized  to  so  find.  The  walk  had  been 
constructed  eleven  years  or  more  at  the  time  of  the  acci- 
dent. It  is  alleged  in  the  petition,  but  not  shown,  that 
defendant  built  this  walk.  We  are  uncertain  whether 
the  answer  was  designed  to  admit  or  deny  this,  and  the 
fact  alleged  does  not  seem  to  have  been  questioned  on 
Vol,  75—2 
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the  trial.  But  we  do  not  consider  this  important.  The 
defendant  was  chargeable  with  knowledge  of  the  fact 
that  all  walks  of  the  width  of  this  one,  built  prior  to 
1882,  were  constructed  as  this  one  was,  and  hence  was 
chargeable  with  notice  that  this  was  defectively  con- 
structed. Some  of  the  evidence  given  tended  to  show 
that  the  walk  had  been  repaired.  If  this  was  the  fact, 
defendant  would  be  chargeable  with  actual  notice,  and  if 
it  was  not,  then  defendant  would  be  chargeable  with 
notice  that  a  walk  defectively  constructed  was  liable  to  be 
growing  more  unsafe  by  use  and  lapse  of  time.  We 
think  the  sufficiency  of  the  walk,  and  the  knowledge  on 
the  part  of  defendant  of  its  defects,  were  within  the 
province  of  the  jury  to  determine.  Montgomery  o.  City 
of  Des  Moines y  55  Iowa,  101\  Rice  v.  City  of  Des  Moines^ 
40  Iowa,  633.  We  cannot  say  that  the  verdict  is  con- 
trary to  the  evidence. 

II.  It  is  urged  on  the  part  of  appellant  that,  if  the 
walks  were  built  in  the  manner  customarily  adopted  by 

it,  it  cannot  be  held  liable.    But  the  fact 

«  — —  *     • 

defective  con-  that  the  negligence  was  usual  or  customary 
cu?tomno       Is  no  defense.    Hosic  v.   Chicago^  S.  I.  & 
P.  Hy.  Co.y  posiy  p.  683 ;  Hamilton  v,  Des 
Moines  Valley  By.  Co.^  36  Iowa,  38. 

III.  It  is  claimed  that  the  verdict  is  excessive.     It 
appears  that  twenty-seven  days  elapsed  between  the 

time  plaintiff  was  injured  and  the  time  he 
measure  Of  returned  to  work;  that  he  was  receiving 
*™**^'  $1.20  per  day  for  his  labor,  and  that  he  paid 
fifteen  dollars  for  medicine.  Appellant  insists  that  the 
amount  of  his  recovery  should  be  limited  to  $47.40.  But 
the  evidence  shows  or  tends  to  show  that  plaintiff 
lost  other  time  after  he  first  resumed  work ;  that 
he  suffered  physically  and  mentally;  that  he  has 
not  yet  recovered  from  the  effects  of  the  accident ;  and 
that  it  is  possible  that  he  never  will.  If  this  evidence 
was  believed  by  the  jury,  it  justified  the  amount  of  the 
verdict. 

IV.  The  defendant  asked  the  court  to  instruct  the 
jury  as  follows :   **  You  are  instructed  that  in  this  action, 
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4. . . .  if  you  find  the  plaifitiflE  is  entitled  to   any 

iMtniction.  damages  at  all,  you  can  only  give  him  the 
actual  damages  he  has  sustained.  You  can  allow  him 
no  exemplary  damages  whatever,  only  what  his  time  is 
worth,  if  any,  and  any  doctor's  bills  that  he  may  have 
paid. ' '  The  instruction  was  refused,  and  of  this  appellant 
complains.  There  was  no  error  in  the  refusal  of  the  court 
to  give  this  instruction,  for  the  reason  that  it  does  not 
express  the  law.  It  is  trae  that  no  exemplary  damages 
can  be  given  in  an  action  of  this  kind,  and  the  jury  might 
properly  have  been  so  instructed ;  but  it  is  not  true  that 
plaintiff's  right  of  recovery  is  limited  to  loss  of  time  and 
physicians'  bills.  The  court  properly  charged  the  jury 
that  they  might  find  for  plaintiff  such  an  amount  as 
would  "comj)ensate  him  for  the  personal  injury  so 
received,  and  for  his  loss  of  time  in  endeavoring  to  be 
cored,  and  his  expenses  necessarily  incurred  in  respect 
thereto,  if  any  such  loss  or  expense  has  been  proven ; 
and  also  the  pain  and  suffering  undergone  by  him,  and 
any  permanent  injury,  if  any  such  has  been  proven." 
We  .do  not  think  the  failure  of  the  court  to  frame  and 
give  an  instruction  in  regard  to  exemplary  damages 
ooght  to  be  urged  as  a  ground  for  reversing  its  judg- 
ment. 

y.  Appellant  complains  that  the  court  permitted  a 
witness,  who  was  not  an  expert,  to  testify  as  to  the  appear- 

5.  Pnsov  ^^^®  ^'  ^^  injury  a  short  time  after  it  was 

tejnry :  evi^      rocci vod.    The  evidence  given  was  as  to  facts 
which  might  aid  the  jury  in  determining 
the  extent  of  the  injury ;  and  this  we  think  was  per- 
missible. 

VL  Other  objections  are  made  and  urged  by 
appellant.  They  are  met  in  part  by  the  views  already 
expressed.  We  do  not  think  any  of  them  are  well 
grounded,  nor  do  we  consider  them  of  sufficient  impor- 
tance to  be  referred  to  at  greater  length. 

Affirmed. 
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Glenn  et  ah  v.  Jeffrey. 

1.  Heal  Estate :  action  to  recover  :  no  title  in  plaintiff.  In  an 
action  to  recover  real  estate,  the  plaintiff  most  establish  title  in 
himself,  and  it  is  not  sufficient  to  show  that  the  defendant  has  no 
title. 

3.  Public  Iiands :  survey  :  uistaeb  in  calls.  A  certain  lot  was 
surveyed  and  platted  and  located  on  the  north  side  of  a  certain  water 
supposed  at  the  time  to  be  the  Missouri  river ;  and  the  government 
plat  and  field-notes  described  the  meander  line  as  being  at  said  river, 
but  the  water  was  in  fact  a  bayou  some  distance  from  the  river, 
and  between  it  and  the  river  was  land  which^  was  never  in  fact 
surveyed.  Hdd  that  the  patent  for  the  lot  did  not  convey  the  land 
between  the  bayou  and  the  river. 

8.     Instruction:  as  to  iiatter  inevidbnob  but  not  in   issue: 
estoppel.  Where  no  estoppel  is  pleaded,  the  court  is  not  required  to 
submit  such  question  to  the  jury,  though  there  is  evidence  of  facts 
which  would  constitute  an  estoppeL 

Appeal  from  Monona   District   Court. — Hon.  C.  H. 

Lewis,  Judge. 

Filed,  September  5, 1888. 

Action  to  recover  possession  of  real  estate  on  the 
ground  that  plaintiffs  are  the  owners  thereof.  Trial  by 
jury,  verdict  and  judgment  for  defendant,  and  plaintiffs 
appeal, 

John  S.  Monk  J  O.  W.  McMillan  VLndJohn  E,  Sellecl^ 
for  appellants. 


P.  Hubbard  and  S.  H.  Cochran^  for  appellee. 

Seevers,  C.  J. — The  court  instructed  the  jury  as 
follows:  *'The  plat  and  field-notes  introduced  herein 
show  that  lot  3  was  surveyed  and  platted  and  located 
upon  the  north  side  of  certain  water,  which  was  at  the 
time  of  the  survey  supposed  to  be  the  Missouri  river. 
It  is  shown  by  the  Adkins  survey,  and  other  evi- 
dence in  the  case,  that  lot  3  ran,  not  to  the  Missouri 
river,  but  to  the  waters  of  a  certain  bayou,  and  that 
beyond  this  bayou,    and  between  it  and  the  Missouri 
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river,  was  other  land,  the  land  claimed  by  the  defend- 
ant The  evidence  shows  that  the  land  between  this 
bayou  and  the  river  was  not  surveyed.  Under  this  evi- 
dence you  are  instructed  that  the  plaintiff  has  failed  to 
show  title  in  himself  to  the  land  claimed  by  the  defend- 
ant. So,  though  defendant  may  not  have  shown  any 
title  in  himself,  still  you  will  sign  and  return  the  follow- 
ing verdict,  to  wit : "  The  land  in  controversy  is  lot  3 
in  section  18,  township  82,  range  46,  in  Monona  county, 
and  the  plaintiff  introduced  evidence  showing  title  in 
Mmself  from  the  government.  The  only  controversy  is 
whether  the  lot,  as  described,  extended  to  the  Missouri 
river. 

The  evidence  warranted  the  court  in  giving  the 
instruction  it  did.  There  was  no  controversy  as  to  the 
facts.  It  is  true  that  the  government  plat  and  field-notes 
described  the  meander  line  as  being  at  the  Missouri 
river,  and  therefore  it  is  claimed  that  lot  3  extended  to 
the  river.  In  fact,  however,  instead  of  running  the  mean- 
der line  along  the  river,  it  was  run  along  a  bayou  some  dis- 
tance from  the  river.  The  land  in  question  cannot  be 
regarded  as  accretion,  but  existed  as  it  now  does  when 
the  survey  was  made.  The  court  rightly  directed  the 
jury  to  find  for  the  defendant.  The  land  never  was  in 
fact  surveyed  by  the  government,  and  never  sold  or  con- 
veyed to  the  plaintiff.  It  is  true,  the  meander  line  is 
not  a  boundary  line  {Kraut  v.  Crawford^  18  Iowa, 
549),  and  if  the  evidence  in  this  case  showed  that  the 
river  had  been  meandered,  this  case  would  be  like  the 
case  cited ;  but  there  is  a  material  distinction  between 
them.  In  the  case  cited  the  river  had  been  meandered 
and  the  land  in  controversy  had  been  formed  by  accre- 
tion since  the  survey  and  sale  of  the  land  by  the  govern- 
ment. It  is  claimed  that  there  was  evidence  tending  to 
show  that  defendant  leased  the  land  of  the  plaintiffs, 
and  that  therefore  he  is  estopped,  and  cannot  deny  the 
title  of  his  landlord.  There  was  no  such  issue,  and  an 
estoppel  was  not  pleaded,  and  therefore  the  court  was 
not  required  to  submit  such  question  to  the  jury. 

Affirmed. 
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Davidson     v.    The    Central    Iowa    Railway 

Company. 

1.  Bailroads :  injury  to  stock  on  bioht  of  way  :  neguoencb  : 
BViDENCB.  Plaintiff  was  driving  his  colts  along  and  upon  the 
fenced  right  of  way  of  defendant's  road,  when  some  of  them  were 
killed  by  an  approaching  train.  Held  that  he  was  guilty  of  palpa- 
ble negligence,  and  that  he  could  not  recover  in  the  absence  of  a 
showing  that  defendant's  employes  were  guilty  of  negligence  in 
not  avoiding  the  injuiy  after  discovering  the  danger. 

3.     : :  SUFFICIENCY  OF  FENCE.    Plaintiff  drove  his  cattle 

along  and  upon  the  fenced  right  of  way  of  defendant's  road,  and 
.  took  down  the  wires  of  the  fence  by  unwrapping  them  from  a  post 
at  which  they  all  ended,  and  turned  the  cattle  for  the  night  into  an 
adjacent  lot  where  there  was  no  pasture,  and  again  wound  the 
wires  around  the  posts.  That  night  the  cattle  re-entered  the  right 
of  way  at  that  place,  and  ten  of  them  were  killed  by  a  passing  train 
without  negligence  on  the  part  of  those  in  charge  of  it.  The  defend- 
ant's employes  had,  on  the  day  before  the  cattle  were  turned  in, 
found  the  wires  unwound  from  the  post  at  the  same  place,  and 
securely  fixed  them,  so  that  they  could  not  be  unwoimd  by  cattle  ; 
but  on  the  morning  after  the  accident  they  were  found  unwound, 
and  pushed  aside.  Held  that  a  verdict  for  the  plaintiff  could  not 
be  sustained  on  the  ground  that  defendant  was  negligent  in  regard 
to  the  condition  of  the  fence,  nor  on  the  ground  that  the  trainmen 
were  n^ligent  in  not  sooner  discovering  the  danger  and  avoiding 
the  injury. 

3.  Negligence :  pleading  ;  evidence.  .  Where  a  recovery  is  sought 
on  the  ground  of  certain  negligence  described  in  the  petition,  evi- 
dence of  negligence  in  some  other  respect  is  properly  excluded. 

4.  Bailroads :  injury  to  cattle  on  track  :  care  of  engineer  : 
instruction  :  verdict.  In  an  action  for  killing  cattle  on  defend- 
ant's track,  the  court  instructed  that  the  defendant  would  be 
liable  if  the  engineer,  '*  in  the  exercise  of  ordinaiy  care,  could  and 
should  have  prevented  said  accident  after  he  actually  saw  the 
cattle  on  the  track."  The  jury  specially  found  that  the  engineer 
"might  have  seen  the  cattle  sooner."  Held  that,  with  no  other 
evidence  of  negligence  on  defendant's  part,  a  verdict  for  plaintiff 
was  contrary  to  said  instruction,  and  could  not  be  sustained. 

Appeal  from   Henry   District   Court — Hon.    H.    C. 

Traverse,  Judge. 

Filed,  September  6, 1888. 
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This  is  an  action  at  law  to  recover  damages  for  kill- 
ing and  injuring  certain  live  stock  by  trains  operated  by 
employes  of  defendant.  There  was  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 

Anthony  C.  Daly^  for  appellant. 

Woolson  cfe  Babbj  for  appellee. 

SoTHBOOK,  J. — I.  The  plaintiff  is  the  owner  of  a 
farm  of  six  hundred  and  forty  acres,  upon  which 
he  keeps  a  large  number  of  cattle  and  other  live 
stock.  The  railroad  of  the  defendant  runs  through 
the  farm,  and  the  right  of  way  is  fenced  with  posts 
and  barbed  wire.  There  are  three  private  farm- 
crossings  over  the  railroad ;  that  is,  there  are  three 
places  where  gates  are  erected  on  each  side  of  the 
right  of  way,  for  the  passage  of  live  stock  across  the 
track,  and  for  other  purposes.  The  plaintiff  claims  that, 
by  reason  of  a  defect  in  the  railroad  fence,  a  calf  owned 
by  him  came  upon  the  track  and  was  killed  by  a  passing 
train,  and  that  at  another  time,  for  the  same  reason, 
some  of  his  sucking  pigs  escaped  through  the  fence  and 
were  killed  in  like  manner.  The  jury  found  the  defend- 
ant liable  for  these  casualties,  and  we  do  not  discover 
that  the  defendant  was  prejudiced  by  any  rulings  in 
regard  to  these  causes  of  action. 

n.    In   another  count  in  the  petition  the  plaintiff 

daimed  damages  for  the  killing  of  two  colts,  not  by  reason 

1.  bailboam:    ^'  *J^®  want  of  a  fence,  but  because  of  the 

Jto^oS*       alleged  negligence  of  the  defendant  in  oper- 

M^S??'  ating  the  train  which  caused  the  injury. 

e^ence.      rpj^^    ^j^j^g  ^^   j^^^  g^  upou  the  milroad 

track  by  reason  of  the  want  of  a  fence.  The  fact  is 
that  the  plaintiff  opened  one  of  the  gates  at  a  crossing 
and  left  the  opposite  gate  closed,  and  drove  the  colts  on 
the  right  of  way,  intending  to  drive  them  along  the  right 
of  way  to  another  crossing,  and  there  turn  them  off  the 
railroad  into  a  field.  When  he  had  driven  the  animals 
upon  the  right  of  way,  he  discovered  a  freight  train 
approaching,  which  ran  down  upon  the  colts,  and  ran 
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them  into  a  cattle-guard.  The  act  of  negligence  which 
he  claims  renders  the  defendant  liable  is,  that  the 
employes  of  the  train  did  not,  after  they  discovered 
the  colts  on  the  track,  use  proper  efforts  to  avoid 
the  injury.  The  bare  statement  of  the  fact  that  the 
plaintiff  drove  his  colts  on  the  track,  not  for  the 
purpose  of  crossing  over  the  railroad,  but  to  drive  them 
along  inside  the  right-of-way  fences,  shows  that  he 
was  guilty  of  most  culpable  negligence.  His  sole 
right  to  recover  is  based  upon  the  fact  that,  notwith- 
standing his  negligence,  the  men  in  charge  of  the  train 
ought  to  have  so  managed  it,  after  they  discovered  the 
danger,  as  to  have  saved  the  colts  from  injury.  There 
is  a  dispute  in  the  abstracts  as  to  the  evidence,  and  an 
examination  of  the  whole  record  in  the  case  convinces 
us  that  the  employes  in  charge  of  the  train  did  every- 
thing-that  could  reasonably  be  required  of  them  in  the 
premises.  Indeed,  we  feel  well  satisfied  that  there  was 
no  warrant  in  the  evidence  for  finding  them  guilty  of 
negligence  in  any  respect.  We  do  not  deem  it  necessary 
to  set  out  the  evidence  here,  but  content  ourselves  with 
the  statement  that  the  verdict  upon  this  cause  of  action 
is  without  support  in  the  evidence. 

III.  In  another  cause  of  action  in  the  petition  the 
plaintiff  claimed  damages  for  killing  ten  cattle,  and 
^  injuring  three  others.  There  are  two  counts 
ficienoy  of  iu  the  petition  in  reference  to  these  cattle. 
One  bases  the  right  of  recovery  on  the 
alleged  negligence  of  defendant's  employes  in  operating 
the  train,  and  single  damages  are  claimed.  The 
other  count  bases  the  right  of  recovery  upon  the 
failure  of  the  defendant  to  properly  fence  where  it 
had  the  right  to  fence,  and  double  damages  are 
claimed  under  the  stataute.  The  facts  in  reference 
to  this  cause  of  action  are,  that  on  August  5, 1886, 
the  plaintiff  had  about  one  hundred  head  of  cattle, 
horses  and  colts  pasturing  in  a  field  south  of  the  rail- 
road. In  the  evening  of  that  day  he  took  these  cattle, 
horses  and  colts  to  the  north  side  of  the  railroad  to  a 
forty-acre  field,  which  had  recently  been  mowed,  and  in 
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which  there  was  no  pasture,  in  order  that  they  might  get 
watei.  He  opened  the  south  gate  of  one  of  the  crossings, 
and,  instead  of  taking  the  stock  over  the  track  and 
through  the  north  gate,  he  drove  them  a  little  west,  and 
made  an  opening  in  the  barbed-wire  railroad  fence  at 
the  comer  of  the  forty-acre  field,  and  drove  the  stock 
through  the  opening.  There  were  four  wires  in  the  fence, 
and  at  the  place  where  the  plaintiff  made  the  opening, 
the  posts  were  about  one  rod  apart.  It  appears  that  all 
of  the  four  wires  ended  at  one  of  the  posts,  and  the  ends 
were  wound  around  the  post  and  then  round  the  wire. 
The  plaintiff  succeeded  in  making  the  opening  by 
unwinding  the  wire.  He  claims  that,  after  the  stock 
passed  through,  he  wound  the  wire  around  the  post  just 
as  it  was  before.  But  the  fact  remains  that  some  time 
in  the  night  the  stock  passed  through  and  upon  the 
track  at  that  place,  and  early  on  the  next  morning  a 
passenger  train,  running  at  great  speed,  ran  into  the 
herd,  and  killed  ten  cattle,  and  injured  three  others.  It 
appears  from  the  evidence  that  some  one  opened  the 
fence  at  the  same  place  on  the  day  before  the  plaintiff 
drove  his  stock  through  the  fence.  The  evidence  is 
undisputed,  and  consists  of  the  positive  statement  of 
several  witnesses,  that  on  the  evening  of  August  4,  the 
fence  was  open  at  that  place,  and  that  it  was  safely  and 
securely  repaired  by  the  defendant's  section-men  ;  and 
the  evidence  is  equally  clear  that  no  stock  had  ever 
before  this  come  upon  the  track  at  the  place  where  the 
ox)ening  was  made.  The  plaintiff  claimed  that  his 
cattle  escaped  from  the  forty-acre  field  by  reason  of  the 
defendant's  failure  to  keep  up  and  maintain  a  proper 
fence.  The  above-recited  undisputed  facts  would  rather 
indicate  that  if  the  plaintiff  had  not  made  the  opening  in 
the  fence  the  accident  would  not  have  happened.  The 
plaintiff  offered  to  prove  that  the  opening  of  the  fence 

was  a  necessity,  because  there  was  a  ditch 

puSSi^^  between   the  railroad  track  and  the  north 

^^'     gate,  which  rendered  the  crossing  defective, 

and  that  it  was  impossible  to  cross  the  track  at  that 

point.    But  he  did  not  claim  in  his  petition  that  the 
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defendant  was  chargeable  with  any  negligence  in  this 
«  respect,  and  the  court  very  properly  held  that  the  offered 
evidence  was  inadmissible  under  the  issues.  The  plain- 
tiff did  not  amend  his  petition,  but  proceeded  with  the 
trial,  and  the  condition  of  the  crossing  was  not  a 
material  question  in  the  case.  We  do  not  hold  that  one 
may  not,  under  some  circumstances,  make  an  opening  in 
a  fence  upon  a  railroad  line.  There  may  be  facts  which 
will  justify  such  an  act  upon  the  ground  of  necessity. 
No  such  state  of  facts  appears  from  the  record  in  this 
case,  and,  in  view  of  the  fact  that  the  stock  was  turned 
into  a  place  where  there  was  no  pasture,  and  that  they 
went  upon  the  track  at  the  very  place  where  the  opening 
had  been  made  in  the  fence,  and  in  view  of  other  evi- 
dence tending  to  show  that  plaintiff  had  opened  the 
fence  at  the  same  place,  and  left  it  open,  on  the  fourth 
of  August,  there  was  much  ground  for  finding  that  the 
cattle  did  not  come  upon  the  track  by  reason  of  any 
negligence  of  the  defendant  in  failing  to  keep  up  and 
maintain  a  sufficient  fence.  The  plaintiff,  so  far  as  this 
record  shows,  had  no  right  to  take  down  the  fence.  He 
claims  that  it  was  insufficient ;  that  the  wires  were  not 
properly  spaced ;  that  the  lower  wire  was  thirty  to  thirty- 
two  inches  from  the  ground  ;  and  that  he  put  the  wires 
back  just  as  he  found  them.  As  he  opened  the  fence 
when  he  had  no  right  to  do  so,  he  ought  to  be  held 
responsible  for  leaving  it  with  the  lower  wire  thirty 
inches  fiom  the  ground.  On  the  morning  the  cattle 
were  killed  the  lower  wires  were  found  not  broken,  but 
unwrapped  from  the  post,  and  pushed  aside  so  as  to 
allow  the  cattle  to  pass  through.  As  they  were  fast- 
ened on  the  evening  of  the  fourth  of  August,  it  was  a 
physical  impossibility  for  the  cattle  to  have  unwrapped 
the  wire  from  the  post  by  any  pressure  upon  it,  and  it 
follows  that  the  fence  could  not  have  been  in  the  same 
condition  it  was  before  the  plaintiff  meddled  with  it. 
We  think  the  verdict  cannot  be  sustained  upon  the 
ground  of  the  alleged  negligence  of  the  defendant  with 
reference  to  the  condition  of  the  fence  ;  and  it  cannot  be 
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sustained  \x^n  the  ground  that  the  trainmen  were  neg- 
ligent in  running  the  train  after  they  discovered  the' 
cattle  upon  the  track.  The  evidence  shows  without  con- 
flict that  there  was  no  such  negligence,  and  the  jury  so 
4.  RA1I.R0AD8 :  f o^^d  in  answer  to  a  special  interrogatory. 
ue  o7tSwkV  It  is  true  that,  in  addition  to  an  answer  to 
2J1tort?ai-'  ^^  interrogatory,  the  jury  found  that  the 
uon : vepdict.  engineer  "might  have  seen  the  cattle 
sooner. "  Whether  this  was  regarded  by  the  jury  as  a 
reason  why  there  should  be  a  verdict  for  the  plaintiff, 
we  cannot  determine.  If  it  was  so  considered,  it  was 
contrary  to  the  instructions  of  the  court,  by  which  the 
jury  were  explicitly  directed  that  the  defendant  would 
be  liable  if  the  engineer,  "in  the  exercise  of  ordinary 
care,  could  and  should  have  prevented  said  accident 
after  he  actually  saw  the  cattle  on  the  track. "  The 
jury  had  no  rights  under  this  instruction,  to  wander 
into  the  field  of  inquiry  as  to  what  the  engineer  might 
have  seen. 

The  jury  found  specially  that  the  calf  and  pigs 
were  of  the  value  of  fourteen  dollars.  We  find  no 
error  as  to  these  claims.  The  cause  will  be  reversed  as 
to  the  other  claims,  and  remanded  for  a  new  trial.  If 
plaintiff  so  elects,  a  judgment  may  be  entered  in  the 
court  below  for  the  claims  for  the  calf  and  pigs ;  the 
question  of  costs  of  the  former  trial  to  be  determined  by 
the  district  court. 

Bevebsed. 
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elU  443 

Peck  et  al,  v.  The  Same, 

1.  Innocent  Pur  chaser :  atezeoction  sale  :  protection.  A  judg- 
ment creditor  who  purchaseB  real  estate  at  a  sale  under  execution, 
in  the  absence  of  notice  of  an  out  standing  equity,  is  an  innocent 
X)urcha8er  for  value,  and  is  entitled  to  protection  as  such.    (  See  cases 

'  cited  in  opinion ). 

2.  Bedemptlon :  from  execution  sale  :  subsequent  lien  :  exten- 
sion OF  TIME.  After  land  had  been  sold  on  execution,  but  before 
the  year  for  redemption  had  expired,  certain  mortgages  were 
corrected  in  equity  so  as  to  cover  the  land.  Hdd  that  the  mort- 
gagees had  a  right  to  redeem  under  the  statute.  (  Code,  sec.  8104  ). 
But  since  they  did  not  avail  themselves  of  that  right,  nor  intimate 
a  desire  to  redeem  until  after  the  year  had  expired  and  a  deed  had 
been  made  to  the  purchaser,  held  that  there  was  no  ground  in 
equity  for  extending  the  time  for  redemption,  even  if  the  power  to 
do  so  were  conceded. 

Appeal  from   Adaaas  District    Court — Hon.   R.  C. 

Henrt,  Judge. 

Fil:ed,  September  6, 1888. 

The  defendant  Northgraves  executed  three  mort- 
gages on  certain  real  estate,  which  were  prior  liens 
thereon.  Actions  were  commenced  to  foreclose  such 
mortgages,  and  decrees  were  entered  granting  such  relief. 
In  April,  1886,  the  defendant  Booker  obtained  a  judg- 
ment against  Northgraves,  upon  which  an  execution 
was  issued,  and  in  May,  1886,  certain  real  estate  was 
sold  under  said  execution  to  said  Booker,  and  a  certifi- 
cate of  sale  issued  to  him.  In  June,  1886,  an  execution 
was  issued  on  said  judgments  of  foreclosure,  and  in  July 
thereafter  the  real  estate  described  in  the  mortgages 
was  sold  by  the  sheriflE  to  the  plaintiff  Ettenheimer,  und 
a  certificate  of  sale  issued  to  him.  Afterwards,  in 
December,  1886,  the  plaintiffs  in  both  actions  filed  what 
are  designated  as  amendments  to  their  petitions,  in 
which  it  was  alleged  that  a  mistake  had  been  made  in 
drafting  the  mortgages ;  the  mistake  being  in  describing 
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one  parcel  of  real  estate,  it  being  the  same  parcel  pur- 
chased, as  above  stated,  by  Booker,  so  that  the  mort- 
gages, on  their  face,  were  not  liens  thereon,  although 
the  parties  intended  they  should  be.  The  relief  asked 
was  that  the  original  actions  might  be  reviewed,  the 
mistakes  in  the  mortgages,  and  sales  under  the  decrees 
of  foreclosure,  and  certificates  of  sale  issued  in  pursu- 
ance thereof,  corrected,  and  the  lien  of  the  mortgages,  by 
a  proper  and  sufficient  decree,  established,  to  be  in  force 
from  the  date  of  the  mortgages.  Such  being  a  general 
statement  of  the  claim  of  the  plaintiff,  the  defendant 
filed  an  answer,  denying  the  material  allegations  of  the 
petition.  The  district  court  refused  to  grant  the  relief 
asked,  and  the  plaintiffs  appeal. 

Maxwell  &  Dale^  for  appellants. 

Davis  &  WellSj  for  appellees. 

Seevbks,  C.  J. — ^I.  It  will  be  conceded  that  the 
plaintiffs  have  established  the  claimed  mistake  in  draft- 
ing the  mortgages.  One  material  question  discussed  by 
counsel  is  whether  Booker  had  notice  or  such  knowledge 
of  the  mortgages  and  of  the  mistakes  prior  to  his  pur- 
chase at  sheriff's  sale  as  to  put  him  on  inquiry.  There 
is  some  evidence  that  tends  to  show  that  he  had.  But, 
after  a  careful  reading  of  the  evidence,  we  unite  with 
the  court  below  in  the  conclusion  that  the  plaintiffs  have 
failed  to  establish  such  proposition  by  a  preponderance 
of  the  evidence.  The  evidence  which  has  such  tendency 
is  not  so  direct,  certain  and  satisfactory  as  to  overcome 
the  denials  of  Booker  and  Wills,  who  testify  that, 
while  they  had  knowledge  of  the  mortgages,  they  did 
not  have  any  knowledge  of  the  mistake  in  describing 
the  land. 

IL  It  is  insisted  that  Booker  is  not  an  innocent 
purchaser.    He  was  a  judgment  creditor,  and  purchased 

at  a  sale  under  an  execution  issued  on  his 

oS^tton   judgment.    As  he  bid  the  full  amount   of 

B^:  pioteo-  his  judgment,  it  was  thereby    satisfied  of 

record.    As  there  are  no  controlling  equities, 
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we  feel  bound  by  the  prior  decisions  of  this  court,  in 
which  it  has  been  several  times  held  that  a  judgment 
creditor,  who  purchased  real  estate  at  a  sale  under  execu- 
tion, in  the  absence  of  notice  of  an  outstanding  equity, 
is  an  innocent  purchaser  for  value,  and  entitled  to  pro- 
tection as  such.  Evans  v.  McOlasson^  18  Iowa,  160 ; 
Halloway  v.  PlcdTier^  20  Iowa,  121 ;  Oower  v.  Doheney^ 
33  Iowa,  36 ;  Weaver  v.  Carpenter^  42  Iowa,  343, 

III.    Plaintiffs  insist  that  they  are  at  least  entitled 

to  redeem  from  the   sale  to   Booker.    A  decree   was 

9.  rbdehptioh:  outered  in  this  proceeding,  in  January,  1887, 

tto™8aief  ^'*"  niaking  the    requisite    correction  in    the 

BeMT^exton-  mortgages,      which    certainly    became    a 

•lonoftimt.   jj^j^  Qjj  jj^Q  \ai,iiSi  in  controversy    at  that 

time;  and  as  the  statutory  right  to  redeem  had  not 
expired,  the  plaintiffs,  as  a  matter  of  right,  were  entitled 
to  redeem  under  the  statute.  Code,  sec.  3104.  They 
declined  to  avail  themselves  of  such  right,  nor  did  they, 
until  the  first  day  of  June,  1887,  which  was  after  Booker 
was  entitled  to  and  had  obtained  a  sheriff '  s  deed  convey- 
ing the  premises  in  controversy  to  him,  ask  for  or  inti- 
mate that  they  desired  to  redeem.  Conceding  that  the 
power  exists  to  extend  the  period  allowed  by  statute  to 
redeem,  there  are  no  circumstances  in  this  case  which 
will  justify  us  in  so  doing.  Affirmed.  ' 


Coffin  v.  Eisimingbr. 

1.  Appeal:  wmENiruES:  order  in  probatb.  An  order  in  pro- 
bate directing  a  guardian  to  pay  over  the  amount  of  a  judgment 
rendered  against  him  as  garnishee  in  a  suit  against  his  ward,  is  a 
final  order  involving  a  substantial  right,  from  which  he  may  main- 
tain an  appeal  to  this  court.     (Code,  sec.  8164). 

3.  Frooedure  s  to  oolleot  judohbnt  against  quabdian  :  order 
IN  PROBATE.  Plaintiff,  in  a  suit  by  attachment  against  defendant's 
ward,  had  procured  judgment  in  the  district  court  against  defend- 
ant, in  his  capacity  as  guardian,  as  garnishee.  Afterwards,  defend- 
ant having  failed  to  pay  the  judgment,  plaintiff  in  the  same  courti 
acting  as  a  court  of  probate,  procured  an  order  commanding 
defendant  as  guardian  to  pay  the  judgment.  Hdd  that  this  was 
a  proper  method  of  collecting  the  judgment. 
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S.     : : :  LIMITATION  OP  TIME  :  CODE,  SECTION  2581.  It 

is  no  objection  to  such  procedure  that  the  application  to  the  court  of 
probate  was  made  in  less  than  fifteen  years  after  the  rendition  of* 
the  judgment,  for  such  application  was  not  an  action  upon  the 
judgment  within  the  meaning  of  section  2521  of  the  Code,  prohib- 
iting actions  on  ju^lgments  of  courts  of  record  within  fifteen  years 
after  their  rendition. 

Appeal  from  Mahaska   District  Court — Hon.   J.  K. 

Johnson,  Judge. 

Filed,  September  6,  1888. 

Plaintiff  brought  an  action  against  the  ward  of 
defendant,  aided  by  attachment.  The  original  notice 
was  served  by  publication,  the  defendant  was  garnished, 
and  judgment  was  rendered  for  the  sum  of  $107.65  and 
costs  against  the  attached  property.  At  the  same  time 
judgment  was  rendered  in  favor  of  plaintiff  and  against 
the  garnishee  for  the  same  amount,  the  ward  having 
been  duly  served  with  notice  of  the  garnishment  pro- 
ceedings. The  plaintiff  afterwards  filed  an  application 
in  probate  for, an  order  requiring  defendant  to  pay  the 
amount  of  the  judgment  rendered  against  him  as  afore- 
said. The  application  was  heard  by  the  court,  and  an 
order  made  as  prayed.  From  this  order  the  defendant 
appeals. 

Searle  &  Scott  and  Liston  McMillen^   for  appellant. 

Rdbt.  Kissick^  for  appellee. 

Robinson,  J. — I.  The  appellee  has  filed  a  motion  to 
dismiss  the  appeal  for  the  following  reasons :  ( 1 )  Because 
no  apx>eal  lies  from  the  order  made  in  this  cause ; 
( 2  )  because,  the  facts  being  conceded,  the  order  made 
does  not  affect  any  substantial  right  of  the  appellant ; 
(3)  because  the  rights  of  appellant  are  in  no  way 
affected  by  said  order.''  This  is  a  proceeding  to  enforce 
the  payment  of  a  sum  of  money  which  has  been  adjudged 
to  be  due  in  an  action  brought  for  that  purpose.  The 
order  was  a  final  one,  and  required  appellant  to  pay  over 
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a  given  sum  of  money  within  a  time  fixed  in  the  order. 
We  think  this  involved  a  substantial  right,  from  which 
an  appeal  may  be  taken.  Code,  sec.  8164.  The  motion 
to  dismiss  is  therefore  overruled. 

II.  Appellant  insists  that  there  is  no  authority  in 
the  law  for  this  proceeding  ;  that  it  can  afford  no  relief 
which  the  judgment  against  him  had  not  already  given  ; 
that  it  imposes  an  unnecessary  burden  upon  the  ward ; 
and  that  no  authority  to  institute  it  is  shown.  The  dis- 
trict court  now  has  original  and  exclusive  jurisdiction  of 
the  persons  and  estates  of  those  who  require  guardian- 
ship. Code,  sec.  2312 ;  Laws  1886,  sec.  8,  ch.  134.  Guardians 
of  the  property  of  their  wards  manage  their  interests 
under  the  direction  of  the  court.  Code,  sees.  2250,  2274. 
All  money  should  be  paid  out  under  the  direction  of  the 
court.  Bates  v.  Dunham^  58  Iowa,  310.  It  may  be 
said  that  the  court  had  already  ordered  the  payment  of 
this  money  in  the  garnishment  proceedings  by  the  ren- 
dition of  a  judgment  therein ;  hence  that  the  order  made  in 
this  proceeding  is  a  useless  form.  It  is  true  that  the 
same  court  rendered  the  judgment  and  made  the  order, 
but  in  one  case  it  was  acting  as  a  court  of  general  civil 
jurisdiction,  while  in  the  other  it  was  acting  as  a  probate 
court.  In  the  first  case  the  probate  jurisdiction  was 
neither  invoked  nor  exercised.  It  was  necessary  for  the 
probate  court  at  some  time  to  act  upon  the  matter  of 
using  money  to  pay  the  judgment.  Whether  this  could 
have  been  anything  more  than  a  matter  of  form,  in  view 
of  the  fact  that  judgment  had  already  been  rendered,  we 
need  not  determine.  It  was  the  duty  of  the  guardian 
to  pay  the  judgment  under  the  direction  of  the  probate 
court.  He  failed  to  pay  the  judgment,  and  neglected  to 
ask  the  instruction  of  the  probate  court  in  regard  to  it. 
Under  these  facts  it  was  proper  for  plaintiff  to  obtain  an 
9rder  to  compel  the  guardian  to  perform  his  duty.  It 
may  be  that  this  was  not  necessary,  and  that  ample 
relief  might  have  been  obtained  by  other  means ;  but  we 
regard  it  as  one  of  the  methods  authorized  by  law  for  the 
collection  of  the  judgment ;  and  the  record  fails  to  dis- 
close any  fact  which  makes  it  improper  in  this  case. 
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III.  The  judgment  against  the  guardian  was  rendered 
on  the  sixth  day  of  June,  1887.  It  is  insisted  by  appel- 
lant that  this  proceeding  cannot  be  maintained  for  the^ 
reason  that  section  2521  of  the  Code  forbids  the  bringing 
of  an  action  upon  a  judgment  rendered  by  a  court  of 
record  within  this  state  within  fifteen  years  after  the  ren-^ 
dition  thereof,  without  leave  of  the  court,  and  that  such 
leave  is  not  shown  in  this  case.  This  ip  not  an  action 
within  the  meaning  of  that  section,  but  is  in  the  nature 
of  a  special  proceeding  auxiliary  to  the  judgment.  We 
discover  no  error  in  the  record. 

Affirmed. 


ScHRivER  V.  Holderbaum. 

HOCHSTETTER  V.  ThE  SaME. 


I  76   33 
80  396 


75   33 

88  800 

75  33 

93  31 


Estates  of  Decedents :  cladis  against:  statute  of  limitations. 
Claims  against  an  estate,  based  on  promissory  notes,  were  made  up 
and  approved  by  the  executor  and  filed  with  the  clerk  within  six 
months  after  notice  of  the  appointment  of  the  executor,  but  no 
formal  approval  of  the  claims  was  made  of  record  by  the  clerk,  and 
no  order  of  approval  was  made  by  the  court.  The  executor  made 
partial  payments,  and  he  and  the  claimants  seem  to  have  thought 
that  nothing  further  was  necessary  to  be  done  to  authorize  payment 
in  fulL  Seven  years  later  the  claimants  appeared  and  were  allowed 
to  prove  up  the  claims.  Held  that  they  were  authorized  so  to  do — 
the  claims  being  of  the  third  class,  as  defined  by  sections  2420  and 
2421  of  the  Code,  and  therefore  not  barred  by  a  failure  to  prove  them 
up  within  twelve  months  from  notice  of  the  executor's  appoint- 
ment, and  no  prejudice  to  the  estate  having  been  shown  on  account 
of  the  delay  in  proving  them  up.  (Compare  Smith  v,  McFadden^ 
56  Iowa,  482). 

Appeal  from  Madison  District   Court — Hon.   0.  B. 

Ayres,  Judge. 


Filed,  September  6,  1888. 
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k.  Schriver  v.  Holderbaum. 

These  proceedings  involve  the  validity  of  certain 
claims  against  the  estate  of  Michael  Holderbaum, 
deceased.  The  district  court  held  said  claims' to  be  valid, 
and  approved  the  same,  and  the  executor  of  Holder- 
baum appeals. 

Parsons  &  Perry  and  T.  C.  Gilpin^  for  appellant. 

y.  WainwTight  and  J.  Leonard  &  Son,  for  appellees. 

RoTiiRocK,  J. — I.  It  appears  from  the  record  in  the 
case  that  Michael  Holderbaum  died  on  the  twenty-fourth 
day  of  June,  1879,  having  made  his  last  will  and  testa- 
ment, in  which  the  defendant,  A.  C.  Holderbaum,  was 
named  as  executor.  The  will  was  admitted  to  probate, 
and  the  executor  qualified  on  the  tenth  day  of  November, 
1879.  The  claims  in  controversy  consisted  of  promissory 
notes  executed  by  the  deceased.  Claims  against  the 
estate  were  made  up  which  contained  copies  of  the  notes, 
and  these  claims  were  verified  and  approved  as  correct 
by  the  executor,  in  writing  thereon,  on  the  thirtieth  day 
of  December,  1879.  They  were  filed  by  the  clerk  of  the 
court  on  the  first  day  of  January,  1880.  No  formal 
approval  of  the  claims  was  made  of  record  by  the  clerk, 
and  no  order  of  approval  was  made  by  the  court.  The 
executor  proceeded  with  the  settlement  of  the  estate. 
The  owners  of  the  claims  were  non-residents  of  the  state, 
and  it  api)ears  that  the  executor  made  payments  on  the 
claims ;  and  by  his  correspondence  with  the  claimants 
they  and  the  executor  appear  to  have  thought  that  no 
further  action  was  necessary  to  be  taken  to  authorize  the 
executor  to  pay  them  in  full.  He  made  several  pro- 
gressive reports,  and  on  February  14, 1887,  he  filed  what 
was  denominated  a  "  final  report,"  in  which  he  ignored 
the  claim  in  controversy,  and  asked  that  the  estate  be 
declared  settled,  and  that  he  be  discharged. 

The  claimants  filed  objections  to  the  report,  in  which 
they  set  forth  the  facts  attending  their  filing  and  approval 
by  the  executor.  The  executor  filed  a  motion  to  strike 
the  exceptions  from  the  files,  which  motion  was  over- 
ruled.   The  exceptions  were  then  demurred  to,  and  the 
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demurrer  was  overruled.  Thereupon  the  claimants  filed 
motions  for  the  allowance  of  their  claims.  These 
motions  were  heard  upon  evidence,  and  the  court 
allowed  the  claims  as  of  the  third  class,  as  they  are 
denominated  in  sections  2420  and  2421  of  the  Code.  The 
claims  were  filed  within  six  months  after  the  first  publi- 
cation of  the  notice  given  by  the  executor  of  his  appoint- 
ment The  court  did  not  regard  the  approval  of  the 
execntor  assufiicient  to  bring  them  within  the  fourth  class, 
and  they  were  therefore  not  barred  because  not  approved 
within  twelve  months  of  •the  giving  of  the  notice. 

The  case  is  very  mnch  like  Smith  v.   McFadden^  56 
Iowa,  482,  where  it  was  held  that  a  claim  of  the  third 
class  is  not  barred  because  not  proved  np  until  after  the 
expiration  of  twelve  months  from  notice  of  appointment 
ol  an  administrator,  and  that  a  delay  to  bring  a  claim 
on  for  hearing  will  not  operate  as  a  bar  or  estoppel  to 
prevent  it  being  proved,  unless  the  estate  has  been  preju- 
diced by  the  delay.    The  court  in  the  case  at  bar  had 
complete  jurisdiction  of  the  parties.     The  claims  were 
iiled  in  proper  time,  and  indorsed  ''Approved"  by  the 
executor.     Both  the  parties  were  before  the  court  from 
the  time  the  claims  were  filed  until  the  formal  approval 
from  which  this  appeal  was  taken.    Not  only  this,  but 
payments  were  made  upon  the  claims  as  though  they  had 
been  allowed.    The  original  promissory  notes,  the  foun- 
dation of  the  claims,  were  introduced  in  evidence  upon 
the  hearing ;  and  thereris  no  showing  that  the  estate  has 
been  prejudiced  by  the  delay.    And  we  doubt  very  much 
whether,  under  the  facts  of  this  case,  the  parties  being 
in  courts  any  delay  would  operate  as  a  bar  or  estoppel. 

Affikmed. 
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1.  Tax  Sale  and  Deed :  newly  oboanized  county  :  taxes  levied  and 
DELINQUENT  BEFORE  ORGANIZATION.  Taxes  on  land  now  in  0*Brien 
coanty  were  levied  by  Woodbury  county  and  had  become  delin- 

'  quent  while  O'Brien  county  was  yet  attached  to  Woodbury  county 

for  revenue  purposes.  Held  that  a  sale  of  the  land  for  those  taxes 
by  O'Brien  county,  after  its  organization,  was  without  authority 
and  void.     (  HUliard  v.  QrifflUy  72  Iowa,  881,  followed)* 

2.     :  FATALLY  DEFECTIVE  DESCRIPTION.    A  tax  deed  describing 

the  land  conveyed  as  '*  the  west  fract.  i  quarter  of  the  N.  W. 
quarter  of  section  7,  in  township  96  north,  of  range  41  west,"  is  too 
indefinite  to  conv^  any  part  of  the  west  half  of  said  northwest 
quarter  section  ;  and  in  an  action  against  the  holder  of  such  deed 
to  quiet  the  title  without  asking  for  a  reformation  of  the  deed,  the 
word  *'  quarter,"  when  it  first  occurs,  cannot  be  treated  as  sur- 
plusage. 

8.     :  VOID  SALE  :   ACTION  TO  QUIET  TITLE  :  DECREE  AS   TO   TAXES 

PAID  AND  IMPROVEMENTS.  In  an  action  to  quiet  the  title  of  land 
against  the  holder  of  a  void  tax  deed,  where  the  plaintiff  offers  to 
pay  defendant  the  taxes  paid  by  him  on  the  land,  with  six  per  cent, 
interest,  a  decree  for  plaintiff  should  be  accompanied  with  an  order 
for  such  payment,  but,  since  such  action  is  not  to  redeem  from  a 
valid  sale,  but  to  quiet  title,  the  question  as  to  compensation  for 
improvements  must  be  adjudicated  in  a  subsequent  action  under 
the  statute  as  to  occupying  claimants.  The  case  is  not  governed 
by  section  898  of  the  Code. 

Appeal  from  G^Brien  District  Court, — Hon.  Scott  M. 

Ladd,  Judge. 

» 

Filed,  Septbmbeb  6,  1888. 

Plaintiff  brought  an  action  to  quiet  in  him  the 
title  to  a  tract  of  land.  Defendant  pleaded  that  he 
owned  the  land,  and  in  a  cross-petition  prayed  that  his 
title  be  quieted  against  the  claim  of  plaintiff.  The 
district  court  dismissed  the  petition,  and  entered  judg- 
ment granting  defendant  the  relief  demanded  in  the 
cross-petition.    Plaintiff  appeals. 
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R  E.  Long  J  for  appellant. 
/.  A.  Stocurn^  for  appellee. 


Reed,  J. — The  land  in  controversy  is  the  west  half 
of  the  northwest  quarter  of  section  7,  in  township  96 
north,  range  41  west.  Plaintiflf  claims  under  ^  patent 
from  the  government  of  the  United  States.  Defendant 
claims  under  two  tax  deeds  by  the  treasurer  of  O'Brien 
coQLty,  the  first  of  which  was  executed  to  Charles  C. 
Orr,  June  28,  1866,  under  an  alleged  sale  in  1860  for  the 
taxes  of  1858  and  1859.  The  other  was  executed  to  T.  J. 
Stone  on  the  twenty-eighth  of  December,  1870,  under 
an  alleged  sale  in  1867  for  the  taxes  of  1866. 

I.  The  facts  with  reference  to  the  sale  under  which 
the  first  deed  was  executed  are  like  those  in  HilUard  v. 
1.  Tax  sale  and    (^^^ffi^'i   '^  lowa,   331.     Wheu  the    taxes 

^ntoST*^  accrued,  the  territory  of  O'  Brien  county  was 
teSS  M?***  attached  to  Woodbury  county  for  revenue 
bJtore°S?fani-  ^^^  Other  purposes.  The  treasurer  of 
ation.  O'Brien  county,  therefore,  had  no  authority, 

after  the  organization  of  that  county,  to  collect  the 
taxes,  and  there  was  an  absolute  want  of  power  to  make 
the  sale.  The  attempted  sale  was  therefore. an  absolute 
nullity,  and  no  right  could  accrue  under  the  deed  exe- 
cuted in  pursuance  of  it. 

II.  The  description  contained  in  the  deed  of  1870 
is  as  follows,  viz. :  "The  west  fract.  1-2  quarter  of  the 
«.— -ftitany     ^'  ^'  <1^3,rter  of  section  7,  in  township  96 

dc^tio  liorth,  of  range  41  west. "  This  description 
is  as  uncertain  aod  indefinite  as  it  possibly 
could  be  made.  It  does  not  describe  the  land  in  ques- 
tion, nor  can  it  be  said  that  it  includes  any  particular 
part  of  it.  The  west  one-half  quarter  of  the  quarter 
section  might  be  regarded  as  a  good  description  of  the 
w^t  one-eighth  of  it,  and  might  be  held  to  include  and 
cover  the  west  one-fourth  of  the  tract  in  question.  But 
the  description  is  the  west  fractional  one-half  quarter, 
and  the  extent  of  the  fraction  is  not  stated.  It  is 
impossible    to    determine,   therefore,   whether  it    was 
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intended  to  cover  a  fraction  of  one  acre,  or  nineteen 
acres  and  a  fraction.  It  is  clear  only  that  something 
less  than  twenty  acres  was  intended,  bnt  how  much  less 
is  entirely  uncertain.  It  was  contended,  however,  that 
the  word  "  quarter "  occurring  first  in  the  description 
should  be  treated  as  surplusage,  and  rejected.  But  we 
cannot  do  that  in  this  action.  The  action  is  not  for  the 
reformation  of  the  deed,  but  for  the  quieting  of  title 
under  it ;  the  question  being  whether,  under  the  deed  as 
it  appears,  the  title  of  the  former  owner  of  the  property 
has  been  defeated  or  extinguished.  We  think  it  entirely 
clear  that  defendant  is  not  entitled  to  the  relief  granted 
him  by  the  judgment.    The  judgment  will,  therefore, 

^  be    reversed,  and  judgment  will  be  entered, 

'  sale ':  action    either  here  or  in  the    district    court,  dis- 


to  quiet  title 
decree  aa  to 
taxes  paid 

and  Improve-   title  iu  plaintiff  upon  the  payment  by  him 


missing  the  cross-petition,  and  quieting  the 


menta. 


of  the  taxes  on  the  property  paid  by 
defendant,  with  six  per  cent,  interest,  he  having  made  an 
offer  in  his  reply  to  pay  the  same.  Defendant  is  in  pos- 
session and  has  made  improvements  on  the  land.  But 
as  the  action  is  not  to  redeem  from  a  valid  sale,  but  to 
quiet  title,  the  questions  as  to  the  improvements  must 
be  adjudicated  in  a  subsequent  action.  The  case  in  that 
regard  is  not  governed  by  section  893  of  the  Code,  but 
falls  within  the  general  statute  as  to  occupying  claim- 
ants.   Ch.  7,  tit.  13,  Reversed. 
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2. 


McClure  v.  Branifp  et  al. 

Homestead:  conveyance:  deed  to  secure  money  only.  A 
deed  of  a  homestead  designed  only  to  secure  a  loan  from  the 
grantee^  the  grantors  continuing  in  possession,  does  not  divest  the 
grantors  of  their  homestead  rights. 


:  FORFEITURE  BY  USE  FOR  UNLAWFUL  SALE  OF  INTOXICATINO 

LIQUORS.  Where  a  homestead  owned  by  a  husband  is  used  by  him 
for  the  unlawful  sale  of  intoxicating  liquors,  it  becomes  liable  for 
fines,  costs  and  judgments  rendered  against  him  on  account  of 
such  unlawful  conduct;  and,  the  title  being  in  the  husband,  it 
makes  no  difference  that  such  use  of  the  homestead  is  without  the 
consent  and  against  the  will  of  the  wife.  ^  See  cases  and  statutes 
cited  in  opinion). 
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3,     :    TITLE   IN    HUSBAND:  WIFE'S    RIGHT   TO    PROTECT.       In    an 

action  against  a  husband,  who  has  the  title  to  the  homestead,  to 
sobject  it  to  the  payment  of  a  judgment,  the  wife  has  such  an 
existing  interest  as  to  entitle  her  to  intervene  for  the  protection 
of  the  homestead,  regardless  of  whether  her  husband  att^erts  the 
homestead  right  or  not.    (  See  cases  cited  in  opinion  ). 

4.  Intozioating  Itiquors :  unlawful  sale  :  lien  on  real  estate  : 
SALE  AFTER  ACTION  BEGUN '.  NOTICE :  PRIORITY.  Where  One  takes  a 
deed  or  mortgage  upon  real  estate  after  an  action  has  been  begun 
against  the  owner  for  the  unlawful  sale  of  liquors  on  the  premises, 
a  judgment  in  which  action  would  be  a  Hen  on  the  real  estate 
under  section  1558  of  the  Ck)de,  the  grantee  or  mortgagee  takes 
subject  to  the  lien  of  any  such  judgment  afterwards  rendered. 
(CyBrien  v.  Putney,  55  Iowa,  292,  followed,  and  Bonesteel  v, 
Dovans,  78  Iowa,  685,  distinguished ). 


5.  :  NUISANCE  :  DUTY  OF  COURT  TO  ORDER  ABATEMENT.   In  an 

action  to  restrain  and  abate  a  liquor  nuisance,  where  a  nuisance  is 
found  and  enjoined,  it  is  error  for  the  court  to  refuse  an  order  for 
its  abatement.    (  See  statutes  and  cases  cited  in  opinion ). 

Appeal  from  Dallas  District  Court  —  Hon.   A.   W. 

Wilkinson,  Judge. 

Filed,  Septembeb  6,  1888. 

Action  to  restrain  the  keeping  and  for  the  abate- 
ment of  a  nuisance,  commenced  on  the  thirteenth  day 
of  January,  1886.  On  that  day  plaintiff  filed  his  peti- 
tion, in  which  he  alleged  that  Barney  Braniff  was  the 
owner  of  lot  20,  block  38,  in  Dallas  Center ;.  that  he  had 
established,  and  was  maintaining  in  a  building  on  said 
lot,  a  place  for  the  sale  of  intoxicating  liquors,  contrary 
to  law  ;  and  asking  for  such  relief  as  w^as  authorized  by 
law.  A  temporary  writ  of  injunction  was  issued. 
March  2,  1887,  plaintiff  filed  an  amendment  to  his  peti- 
tion, in  which  he  alleged  that  on  February  13,  1886, 
defendant  Braniff  had  sold  and  conveyed  the  lot  afore- 
said to  one  L.  L.  Collins  ;  and  asking  that  he  be  made  a 
party  to  the  action,  and  asking  equitable  relief  against 
him.  Collins  filed  an  answer  to  the  petition  as  amended, 
and  therein  admitted  a  conveyance  to  himself  of  the 
property  in  question ;  but  alleged  that,  while  the  instru- 
ment of  conveyance  was  in  form  a  deed,  yet  it  was 
designed  to  secure  the  payment  of  money  to  the  amount 
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of  three  hundred  and  fifty  dollars,  which  he  had 
advanced  to  Braniff  to  pay  the  balance  of  the  purchase 
price  of  said  property.  A  demurrer  to  that  part  of  this 
answer  which  set  out  the  character  of  the  interest 
claimed,  was  sustained.  Collins  afterward  filed  an 
amendment  to  his  answer,  in  which  he  alleged  that,  by 
the  payment  of  the  money  for  BranifF  as  claimed,  he 
should  be  subrogated  to  the  rights  of  the  vendor  to  a 
lien.  May  11, 1887,  Mary  S.  Braniflf,  the  wife  of  Barney, 
filed  a  petition  of  intervention,  in  which  she  alleged 
that  the  premises  in  question  were  occupied  by  herself 
and  husband  as  a  homestead  from  October,  1882,  to 
January,  1884 ;  that,  from  about  the  date  last  men- 
tioned, her  husband  commenced  using  a  portion  of  the 
building  as  a  place  of  business,  and  continued  to  so  use 
the  same  up  to  March  1,  1887 ;  that  the  value  of  that 
portion  of  the  building  so  used  did  not  exceed  three  hun- 
dred dollars  ;  that,  if  her  husband  kept  for  sale  or  sold 
intoxicating  liquors  therein  contrary  to  law,  it  was 
without  her  consent,  and  against  her  protest.  She  asks 
that  her  homestead  right  be  protected.  Plaintiff  filed 
an  answer  to  this  petition  of  intervention,  in  which  he 
denied  that  the  premises  in  question  were  a  homestead  ; 
setting  out  the  conveyance  to  Collins,  and  asking  relief 
against  intervenor.  Defendant  Braniff  appeared,  but 
does  not  seem  to  have  filed  any  pleading.  The  cause 
was  tried  in  June,  1887,  and  a  decree  rendered  restrain- 
ing Braniff  from  selling  or  keeping  for  sale  intoxicating 
liquors  in  the  building  situated  on  the  lot  described  in 
the  petition,  and  adjudging  him  to  pay  an  attorney*  s 
fee  of  one  hundred  dollars  and  costs.  The  court  found 
that  the  interest  of  Collins  was  not  affected  by  the  pro- 
ceedings, and  provided  that  the  judgment  for  attorney's 
fee  and  costs  should  not  be  a  lien  on  the  premises  in 
controversy.    The  plaintiff  appeals. 

D,  W,  Woodin,  for  appellant. 

M.  H.  Baugh^  for  appellees  Collins  and  Mary  S. 
Braniff. 
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EoBiNSON,  J. — We  are  satisfied  by  the  evidence 
that  the  interest  of  Collins  in  the  premises  in  con- 
troversy is  that  of  a  mortgagee  acquired  during  the 
pendency  of  the  suit,  and  that  intervenor  and  her  hus- 
band have  a  homestead  right  in  the  premises.  The 
business  carried  on  by  the  husband  was  that  of  a 
grocer  and  restaurant  keeper,  but  the  evidence  shows 
dearly  that  he  kept  and  sold  in  two  rooms  of  the 
building  in  question  intoxicating  liquors,  contrary  to 
law,  and  that  intervenor  had  knowledge  of  that  fact. 
The  building  is  about  sixteen  feet  wide,  forty  feet  long, 
and  one  and  one-half  stories  in  height.  The  first  story 
is  divided  into  three  rooms  and  a  stairway.  The  front 
room  was  used  exclusively  for  the  business  of  the  hus- 
band; the  middle  room  was  used  chiefly  for  this 
business,  but  was  also  used  in  part  for  family  purposes ; 
the  back  room  was  used  as  a  kitchen  and  living  room  ; 
and  the  upper  story  was  used  exclusively  for  family 
purposes.  A  walk  along  the  outside  of  the  building 
leads  from  the  street  in  front  to  two  doors,  one  of  which 
opens  into  the  kitchen,  and  the  other  to  the  stairway 
which  leads  to  the  second  story. 

I.  The  appellant  contends  that,  by  reason  of  the 
conveyance  to  Collins,  Braniff  and  wife  lost  their 
1.  HoMBWEAD :    homestead  right  in  the  premises  conveyed ; 

S^toSecure  ^^*'  ^^  ^®  hsLVQ  Stated,  the  conveyance  was 
money  only,  designed  to  be  a  mortgage.  Hence  the 
homestead  rights  of  the  husband  and  wife  were  not 
thereby  affected.  The  legal  title  of  the  premises  was  in 
Barney  Braniff  prior  to  the  conveyance  to  Collins,  and 
in  law  he  is  still  the  owner. 

II.  The  next  question  which  we  need  to  determine 
is  the  liability  of  the  premises,  or  of  any  part  thereof, 
J, .forfeit-    for  the  payment  of  the  judgment  for  attor- 

SL^SrMSe  '^^y's  fees  and  costs.     It  is  well  settled  that 

fiSini*'^^*^  a  part  of  a  building  may  be  subjected  to  the 

payment  of  a  judgment  against  the  owner, 

while  the  remainder  would  be  exempt  as  a    homestead. 

See  Arnold  v.  OotshcUl,  71  Iowa,  572,  and  cases  therein 

cited.     In  our  opinion,  the  front  and  middle  rooms  were 
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SO  far  devoted  to  business  purposes  as  to  lose  the  home- 
stead character,  except  as  they  are  to  be  deemed  appurte- 
nant to  the  homestead,  within  the  meaning  of  section  1997 
of  the  Code.  SmUh  v.  QuigganSj  65  Iowa,  637.  In  Arnold 
t>.  Ootshally  it  was  held  that  the  homestead  used  for  the 
sale  of  intoxicating  liquors  contrary  to  law,  with  the 
knowledge  and  consent  of  the  wife,  who  was  the  owner 
of  the  property,  was  subject  to  the  payment  of  a  judg- 
ment recovered  by  reason  of  such  illegal  sale.  But  it  is 
claimed,  on  the  part  of  the  appellees,  that  it  is  shown 
that  intervenor  did  not  consent  to  the  illegal  acts  in  this 
case ;  that  she  was  opposed  to  them  ;  and,  in  one 
instance,  caused  the  arrest  of  her  husband  on  account 
of  them  ;  and  therefore  that  the  rule  of  the  case  last  cited 
does  not  apply.  It  is  further  urged,  in  this  connection, 
that  the  homestead  of  the  family  is  exempt,  and  that 
the  husband  cannot,  by  acts  to  which  the  wife  is 
opposed,  subject  the  homestead  to  the  payment  of  debts ; 
that  to  so  hold  would  authorize  a  violation  of  the  law, 
designed  for  the  protection  of  the  family,  by  indirect 
means.  Section  1988  of  the  Code  is  as  follows :  "  Where 
there  is  no  special  declaration  of  the  statute  to  the  con- 
trary, the  homestead  of  every  family,  whether  owned  by 
the  husband  or  wife,  is  exempt  from  judicial  sale."  Sec- 
tion 1568  provides  that,  '^  for  all  fines  and  costs  assessed  or 
judgments  rendered,  of  any  kind,  against  any  person,'* 
for  any  violation  of  the  provision  of  the  chapter  in 
regard  to  the  sale  of  intoxicating  liquors,  ^'  the  personal 
and  real  property,  except  the  homestead  as  now  pro- 
vided by  law,  of  such  person,  as  well  as  the  premises 
and  property,  personal  or  real,  occupied  and  used  for 
that  purpose,  with  the  consent  and  knowledge  of  the 
owner  thereof,  *  *  *  shall  be  liable ;  and  all  such 
fines,  costs,  or  judgments  shall  be  a  lien  on  such  real 
estate  until  paid."  This  provision  was  held,  in  Arnold 
V.  Ootshallf  to  be  a  special  declaration  of  the  statute^ 
within  the  meaning  of  section  1988.  The  homestead  is 
made  liable  by  reason  of  the  illegal  occupation  or  use, 
which  is  "with  the  consent  and  knowledge  of  the 
owner."    In  this  case  the  owner  is  the  husband.    Burns 
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V.  KeaSj  21  Iowa,  257;  The  consent  by  the  wife  is  not 
reqnired  when  the  hnsband  is  the  owner.  It  may  be 
that  this  consideration  of  the  law  will  in  some  cases 
cause  a  loss  of  homestead  rights,  and  lead  to  hardships  ; 
bnt,  if  so,  it  is  beyond  onr  control.  We  must  interpret  * 
the  law  as  we  find  it.  The  general  assembly  may  have 
thought  it  better  to  make  the  homestead  liable  in  such 
cases  than  to  permit  the  homestead  right  to  operate  as  a 
shield  for  the  protection  of  the  offender  against  the 
consequences  of  his  wrongful  acts. 

in.    It  is  contended  by  appellant    that,  since   the 
hnsband  has  not  claimed  the  property  in  controversy  as 

3^ .  yy^     exempt  under  the  homestead  law,   the  wife 

!rtfe'g^nJbt°o"  cannot  maintain  her  petition  of  interven- 
^*^-  tion ;  especially  as  she  does  not  allege 
therein  that  the  husband  refuses  to  assert  the  exemption. 
But  in  this  view  we  do  not  concur.  The  interest  of  the 
wife  in  the  homestead  is  an  existing,  and  not  merely  a 
contingent,  right.  Adams  v.  Beale,  19  Iowa,  66.  It  has 
been  held  that,  af  tei^  the  right  is  once  acquired,  the  hus- 
band cannot  defeat  it  by  abandonment,  so  long  as  the 
wife  continues  to  occupy  it  as  a  homestead.  Ltcrd  r>. 
Neeley^  67  Iowa,  100.  The  wife  may  protect  her  home- 
stead right  by  redeeming  from  a  tax  sale  of  the  home- 
stead. Adams  v.  Beale^  supra.  Her  right  being  actual 
and  existing,  she  is  entitled  to  protect  it  through  the 
means  adopted  in  this  case. 

IV.    Appellant  claims  that,  the  interest  of  Collins 

having  been   acquired   during   the    pendency   of   this 

^  action,  it  is  subject  to  the  judgment  against 

ioore:    un-  Brauifl.    CoUius  claims  that  a  sale  of  the 

««Mi^re«i    premises,  or  of  any  part  of  them,  must  be 

V  *^n^nottee-  ™^®  subjoct  to  his  interests ;  and  in  sup- 
pitority.  port  of  his  claim  cites  the  case  of  Bonesteel 
n,  Dovyns,  73  Iowa,  685.  What  we  decided  in  that  case 
was  that  the  statute  gave  no  lien  prior  to  the  rendition 
of  the  judgments,  aiid  hence  that,  according  to  a  settled 
rale  of  law,  an  injunction  would  not  lie  to  restrain  the 
alienation  of  property  used  in  the  illegal  traffic.  No 
attempt  was  made  to  overrule  the    case    of    0^  Br  ten  v. 
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Putney^ ,  65  Iowa,  292,  where  this  court,  in  effect,  held 
that,  while  the  lien  does  not  attach  until  judgment  is 
rendered,  yet  the  right  to  a  lien  cannot  be  defeated  by  a 
conveyance  of  the  property  pending  litigation  to  enforce 
it.  The  statute  provides  that  the  property  occupied  or 
used  for  the  illegal  purpose  shall  be  liable  for  the  pay- 
ment of  judgments.  The  right  to  the  lien  is  created  by 
the  unlawful  act,  and  it  is  enforced  by  means  of  a  judg- 
ment. Collins  obtained  his  conveyance  to  the  property 
in  controversy  a  month  after  the  filing  of  the  petition  in 
this  case,  and  is  therefore  chargeable  with  notice  of 
plaintiff's  right  to  a  lien  for  any  judgment  he  might 
obtain  in  the  further  prosecution  of  the  cause.  The 
claim  that  he  is  entitled  to  be  subrogated  to  the  rights  of 
the  holder  of  the  mortgage,  which  was  paid  by  the 
money  he  furnished,  is  not  sustained  by  the  evidence, 
and  we  do  not  understand  his  counsel  to  urge  that  it  is. 
V.  Appellant  complains  of  the  refusal  of  the 
district  court  to  provide  in  the  decree  for  the  abatement 

^       I     ^*  *^®  nuisance.    The  decree  should  have  so 

Bance:    duty  provided.    Laws  1886,   p.    82 :    Drake    v. 

of   court    to  -"^  7     JT 

wder  abate.  Jordan^  73  Iowa,  707 :  McLane  v,  Bonn^  70 
Iowa,   753.    A  decree  will  be  entered    in 
harmony  with  the  views  we  have  expressed. 

Modified  and  Affirmed. 
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Davis  &  Sons  v.  Swebney  et  al.  \  75   45 

il»   707 
jlM    711 

Sale  of  Machine :  delivery  without  aqbesd  payment  :  failubb     

TO  WORK  :    RETURN  :    ACTION  FOR  PURCHASE  PRICE.     By  a  written 

executory  contract  plaintifiFs  agreed  to  deliver  to  defendants  a 
machine,  and  defendants  agreed,  upon  such  delivery,  to  execute 
their  notes  for  the  purchase  price.  The  contract  contained  warran- 
ties of  the  machine,  but  provided  that  they  should  be  of  no  effect  if 
the  notes  for  the  purchase  price  were  not  made  upon  delivery.  The 
delivery  was  made  through  the  plaintiffs'  agent,  but  defendants 
did  not  then  make  the  notes,  because  the  agent  directed  them  to 
first  try  the  machine  and  see  whether  it  was  satisfactory.  They 
found  it  to  be  worthless  for  the  purpose  for  which  it  was  made 
and  purchased,  and  promptly  returned  it  to  the  agent,  and  notified 
plaintiffs.  In  an  action  upon  the  written  contract  for  the  purchase 
price,  held  that,  since  defendants  discovered,  before  executing  the 
contract  on  their  part  (  by  making  their  notes  ),  that  the  machine 
was  worthless,  and  thereupon  returned  it,  they  were  absolved  from 
their  obligation  to  execute  the  notes,  and  were  not  liable  for  the 
purchase  price. 

Appeal   from  Ihibtigue  District  Court — Hon.   D.  J. 

Lenehan,  Judge. 

Filed,  September  6,  1888. 

This  is  an  action  to  recover  the  contract  price  of  a 
threshing-machine  alleged  to  have  been  sold  by  the 
plaintiffs  to  the  defendants.  A  demurrer  to  the  answer 
was  sustained,  and  the  defendants  appeal. 

McCeney  &  G*  Donellj  for  appellants. 

J.  C.  Longu€vill€j  for  appellees. 

RoTHROCK,  J. — A  written  order  was  executed  by 
the  defendants  for  a  machine  to  be  delivered  by  the 
plaintiffs  at  Washington  Mills,  Iowa.  The  order  appears 
to  be  in  the  same  form  as  the  order  of  Davis  &  Sons  v. 
Robinson^  67  Iowa,  356.    It  appears  from  the  order  that 
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the  defendants  were  to  make  settlement  before  delivery, 
by  giving  their  promissory  notes  for  the  purchase  price 
of  the  machine.  The  machine  was  to  be  shipped  to  Wash- 
ington Mills  from  Davenport,  Iowa,  but  the  order  does 
not  name  the  consignee.  The  order  contains  this  pro- 
vision :  *' Settlement  to  be  left  in  the  hands  of  A.  L. 
Gross,  Washington  Mills,  Iowa,  until  warranty  is 
fulfilled." 

The  contract  was  one  of  warranty,  which  was  in 
writing,  by  which  the  machine  was  warranted  to  be  well 
made,  of  good  materials,  and,  with  proper  management, 
capable  of  doing  first-class  work.  There  were  the  usual 
provisions  for  a  fair  trial  of  the  machine,  and  for  notice 
to  the  plaintiffs,  if  it  did  not  work  well,  and  for  a  rea- 
sonable time  to  get  to  the  machine  to  remedy  the  defects, 
with  the  necessary  and  friendly  assistance  clause ;  and 
that,  if  the  machine  could  not  be  made  to  do  good  work, 
to  be  returned  to  the  place  where  received,  and  a  new 
machine  given  in  its  place,  or  the  notes  would  be  returned. 
The  warranty  contains  this  further  provision:  *'It 
being  understood  and  agreed  that  if  purchaser  does  not 
make  full  settlement  with  cash  or  approved  notes  for  the 
machine,  upon  its  delivery  to  him,  he  thereby  waives  all 
claims  under  this  warranty.  ( No  agent  has  authority  to 
change  the  above  warranty.)  There  is  no  verbal  agree- 
ment or  condition  to  this  sale." 

It  is  alleged  in  the  petition  that  the  machine  was 
shipped  to  Washington  Mills,  and  the  possession  thereof 
delivered  to  the  defendants,  and  that  they  converted  the 
same  to  their  own  use,  but  did  not  execute  the  notes  for 
the  purchase  price ;  and  judgment  is  demanded  therefor. 
The  answer  to  this  petition  was  in  these  words  :  "  Defend- 
ants, in  answer  to  petition  of  plaintiffs  in  above-entitled 
cause,  say:  They  admit  the  giving  of  the  order  set 
out  in  the  petition,  but  deny  that  the  plaintiffs  complied 
with  said  order,  and  say  that  plaintiffs  did  not  send  said 
machinery  to  them  at  Washington  Mills,  but  sent  the 
same  to  plaintiffs'  own  agent,  one  H.  L.  Gross,  who  then 
delivered  the  same  to  these  defendants,  and  also  handed 
them  the  notes  and  mortgage  referred  to  in  said  order, 
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and  said  agent  then  verbally  directed  these  defendants 
to  try  said  machinery,  and,  if  the  same  was  satisfactory, 
to  then  sign  and  deliver  to  him  the  notes  and  mortgage ; 
that,  in  compliance  with  the  directions  so  given  by 
plaintiffs,  these  defendants  took  the  machinery,  and 
made  trial  of  the  same,  so  as  to  ascertain  that  the  same 
was  as  represented  by  the  agent  who  procured  the  order, 
and  capable  of  performing  the  work  for  which  it  was 
ordered ;  that  these  defendants  did  try  said  machinery 
at  once,  and  ascertained  that  the  same  was  not  as  repre- 
sented by  the  agent  who  procured  the  order,  and  was 
wholly  unfit  to  perform  the  work  for  which  it  was 
orderedj  or  the  work  for  which  such  machinery  is  made, 
but  was  wholly  nntit  to  perform  the  work  for  which 
plaintiffs  knew  these  defendants  had  ordered  the  same ; 
that,  as  soon  as  these  defendants  ascertained  that  said 
machinery  was  worthless,  they  gave  the  plaintiffs  written 
notice,  and  required  them  to  come  and  remedy  such 
defects,  and  thay  then  sent  their  agent  for  the  purpose 
of  remedying  the  defects,  but  he  failed  to  make  the 
machinery  work,  and  abandoned  all  efforts  to  do  so  ;'that 
thereupon  these  defendants  returned  the  machinery  in 
ten  days  to  said  agent,  at  Washington  Mills,  from  whom 
it  was  received,  and  refused  to  accept  the  same  as  being 
in  compliance  with  said  order,  and  also  notified  said 
plaintiffs  in  writing.  Defendants  further  say  that  in  no 
way  or  manner  have  they  taken  or  used  said  machinery 
other  than  as  above  stated,  nor  have  they  in  any  manner 
exercised  any  control  over  the  same  since  they  returned 
the  same  to  said  plaintiffs'  agent." 

The  demurrer  to  the  answer  was  as  follows  :  "  Now 
conies  the  plaintiff,  and  demurs  to  the  answer  of  defend- 
ants on  the  following  grounds :  First  Because  said 
answer  does  not  constitute  a  defense  to  the  plaintiff '  s 
petition,  because  plaintiff  sues  on  a  written  contract, 
which  is  admitted  by  the  answer,  and  the  facts  stated 
in  the  answer  undertake  to  vary,  contradict  and  alter  the 
terms  of  said  written  contract  by  prior,  contemporaneous 
and  subsequent  parol  agreements.  Second.  The  defend- 
ants' answ^er  admits  the  execution  and  delivery  of  the 
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written  contract  sued  upon,  and  that  no  delivery  of  the 
notes  and  mortgage  specified  for  therein  were  ever  exe- 
ecuted  and  delivered,  and  notwithstanding  the  answer 
alleges  a  breach  of  the  warranty,  and  return  of  the  prop- 
erty thereunder,  which  privilege  they  did  not  have 
under  the  contract.  Third.  Because  under  the  tenns of 
the  written  agreement,  there  was  no  warranty,  unless 
the  notes  and  mortgage  were  executed  before  the  delivery 
of  the  property ;  and  the  answer  shows  that  the  flbtes 
and  mortgage  were  not  executed  and  delivered,  and  that 
under  the  facts  stated  in  the  answer  there  was  no  war- 
ranty, and  that  the  terms  of  the  written  instrument 
cannot  be  varied,  altered  and  changed  by  parol  agree- 
ments. Fourth.  That  it  is  shown  by  the  answer  that 
thjBre  was  no  warranty  of  the  machinery  on  the  part  of 
the  plaintiffs,  and  that  defendants  cannot  avoid  payment 
of  the  same  by  offering  to  return  the  same." 

It  will  be  observed  that  the  contract  upon  which  the 
suit  was  brought  is  wholly  executory.  .  It  was  an  agree- 
ment to  take  the  machine  and  give  the  notes.  By  the 
averments  of  the  answer,  which  are  to  be  taken  as  true, 
the  machine  was  shipped  to  the  agent  Gross,  and  by  him 
delivered  to  the  defendants.  It  is  insisted  by  the  plain- 
tiffs that  the  defendants  had  no  right  to  take  the 
machine  without  giving  the  notes.  It  appears  that 
Gross  undertook  to  waive  this  provision  of  the  contract, 
and  delivered  the  machine  for  trial  before  giving  the 
notes.  The  plaintiffs  and  the  court  seem  to  have  been 
of  the  opinion  that  the  defendants  by  their  answer 
claimed  that  there  was  a  breach  of  the  written  warranty. 
That  seems  to  be  the  basis  of  the  second  and  third 
grounds  of  demurrer,  which  were  sustained.  We  do  not 
so  understand  the  answer.  It  avers  that  the  machine 
was  absolutely  worthless,  and  wholly  unfit  to  perform 
the  work  for  which  it  was  intended  ;  and  that,  for  that 
reason,  they  refused  to  accept  it  as  being  in  compliance 
with  the  order.  The  transaction  never  became  a  com- 
plete sale.  But  the  plaintiffs,  by  their  petition,  claim 
that,  after  the  defendants  wrongfully  converted  the 
machine  to  their  own  use,  they  refused,  and  still  refuse, 
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to  execate  the  notes ;  and  damages  are  claimed  in  the 
sum  of  the  contract  price  of  the  machine.  The  complaint 
really  is  that  defendants  did  not  complete  the  contract 
by  giving  the  notes.    As  we  have  seen,  the  defendants 
do  not  defend  the  action  by  averring  a  breach  of  the 
written  warranty.    Now,  it  may  not  have  been  within 
the  power  of  the  agent  to  deliver  the  machine  withont 
the  receipt  of  the  notes,  bnt  the  fact  remains  that,  so 
far  as  this  record  shows,  the  machine  was  in  fact  worth- 
ies ;  and  the  plaintiffs  are  in  the  position  of  claiming 
that,  notwithstaiiding  that  fact,  that  defendants  were 
required  to  give  their  notes,  attempt  to  make  it  work, 
call  in  the  plaintiffs,  give  necessary  and  friendly  assist- 
ance, and  take  another  machine,   or  take  their  notes 
back.    It  is  true  that,  where  a  written  warranty  is  made, 
a  different  contemporaneous  parol  warranty  cannot  be 
shown.    But  in  all  executory  sales  the  contract  always 
carries  with  it  an  obligation  that  the  article  sold  shall  be 
merchantable,  or,  in  other  words,  reasonably  suited  to 
the  purposes  for  which  it  was  intended.    McClung  t. 
KeUeyy  21  Iowa,  508.    And  this  warranty  is  implied. 
The  defendants,  by  their  answer,  evidently  intended  to 
rely  on  this  implied  warranty  as  authorizing  them  to 
ref ase  to  receive  the  machine  under  the  contract.    We 
know  of  no  rule  of  law  which,  under  the  facts  set  out  in 
the  answer,  would  require  the  defendants  to  give  their 
notes  for  a  worthless  machine,  and  go  through  all  the 
circuitous  and  perplexing  delays  and  loss  required  by 
the  order,  in  order  to  protect  themselves  against  the 
payment  of  the  notes  upon  the  ground  of  the  written 
warranty.     The  answer  makes  it  perfectly  plain  that 
they  never  received  the  machine  as  in  compliance  with 
the  contract ;  and,'  as  it  appears  from  the  answer  that 
it  was  worthless,  they  could  not  be  required  to  receive  it 
as  a  fulfillment  of  the  contract.   They  took  it  upon  trials 
and  retamed  it,  and  refused  to  take  it  on  the  contract. 
We  think  that  the  demurrer  should  have  been  overruled. 
IL     The  plaintiffs  appeal  from  the  order  overruling 
the  demurrer  on  the  first  and  fourth  grounds  thereof. 
Vol.76 — 4 
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These  grounds  of  demurrer  do  not  differ  essentially  from 
those  which  were  sustained.  When  it  is  determined 
that  the  answer  presents  a  good  defense,  that  disposes 
of  all  there  is  in  the  case.  Indeed,  it  appears  to  us  that 
all  of  the  grounds  of  the  demurrer  are  founded  upon 
the  one  idea,  which  is  that  the  defendants,  by  their 
answer,  rely  on  the  written  warranty,  and  a  breach 
thereof.  We  think  this  is  a  mistaken  view  of  the  aver- 
ments of  the  answer,  and  that  the  demurrer  should  have 
been  overruled  generally. 

Bevebsed. 
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statute  of  Frauds :  leases  :  effect  of  part  pbrformancb.  The 
fourth  subdivision  of  sectioii  8664  of  the  Code  provides  that  no 
evidence  of  any  contract  for  the  creation  or  transfer  of  any  interest 
in  real  estate,  except  leases  for  a  term  not  exceeding  one  year,  is 
competent,  unless  it  be  in  writing,  etc.  Section  8665  provides  that 
the  rule  of  said  fourth  subdivision  shall  not  apply  "  when  the  pur- 
chase money,  or  any  portion  thereof,  has  been  received  by  the 
vendor,  or  when  thd  vendee,  with  the  actual  or  implied  consent  of  the 
vendor,  has  taken  and  held  possession  thereof  under  and  by  virtue 
of  the  contract. "  Held  that  this  last  provision  relates  solely  to 
contracts  for  the  purchase  or  sale  of  real  estate,  and  does  not 
have  the  effect  to  qualify  the  rule  enacted  by  the  preceding  pro- 
vision as  to  leases  for  a  term  exceeding  one  year.  {Hunt  v.  Coe, 
16  Iowa,  197,  followed). 

Damages:  breach  of  agreement  to  loan  money  to  redeem 
MORTGAGED  LAND.  In  an  action  for  the  breach  of  an  agreement  to 
loan  to  the  owner  of  land  the  money  necessary  to  redeem  it  from 
a  mortgage,  whereby  the  land  was  lost  to  the  owner,  neither  the 
value  of  the  land,  nor  the  profit  which  the  owner  might  have 
reaped  from  its  purchase,  affords  the  legal  measure  of  recovery ;  and, 
in  the  absence  of  any  other  averments  of  damage,  the  plaintiff's 
recovery  must  be  but  nominaL 

Appeal :  practice  :  reversal  for  nominal  damages.  This  court 
will  not  reverse  a  cause  for  the  mere  error  of  the  trial  court  in 
refusing  to  award  nominal  damages  to  the  appellant. 


I 


MAY  TEEM,  1888.  51 

Thorp  V.  Bradley. 

i  Statute  of  Frauds :  agrebment  to  buy  in  hobtqaoed  land  and 
CONVSY  TO  HOBTOAOOB,  An  Oral  agreement  made  with  the  owner 
of  mortgaged  land  to  procure  the  title  under  a  foreclosure  of  the 
mortgage,  and  to  reconvey  to  the  mortgagor  upon  being  reimbursed 
by  him,  is  not  a  mere  agreement  for  the  loan  of  a  sum  of  money, 
bat  an  agreement  for  the  creation  and  transfer  of  an  interest  in 
real  estate,  and  is  within  the  statute  of  frauds.  (Ck>mpare  Hain  v. 
BMnson,  72  Iowa,  785). 

5.  Chauge  of  Venue :  discretion  of  cottrt,  A  motion  for  a 
change  of  the  place  of  trial  of  a  civil  action,  on  the  ground  of 
undue  influence  by  the  other  party  and  his  attorneys  over  the 
inhabitants  of  the  county,  is  addressed  to  the  discretion  of  the  trial 
court,  with  which  this  court  will  not  interfere  in  the  absence  of  a 
showing  of  abuse  of  discretion. 

Appeal  from  Appanoose  District  Court— "Ro^.  H.  C. 

Traverse^  Judge. 

Filed,  Septembeb  6,  1888. 

Plaintiff's  petition,  which  is  at  law,  contains  eight 
ceants.     The  rulings  complained  of  on  this  appeal,  how- 
e?er,  relate  to  questions  arising  on  the  first  and  eighth 
coonts.     In  the  first  count  plaintiff  claims  to  recover 
for  rent  of  real  estate  under  a  parol  lease  for  a  term  of 
years.    In  the  eighth  count  he  claims  damages  for  the 
breach    by    defendant    of    an   alleged  parol  contract, 
whereby  he  agreed  to  bu  y  in  at  a  sale  under  a  judgment 
of  foreclosure  certain  real  estate  belonging  to  plaintiff, 
and  hold   the  same  as  security  for  the  money  to  be 
advanced  in  making  the  purchase.      Defendant,  among 
other  defenses,  pleaded  the  statute  of  frauds.     On  the 
trial  the  district  court  excluded  the  evidence  offered  by 
plaintiff  in  support  of  these  claims,  and  directed  a  ver- 
dict for  defendant  thereon.    Plaintiff  appeals. 

E.  Morrison  and  Oeorge  D.  Porter^  for  appellant. 

TannehiUj    Vermilion  &  Haynes  and   T.  M.  Fee, 
br  appellee. 

lEksEDj  J.— I.    The  evidence  offered  in  support  of  the 
first  county   and  which  the  court  excludedj  would  have 
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tended  to  prove  that  defendant  took  pos- 
'fmnd?:'^       session  of  the  leased  premises   under  the 

I  All  WQB    *      fiffdO^ 

Of  part  per-    parol  lease,  and  occapied  the  same  daring 
ormanoe.       ^^^  term,  and  that  he  had  paid  a  portion  of 

the  stipulated  rent.  Our  statute  of  frauds  (sees.  3663, 
3664)  provides  that  no  evidence  of  any  contract  for  the 
creation  or  transfer  of  any  interest  in  real  estate,  except 
leases  for  a  term  not  exceeding  one  year,  is  competent, 
unless  it  be  in  writing,  signed  by  the  party  sought  to  be 
charged,  or  by  his  lawfully  authorized  agent.  Section 
3665  provides  that  the  above  provision  shall  not  apply 
"  when  the  purchase  money,  or  any  portion  thereof,  has 
been  received  by  the  vendor ;  or  when  the  vendee,  with 
the  actual  or  implied  consent  of  the  vendor,  has  taken  and 
held  possession  thereof  under  and  by  virtue  of  the  con- 
tract." Plaintiff 's  contention  is  that  the  excluded  evi- 
dence is  competent  under  this  exception,  and  would 
have  taken  the  case  out  of  the  prohibition  of  the  pre- 
ceding provisions.  In  Bunt  v.  Coe^  16  Iowa,  197,  this 
court  had  occasix)n  to  determine  the  effect  of  the  provision 
quoted  from  section  3665,  and  it  was  then  held  that  it 
related  solely  to  contracts  for  the  purchase  or  sale  of  real 
estate,  and  that  it  did  not  have  the  effect  to  qualify  the 
rule  enacted  by  the  preceding  provisions  as  to  leases  for 
a  term  exceeding  one  year.  The  statute  has  now  existed 
for  twenty-five  years  with  this  construction  upon  it, 
and  we  would  not  now  be  justified  in  departing  from 
that  construction,  even  if  its  correctness  were  doubtful. 
It  is  proper  to  say  that  the  allegations  in  the  petition  as 
to  the  contract  were  denied  in  the  answer ;  also  that  the 
evidence  offered  to  establish  it  did  not  consist  of  the 
testimony  of  the  defendant ;  so  that  no  questions  under 
sections  3666  and  3667  arise  in  the  case. 

II.    The   allegations  in  the  eighth  count  are  that 
plaintiff  was  the  owner  of  a  farm  which  was  incumbered 

by  a  mortgage  about  to  fall  due,  and  that 

'■  breSJh  oV       the  parties  entered  into  a  parol  contract, 

i^lSJfneV'to  whereby  defei^dant  agreed  to  purchase  the 

ga«ed™a&d?^  farm  Under  the  foreclosure  sale,  or  to  buy 

in  the  certificate  of  purchase  under  such 
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sale,  and  acquire  title  to  the  property  thereunder,  and 
hold  the  same  as  security  for  the  money  so  advanced 
until  plaintiff  should  be  able  to  repay  the  same,   and 
upon  such  payment  to  reconvey  the  premises  to  him ; 
and  that  plaintiff,  relying  on  this  promise,  had  neg< 
lected  to  renew  the  mortgage  debt,  which  he  could,  and 
but  for  the  promise  would,  have  done ;  but  that  defend- 
ant had  neglected  and    refused  to  either  bid  in  the 
premises  at  the  sale,  or  acquire  the  certificate  of  pur- 
chase, and  by  reason  of  such   neglect  and  refusal  the 
title  and  ownership  of  the  farm  had  been  acquired  by 
another,  under  the  mortgage,  whereby  plaintiff  had  been 
damaged  in  a  large  amount.    The  excluded  evidence 
would  have  tended  to  prove  these  averments.      If  it 
should    be  conceded  that   this  contract  was  in  effect 
merely  an  agreement  for  the  loan  of  an  amount  of  money 
sufficient  for  the  payment  of  the  mortgage  debt,  which 
is  the  interpretation  contended  for  by  counsel  for  appel- 
lant, it  would  follow  that  the  special  damages  alleged 
are  not  the  proximate  consequence  of  the  alleged  breach, 
but  are  remote  and  speculative.    The  condition  of  the 
parties  under  it  would  be  the  same  as  if  they  had  con- 
tracted for  the  loan  of  a  sum  of  money  to  enable  plaintiff 
to  purchase  a  particular  estate,  but  which,  owing  to  the 
breach,  he  vfns  not  able  to  acquire.  In  an  action  on  such 
an  agreement,  neither  the  value  of  the  estate  nor  the 
profit  which  might  have  accrued  from  its  purchase  would 
afford  any  legal  measure  of  recovery;    and,    in    the 
absence  of  any  other  averments  of  damages,  the  plain- 
tiff '  8  recovery  would  be  but  nominal.     On  the  allegations 
of  the  petition,  then,  plaintiff  could  in  no  event  recover 
more  than  nominal  damages ;  and  the  refusal  of  the 

trial  court  to  award  such  damages,  what- 
^^i'z  ever  the  ground  of  such  refusal  may  have 
JSSSd'^'      been,  does  not  afford  ground  for  reversal. 


But  we  are  of  the  opinion  that  the  contract 
cannot  be  regarded  as  a  mere  agreement  for  the  loan 
of  a  sum  of  money.    By  its  terms,  as  alleged,  defendant 
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4.  Statute  of      ^^  *^  acquire  the  title  to  the  premises, 

agreement  to    ^^^  ^^^^  them  OS  securfty  for  the  money 

mort^^d      advanced,  and   reconvey  them  to  plaintiff 

^reytt)       npon  the  repayment  of  that  sum.     It  is 

mortgagor,      clearly  an  agreement  for  the  creation  and 

transfer  of  an  interest  in  real  estate.    The  only  breach 

which,  by  any  possibility,  could  result  in  damage  to 

plaintiff,  is  the  failure  to  reconvey  the  premises  to  him. 

True,  it  is  alleged  that  defendant  had  refused  to  acquire 

the  title  in  the  manner  stipulated  ;  but  that  averment  is 

important  only  as  showing  the  inability  of  defendant  to 

perform  his  agreement  to  convey.    The  contract  alleged, 

then,  is  for  the  conveyance  of  the  premises,  and  it  clearly 

is  within  the  inhibition  of  the  statute.   In  principle,  there 

is  no  distinction  between  this  agreement  and  the  one 

considered  in  Hain  v.  Robinson^  72  Iowa,  735. 

III.    Error  was  assigned  on  the  overruling  of  a 
motion  by  plaintiff  for  a  change  of  place  of  trial,  on  the 

ground  of  undue  influence  by  defendant  and 
'^'Tenue"*^'  his  attomeys  over  the  inhabitants  of  the 
dtooreuon  of  ^ouuty.  The  application  was  addressed  to 
the  discretion  of  the  court,  and  we  deem  it 
sufficient  to  say  that  it  does  not  appear  from  the  record 
that  there  was  any  abuse  of  the  discretion  with  which 
the  court  is  clothed.  Affirmed. 


Malcomsen  et  al.  v.  Graham  et  al. 

1.  Appeal :  practice  :  noticb  :  service  on  clerk  :  proof  :  notice 
LOST:  correction  OF  RECORD:  WAIVER.  A  failure  to  have  the 
transcript  show  a  service  of  the  notice  of  appeal  upon  the  derk  of 
the  trial  court  is  not  of  itself  sufficient  to  defeat  the  appeal,  where 
the  appellant  shows  by  affidavit  that  the  notice  was  in  fact  served 
on  the  clerk,  but  that  the  notice  itself,  with  the  proof  of  such  service, 
has  been  lost  from  the  records  below.  In  that  case  he  may  have  a 
continuance  for  the  purpose  of  perfecting  the  record  in  the  trial 
court.  (^Oardner  v.  Burlington,  C.  R,  <Sb  N.  Ry,  Co,,  68  Iowa, 
(^0 ).  Where,  however,  the  abstract  recites  that  the  notice  was 
duly  served  on  the  clerk,  and  the  appellee  does  not  ask  to  have  the 
lost  notice  restored,  and  does  not  object  to  the  competency  of  the 
evidence  offered  in  this  court  to  show  the  fact  of  service,  the 
cause  may  be  submitted  on  its  merits. 


r-^- 
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2.  Will:  taudity:  undub  influbnob:  evidencb.  The  decedent  in 
this  case,  in  disposing  of  his  property  by  will,  gave  nearly  all  of  it 
to  a  friend  and  his  sons,  giving  to  only  oiie  of  his  relatives  any 
considerable  portion,  and  to  others  of  them  only  nominal  suxns. 
The  will  was  made  at  the  house  of  the  friend,  where  the  decedent 
had  been  taken  at  his  own  request,  and  where  he  died  three  days 
afterwards.  The  relatives  sought  to  set  aside  the  probate  of  the 
wiU  on  account  of  the  alleged  weakness  of  the  decedent's  mind  at 
the  time  it  was  executed,  and  the  undue  influence  of  the  friend 
upon  him  ;  bat,  upon  consideration  of  the  evidence  (see  opinion), 
held  that  the  allegations  of  the  petition  were  not  sustained. 

Appeal  from  Jasper  District  Court. — Hon.  D.  Ryact, 

Judge. 

Piled,  Septembeb  6, 1888. 

This  is  an  action  in  equity  to  set  aside  the  probate 
of  a  will,  and  to  enjoin  the  sale  of  property  by  the 
executor.  The  district  court  dismissed  the  petition,  and 
rendered  judgment  in  favor  of  defendants  for  costs. 
Plaintiffs  appeaL 

Winslow  &  Varnum,  for  appellants. 

Clements  <fe  Ward^  for  appellees. 

Robinson,  J.— I.  Appellees  have  filed  a  motion  to 
dismiss  the  appeal  on  the  alleged  ground  that  no  notice 

of  appeal  was  ever  served  on  the  clerk  of 
^  pSSSb':  bo-  ^^  district  court.    This   motion  is  based 
STd^**^     upon  the  fact  that  no  notice   of   appeal 
Grtfw™^    showing  such  service  is  now  on  file  in  the 
wrif  ^Ter.  clerk's  oflice.     It  is  contended  by  appellants 
that  such  notice  was  in  fact  served  upon  the 
clerk,  and  duly  filed  by  him,  but  is  now  lost.     This  claim 
is  supported  by  aflB  davits  which,  if  competent,  show  the 
facts  to  be  as  alleged  by  appellants.    The  question  pre- 
sented for  our  determination  is  whether  or  not  an  appeal 
bas  been  taken  and  so  far  perfected  as  to  permit  us 
to  retain   the  case  for     decision  on  its  merits.     '^An 
appeal  is  taken  by  the  service  of  a  notice  in  writing  on 
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« 

the  adverse  party,  his  agent,  or  any  attorney  who 
appeared  for  him  in  the  case  in  the  conrt  below,  and 
also  upon  the  clerk  of  the  court  wherein  the  proceed- 
ings were  had,  stating  the  appeal  from  the  same,  or  from 
some  8i)ecifio  part  thereof,  defining  the  part."  Code, 
sec.  8178.  The  statute  recognizes  a  distinction  between 
taking  and  perfecting  an  appeal.  Fairhurn  v.  Oold- 
smithy  56  Iowa,  347.  Section  3214  of  the  Code  provides 
that  '*  the  original  notice  of  appeal  must  be  returned 
immediately  after  service  to  the  office  of  the  clerk  of  the 
district  court  where  the  suit  is .  pending."  But  the  tak- 
ing of  the  appeal  is  not  made  to  depend  upon  the  return 
of  the  notice  to  the  office  of  the  clerk.  That  such  a 
return  is  important  to  preserve  the  notice  and  the 
return  of  service,  to  inform  the  clerk  and  all  persons 
who  are  or  may  become  interested  in  the  case  of  its  con- 
dition, and  to  enable  the  clerk  to  make  a  transcript 
whicli  shall  show  that  an  appeal  has  been  taken,  will  not 
be  denied.  It  was  evidently  the  purpose  of  the  statute 
'  to  require  the  records  of  the  trial  court  to  show  when 
an  appeal  is  taken  ;  and  section  98  of  the  rules  of  this 
court  requires  the  abstract  of  the  record  to  show  that 
a  notice  of  appeal  has  been  served  upon  the  appellee 
and  upon  the  clerk.  Plummer  v.  Peoples'  Nat.  BanJc^ 
14,  Iowa,  731.  Section  12  of  the  rules  requires  the  clerk 
to  append  to  the  transcript  copies  of  the  notices  of 
appeal,  and  requires  controversies  as  to  the  record  to  be 
determined  by  reference  to  the  transcript.  The  failure 
of  the  transcript  to  show  a  notice  of  appeal  served  on  the 
clerk  is,  therefore,  prima-facie  evidence  that  none  has 
been  served,  and,  in  the  absence  of  any  iurther  showing, 
wQuld  authorize  us  to  sustain  the  motion  to  dismiss  the 
appeal.  But  appellants  have  made  such  a  showing  as 
to  entitle  them  to  a  continuance  for  the  purpose  of  hav- 
ing the  lost  record  restored  in  the  district  court,  if  the 
case  cannot  otherwise  be  submitted  on  its  merits  ;  hence 
the  motion  to  dismiss  must  be  overruled.  It  is  based 
upon  the  idea  that  a  failure  to  have  the  transcript  show 
a  service  of  notice  on  the  clerk  is  of  itself  sufficient  to 
defeat  the  appeal.    In  our  opinion  this  is  not  the  case. 
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It  is  usual  to  have  defects  in  the  original  records  cor- 
rected in  the  cpurt  below.  Gardner  v.  Burlington,  C. 
H  &N.  Ry.  Co.,  68  Iowa,  689.  But  it  is  competent  for 
the  parties  to  waive  such  correction,  and  to  proceed  in 
this  court  without  it.  The  abstract  recites  that  notice 
of  appeal  was  duly  served  on  the  defendants  and  the 
clerk.  We  do  not  understand  that  appellees  ask  to  have 
the  lost  record  restored,  nor  that  they  object  to  the  com- 
petency of  the  evidence  offered  in  this  court  to  show  the 
fact  of  service,  if  the  defect  in  the  transcript  is  not  fatal 
to  the  appeal.  The  cause  will  therefore  be  considered 
on  its  merits. 

XL  The  plaintiffs  are  heirs  of  one  Jacob  Scott, 
deceased.  On  the  twenty-ninth  day  of  March,  1886, 
Scott  made  the  will  in  controversy,  and  on  the  first  day 
of  the  next  month  he  died.  The  will  bequeathed  to  each 
of  the  plaintiffs  but  one  a  nominal  sum  of  money ;  to 
defendants  Mary  A.  Ackerson,  William  E.  Graham 
and  John  T.  Graham  the  sum  of  five  hundred  dollars 
each;  and  to  defendant  C.  R.  Graham  the  portion 
of  the  estate  remaining  after  the  payment  of  funeral 
expenses,  debts  and  bequests.  C.  B.  Graham  was 
also  appointed  executor.  Plaintiffs  claim  that  the 
wUl  was  not  the  free  and  voluntary  act  of  decedent,  but 
that  it  was  procured  by  the  undue  'influence  of  C.  R. 
Graham.  It  appears  that  the  estate  of  decedent  amounted 
to  about  thirty-five  hundred  dollars  in  value,  and  that 
Mrs.  Ackerson  is  the  only  relative  to  whom  the  will 
gives  any  substantial  portion  of  it.  The  alleged  facts 
npon  which  appellants  rely  are  that  decedent  had  been 
on  intimate  terms  with  C.  R.  Graham  for  many  years 
and  had  great  confidence  in  his  judgment ;  that  he  was 
taken  to  the  house  of  Graham  only  about  nine  days 
before  his  death,  and  gave  to  Graham  and  two  of  his 
sons  the  greater  part  of  his  property  ;  that  he  had  been 
sick  and  weak  in  body  'for  many  months,  and  was  the 
victim  of  a  secret  vice,  which  affected  his  mind ;  that 
when  the  will  was  made  he  was  weak  in  mind  and  body, 
and  controlled  by  Graham  ;  that  the  provisions  of  the  will 
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are  grossly  unfair,  in  that  all  relatives  but  one  are  prac- 
tically ignored  for  the  benefit  of  persons  who  were  not 
related  to  him,  and  to  whom  he  was  under  no  obligation  ; 
that  the  will  was  contrary  to  decedent 's  intentions  and 
ideas  of  right,  as  expressed  a  short  time  before  his  death, 
and  that  its  execution  was  kept  a  secret  until  after  his 
death.  The  evidence  satisfies  us  that  decedent  was  pos- 
«.  Will  j  raiid-  sessed  of  a  clear  and  vigorous  mind  at  the 
taVuen'Jje"®  time  he  made  the  will  in  question,  and  that  it 
evidence.  represents  his  desires  as  to  the  disposition  of 
property.  But  one  witness  testifies  to  the  alleged  secret 
vice,  and  his  tf^stimony  as  to  that  is  so  thoroughly 
rebutted  as  to  practically  destroy  the  value  of  all  his 
testimony.  The  same  witness  testified  that  decedent 
had  declared  his  purpose  to  be  to  leave  his  property  to 
his  sister,  Mrs.  Malcomsen,  and  her  son ;  but  he  is' not 
corroborated  in  this.  The  disease  of  which  Scott  died  was 
consumption,  and,  while  it  made  him  weak  physically, 
it  left  his  mind  clear  and  strong  when  the  will  was  made. 
At  that  time  he  gave  to  the  subscribing  witnesses  quite 
an  extended  account  of  his  family  matters,  and  men- 
tioned reasons  for  making  his  will  as  it  was  executed. 
No  one  was  present  at  the  time  but  the  lawyer  who  drew 
it  and  a  physician.  In  answer  to  a  question,  Scott  said 
that  C.  R.  Graham  had  never  spoken  to  him  directly  or 
indirectly  about  the  disposition  of  his  property ;  that 
the  matter  was  never  mentioned  but  once,  when  he  told 
Graham  that  he  proposed  to  remember  Graham's  boys 
for  their  kindness  to  him.  It  is  shown  that  Scott  desired 
to  be  taken  to  Graham's  house  for  the  sake  of  better 
accommodations  than  his  sister  gave  him.  He  had  long 
before  his  death  expressed  an  intention  not  to  leave  his 
property  to  relatives ;  and  the  reasons  he  gave  to  the  wit- 
nesses to  the  will  for  not  leaving  it  to  them,  if  not  wholly 
sufficient,  when  considered  from  the  standpoint  of  jus- 
tice, were  at  least  not  so  immaterial  as  to  show  a  want  of 
capacity  to  make  a  valid  disposition  of  his  property. 
The  fact  that  he  had  expressed  disapproval  of  the 
will  of  a  woman  who  had  left  her  property  to  Graham, 
and  had  said  that  Graham  did  not  need  the  property, 
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and  that  it  would  have  been  better  had  it  been  left  to 
those  who  needed  it  more,  is  relied  npon  by  appellants. 
The  woman  had  a  husband,  and  her  circumstances  were 
different  from  those  of  Scott.  His  disapproval  of  her 
will  is  entitled  to  but  little  weight.  He  had  previously 
expressed  an  intention  not  to  leave  his  property  to 
relatives,  and  had  manifested  a  positive  dislike  for  some 
of  them.  He  seems  to  have  been  under  more  obliga- 
tions to  the  Orahams  than  to  any  one  else,  excepting  his 
relatives.  He  is  not  shown  to  have  been  under  Graham's 
control,  nor  much  under  his  influence. 

Many  authorities  are  cited  by  counsel,  but  in  our 
opinion  the  only  question  to  determine  is  one  of  fact ; 
and  the  evidence  preponderates  so  largely  in  favor  of 
appellees  that  we  do  not  regard  the  question  as  a  close 
one.  We  think  the  appellants  have  wholly  failed  to  sus- 
tain their  petition. 

Affirmed. 


Burhans  v.  Squires  et  al. 

1.  Fledse :  satisfactiow  of  debt  :  bscoveby  of  property  :  plead- 
nva.  Plaintiff,  having  induced  defendant  to  take  an  interest  in  a 
certain  joint-etock  company,  undertook  to  secure  him  by  placing  in 
the  hands  of  a  trustee  certain  paid-up  life  insurance  policies.  This 
action  was  to  recover  the  policies,  on  the  ground  that  the  defendant 
had  been  reimbursed  for  all  advancements  which  they  were 
designed  to  secure.  The  petition  stated  that  one  of  the  purposes  of 
the  pledge  was  to  secure  defendant  against  loss  by  reason  of  his 
connection  with  the  company,  as  stockholder  or  otherwise,  by 
reason  of  his  investment  in  the  stock  of  the  company,  or  his  taking 
any  other  pecuniary  interest  in  its  affairs.  The  petition  did 
not  aUe^e  that  defendant  had  sustained  no  losses  under  this  clause 
of  the  aiipreement,  nor  did  it  allege  facts,  as  distinguished  from  legal 
conclnsions,  showing  that  defendant  had  been  reimbursed  for 
loBBes  of  that  kind.  The  averment  that  defendant  had  money  of 
the  company  in  his  hands  more  than  sufficient  to  reimburse  him 
for  all  liabilities  for  which  the  policies  were  held  was  not  sufficient, 
in  the  absence  of  a  showing  that  he  had  a  right  to  use  the  money  in 
that  way* 
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2.  Pleading:  several  causes  of  action  in  undivided  petition: 
DEXUBRER.  Where  a  petition  not  separated  into  divisions  contains 
distinct  causes  of  action,  a  demurrer  to  one  of  them  may  be  sus- 
tained, and  the  plaintiff  cannot  urge  the  defect  of  his  pleading  to 
defeat  the  demurrer.    (Compare  Wright  v.  Connor t  84  Iowa,  242). 

Appeal  from  Des  Moines  District  Court. — Hon.  Chas. 

H.  Phelps,  Judge. 

Filed,  September  6,  1888. 

The  plaintiff  asks  that  a  trast  in  regard  to  certain 
life  insurance  policies  be  terminated,  and  the  policies 
surrendered ;  that  certain  books  of  account  be  revised 
and  amended  ;  and  that  he  have  judgment  for  damages. 
A  demurrer  to  the  petition  was  sustained,  an  amendment 
to  the  petition  filed,  and  a  demurrer  to  the  amended  peti- 
tion sustained.  The  plaintiff  electing  to  stand  on  his 
pleading,  judgment  was  rendered  dismissing  the  action, 
and  in  favor*  of  defendant  for  costs.  The  plaintiff 
appeals. 

Newman  &  Blake  and  D.  P.  Stuhhs^  for  appellant. 
Hedge  &  Blythe^  for  appellees. 

• 

Robinson,  J. — The  petition  alleges  that  the  plain- 
tiff, the  defendant  Squires,  and  another,  organized  the 
1.  plbdob  :  sat-  Burlingtou   Notion    Company,    under   the 
debt***'^^-  incorporation  laws  of  Iowa,  for  the  purpose 
e Jfy  :^' pfeaS"-  of  Operating  a  car  to  be  fitted  up,  stocked 
^'  with  goods,  and  transported  upon  railways, 

the  goods  to  be  sold  from  the  car,  and  delivered  at  once ; 
that  to  insure  the  success  of  the  company,  and  to  pro- 
vide security  for  advancements  made  to  the  company, 
plaintiff  placed  in  the  hands  of  the  defendant  Peasley, 
as  trustee,  two  paid-up  life  insurance  policies,  under  an 
agreement  in  writing  as  follows :  *' Exhibit  A.  Whereas, 
I  have  induced  C.  P.  Squires,  of  Burlington,  Iowa,  to 
become  pecuniarily  interested  in  the  Burlington  Notion 
Company,  a  corporation  of  that  name,  and  to  become  a 
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Stockholder  in  said  corporation ;  and  whereas,  said  cor- 
poration is  organized  to  fnrther  an  enterprise  begun  by 
me,  and  one  in  which  I  am  peculiarly  interested,  and  my 
means  and  credit  are  not  sufficient  to  proceed  further  in 
said  business  without  assistance ;  and  whereas,  said  C. 
P.  Squires  has  already  advanced  large  sums  of  money, 
and  intends  to  indorse  the  paper  of  said  Burlington 
Notion  Company  to  enable  it  to  raise  additional  funds 
for  the  purpose  of  said  corporation  :  Now,  in  considera- 
tion of  the  above,  I,  A.  H.  Burhans,  of  Burlington,  Iowa, 
have  this  day  assigned  to  Jos.  C.  Peasley,  of  Burlington, 
lowa^  the  following  paid-up  policies  of  life  insurance 
[  describing  them  ]  in  trust  to  becure  to  said  C,  P.  Squires 
the  payment  to  him  of  all  moneys  advanced  by  him  to 
the  Burlington  Notion  Company,  to  indemnify  him  for 
all  indebtedness  or  liability  he  may  incur  by  reason  of 
any  indorsement  or  indorsements  he  has  made  or  may 
make  of  any  paper  of  said  Burlington  Notion  Company, 
and.  in  fine,  to  secure  and  indemnify  the  said  C.  P. 
Squires  against  all  loss  or  damage  he  may  sustain  by 
reason  of  his  connection  with  said  Burlington  Notion 
Company,  whether  as  stockholder  or  otherwise,  and  of 
hid  investment  in  the  stock  of  said  corporation  or  taking 
a  pecuniary  interest  in  its  prosperity,  interest  or  affairs. 
[Signed]  A.  H.  Burhans."  The  petition  further  alleges 
that  Squires  sold  a  car  belonging  to  the  company,  worth 
four  thousand  dollars,  and  converted  the  proceeds  to  his 
own  use ;  that  he  failed  to  keep  the  contract  hereinbe- 
fore set  out,  to  the  damage  of  plaintiff  in  the  sum  of  five 
thousand  dollars  ;  that  he  collected  about  four  thousand 
dollars  for  advertisements  on  said  car,  one-half  of  which 
belonged  to  plaintiff ;  and  that  there  were  errors  in  the 
books  of  the  company  amounting  to  about  five  hundred 
dollars.  The  material  part  of  the  amendment  to  the 
petition  is  as  follows :  "( 1 )  Defendant  Squires  has  been 
folly  reimbursed  for  all  payments  made  and  money 
advanced,  either  by  way  of  endorsements  or  payments 
made  for  the  Burlington  Notion  Company,  or  otherwise, 
as  provided  and  set  forth  in  said  Exhibit  A,  and  he  has  no 
just  right  or  claim  to  the  said  insurance  policies,  nor  has 
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the  said  Peasley,  trastee,  any  right  or  authority  to  retain 
and  withhold  the  same  from  plaintiff.  ( 2 )  Plaintiff  shows 
farther  that  defendant  Squires  had  collected  debts  due 
to  said  notion  company,  and  sold  its  property  and  assets 
in  large  amounts  and  sums,  more  than  sufficient  to  reim- 
burse and  pay  him  for  all  liabilities  incurred,  for  which 
he  has  any  claim  or  right  to  hold  through  said  trustee 
said  insurance  policies."  To  the  petition  as  amended 
defendants  demurred  ^'on  the  ground  that  the  facts  set 
forth  therein  do  not  entitle  plaintiff  to  the  relief 
demanded.  Plaintiff  does  not  show  that  defendant 
Squires  has  not  incurred  loss  and  liability,  or  that  plain- 
tiff has  paid  the  same." 

I.  The  chief  question  presented  by  the  demurrer  is 
the  sufficiency  of  the  showing  set  out  in  the  amendment 
to  the  petition  as  to  the  termination  of  the  trust.  The 
contract  set  out  in  Exhibit  A  shows  that  the  policies  of 
insurance  were  delivered  to  the  trustee  for  the  following 
purposes :  (1)  To  secure  Squires  for  all  money  advanced 
by  him  to  the  company.  (2)  To  secure  him  for  liability 
which  he  might  incur  by  reason  of  indorsements  made 
or  to  be  made  of  paper  of  said  company.  (3)  To  secure 
him  against  loss  by  reason  of  his  connection  with  the 
company  as  stockholder  or  otherwise,  by  reason  of  his 
investment  in  the  stock  of  the  company,  or  his  taking 
any  other  pecuniary  interest  in  its  affairs.  It  is  insisted 
by  appellee  that  the  averments  of  the  amendment  do 
not  show  that  there  has  been  no  loss  or  liability  of  the 
kind  contemplated  in  the  third  class,  and  we  are  of  the 
opinion  that  this  is  true.  The  demurrer  admits  only 
facts  well  pleaded.  The  first  paragraph  of  the  amend- 
ment only  alleges  in  legal  effect  that  Squires  has  been 
fully  reimbursed  for  money  advanced  and  payments 
made  on  account  of  the  company.  The  concluding  part 
of  the  paragraph  is  only  the  conclusion  of  the  pleader, 
and  does  not  extend  the  effect  of  the  preceding  aver- 
ments of  fact.  Freeman  t).  Hart^  61  Iowa,  629  ;  Smith 
t).  Henry  County^  16  Iowa,  886.  The  second  paragraph 
of  the  amendment  to  the  answer  alleges,  in  effect,  that 
Squires  has  money  in  his  hands  belonging  to  the  company 
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more  than  sufficient  to  reimburse  him  for  all  liabilities 
for  which  the  policies  were  held.  But  it  is  not  asserted 
that  he  has  any  right  to  use  such  money  for  any  pur- 
pose, and  if  it  be  conceded  that  the  facts  alleged  would 
amount  in  law  to  a  payment  of  such  liabilities,  there  is 
no  showing  that  he  has  sufficient  to  pay  all  losses  con- 
templated by  the  terms  of  the  trust ;  nor  does  it  appear 
that  he  would  have  any  authority  to  make  such  use  of 
the  money.  We  conclude  that  the  petition  does  not 
show  such  facts  as  would  warrant  the  termination  of  the 
trast  and  the  return  of  the  policies. 

II.     The  i)etition,  as  amended,  is  not  separated  into 
divisions,  but  nevertheless  seeks  relief  on  account  of 
2.PL«Ai>oro:      several  alleged  causes  of  action.    We  are 
STi^oS^^  not  called  upon  to  determine  the  sufficiency 
S^ttl*d«nK  ^*  *^y  ^'  these,  excepting  the  one  already 
^'  considered.    The  second  demurrer  contains 

but  one  ground,  and  that  is  limited  to  the  showing  for  a 
termination  of  the  trust.  Appellant  insists  that  all  the 
causes  of  action  set  out  in  his  petition  must  be  consid- 
ered on  this  appeal,  while  it  is  contended  by  appellee 
that  all  issues,  excepting  that  in  regard  to  the  policies 
of  insurance,  were  adjudicated  finally  by  the  ruling  on 
the  first  demurrer.  Whether  this  claim  of  appellee  is 
well  founded  or  not  we  need  not  determine*  This  court 
held,  in  the  case  of  Wright  v.  Connor ^  34  Iowa,  242,  that 
where  an  answer  not  separated  into  divisions  contained 
distinct  defenses,  a  demurrer  to  one  might  lie,  and  that 
the  fact  that  the  answer  was  not  properly  separated  into 
divisions  could  not  be  urged  against  it.  The  principle 
of  that  case  is  applicable  to  this.  The  matter  of  the 
tmst  is  separate  and  distinct,  and  plaintiff  should  not 
be  permitted  to  urge  the  defects  in  hid  pleading  to'def eat 
the  demurrer. 

Affirmed. 
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Knox  v.  Sustomaster  et  al. 

1.  Deed :  daughter  to  father  :  ui^dub  inflxtencb  :  rescission. 
Courts  of  equity  will  closely  scrutinize  a  deed  made  to  a  pai*ent 
by  a  child  who  has  just  become  of  age  ;  and  in  many  cases  the 
fact  that  a  deed  has  been  so  executed  is  sufficient  to  justify  a 
court  of  equity  in  setting  it  aside.  (  Ck)mpare  Spargur  v.  Hall,  62 
Iowa,  500 ;  Samson  v,  Samson,  67  Iowa,  258.)  But  where,  as  in 
this  case,  a  daughter,  who  had  only  shortly  before  reached  her 
majority,  conveyed  to  her  father,  without  consideration,  land 
which  he  had  some  years  before  conveyed  to  her  without  consider- 
ation, and  for  the  sole  purpose  of  divesting  himself,  for  the  time 
being,  of  the  legal  title,  it  being  about  all  the  property  he 
then  owned  ;  and  he  had  not  ceased  to  treat  the  land  as  his  own, 
making  improvementsandpaying  taxes,  and  almost  continuously 
occupying  it  personally ;  and  the  daughter  was  intelligent  and 
fairly  educated,  and  knew  her  rights  and  the  value  of  the  land,  and 
she  made  the  deed  without  any  threats,  promises  or  inducements, 
but  because  she  thought  that  the  land  of  right  belonged  to  her  father, 
held  that  the  conveyance  was  a  valid  one,  and  could  not  be  set 
aside  at  the  suit  of  the  daughter  after  she,  through  the  influence 
of  others,  became  dissatisfied  with  her  act. 

2.  Parent  and  Child :  oonveyancb  and  reoonveyanob  :  right  to 
RENTS.  Where  a  father  conveys  land  to  a  minor  child  without 
consideration,  but  continues  to  occupy  and  use  it  himself,  and  the 
child,  after  becoming  of  age,  reconveys  it  to  the  father,  without 
any  agreement  as  to  the  rents  during ,  the  tinM  the  title  was  in  the 
child,  the  father  will  be  holden  to  the  child  for  the  reasonable  rental 
value  of  the  land  for  such  time,  less  the  amount  of  taxes  on  the 
land  accruing  during  that  time  and  paid  by  the  father. 

Appeal  from    Washington   District  Court. — Hon.  D. 

Ryan,  Judge. 

Piled,  September  6, 1888. 

Action  to  set  aside  a  conveyance  of  real  estate,  and 
to  recover  rents.  The  district  court  rendered  a  decree 
setting  aside  the  conveyance,  and  adjudging  that  plain- 
ti&  recover  of  defendant  Frank  Singmaster  the  sum  of 
$398.^56  for  rents.    The  defendants  appeal. 

C.  J.  SWilson,  Dewey  &  Eicher  and  E.  S.  SampsoUy 
for  appellaikjs. 


* 
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H.  <£  W.  Scofieldy  for  appellee. 

Robinson,   J. — ^During  the  fall  of  the  year  1876  the 
defendant  Prank  Singmaster  purchased  the  farm  in  con- 
^o?ersy,  and  at  once  made  it  his  home.     His  first  wife 
died  the  next  spring,  and  he  left  the  farm.    In  the  spring 
of  1877  he  conveyed  it  to  his  three  minor  children,  of 
whom  plaintiff  was  one.    No  consideration  was  paid  for 
this  conveyance,  and  it  seems  to  have  been  made  for  the 
purpose  of  placing  the  farm  beyond  the  reach  of  cred- 
itors.   InDecember,  1877,  Singmaster  married  his  second 
wife,  the  defendant  Lizzie.     In  the  spring  of  1878  he 
returned  to  the  farm,  and  has  resided  upon  and  farmed 
it  continnonsly  since ;  making  repairs  and  improvements, 
and  pajring  taxes  at  his  own  expense,  and  treating  the 
farm  in  all  respects  as  his  own.     After  her  father' s  second 
marriage,  the  plaintiff  made  her  home  with  him  nearly 
all  the  time  until  the  spring  of  1881,  when  she  went  to 
her  grandparents,  a  few  miles  away,  and  remained  with 
them  until  October,   1882.     She   then  returned  to  her 
father's  house,  and  there  made  her  home  until  January, 
1884,   when  she  left  it,  and  has  not  since  returned. 
While  living  with  her  father  the  last  time,  and  four  days 
after  she  attained  her  majority,  to- wit,  on  the  seventeenth 
day  of  April,  1883,  she  executed  the  deed  in  controversy, 
conveying  to  her  father  her  interest  in  the  farm.     Since 
January,  1884,  she  has   made  her  home  a  large  part  if 
not  all  the  time  with  her  grandparents.     March  12,  1886, 
she  was  married,  and  two  weeks  later  she  filed  her  peti- 
tion in  this  case. 

L     The  farm  in  controversy  consists  of  one  hundred 
and  forty  acres,  worth  from  four  to  five  thousand  dol- 
lars.   The  consideration  recited  in  the  deed 
tcrto'fetber:    from  plaintiff  to  her  father  was  '' natural 
eoce:  reaeis-    love  aud  affectiou,''  and  none  other  was  paid. 
Plaintiff  seeks  to  have  this  deed  set  aside,  on 
the  ground  that  it  was  obtained  by  undue  and  improper 
influences.      She  alleges  that  defendants,   by  means  of 
various  acts  and  devices,  obtained  her  confidence,  kept 
her  from   communication  with  friends  and  those  compe- 
Voi-.  76 — 5 
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tent  to  advise ;  and,  taking  advantage  of  her  yonth  and 
inexperience  in  business  matters,  procured  the  deed. 
We  have  examined  the  evidence  submitted  with  care, 
and  conclude  that  the  charges  of  improper  acts  on  the 
part  of  defendants  are  not  sustained.  Plaintiff  seems  to 
have  been  well  treated  while  living  with  her  father,  and 
to  have  been  supplied  with  all  things  necessary  for 
her  comfort  and  station  in  life.  Her  step-mother  was 
evidently  faithful  to  her  trust,  and  sought  the  best 
interests  of  her  charge.  The  plaintiff  lived  with  her  father 
voluntarily,  and  was  under  nothing  but  a  wholesome  and 
proper  restraint  while  at  his  house.  Nothing  was  ever 
said  to  her  about  the  conveyance  of  her  interest  to  her 
father  until  two  days  before  the  deed  was  made.  She 
was  then  asked  if  she  would  make  the  deed,  and  said 
that  she  would,  and  the  deed  was  made  accordingly. 
She  knew  about  the  value  of  the  land  at  the  time,  and 
her  rights  were  explained  to  her  when  the  deed  was  exe- 
cuted. At  this  time  she  was  entirely  satisfied  to  make 
the  deed,  and  on  the  same  day  explained  to  a  friend 
that  the  land  had  been  conveyed  to  herself  and  sisters 
because  of  the  embarrassments  in  business  of  her  father. 
She  was  evidently  of  the  opinion  at  that  time  that  the 
land  rightfully  belonged  to  her  father.  She  is  shown  to 
have  been  well  educated  in  the  various  branches  of  a 
common-school  education,  and  to  be  intelligent.  She 
admits  that  she  agreed  to  make  the  deed  without  threat 
or  promise  or  inducement  of  any  kind.  It  is  true  she 
says  that  after  she  had  told  her  father  she  would  make  the 
deed,  he  told  her  she  might  make  a  visit  to  distant 
friends ;  but  this  is  denied  by  the  father,  and  plaintiff 
admits  that  she  never  spoke  of  the  matter  to  either 
defendant  afterwards.  She  seems  to  have  been  satisfied 
with  what  she  had  done  until  after  she  left  home  the  next 
winter.  Some  time  after  the  deed  was  made  defendants 
discovered  that  she  was  receiving  attention  from  the  per- 
son she  afterwards  married,  and  they  objected  to  him  as 
not  a  suitable  person  for  her  to  marry.  The  grandparents 
show  considerable  feeling  against  defendants,  and  one  or 
two  other  relatives  seem  to  encourage  the  plaintiff  in 
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proeecating  this  suit    In  fact,  we  cannot  come  to  any 
other  conclnsion  than  that  this  action  wonld  never  have 
been  deemed  advisable  by  plaintiflE  except  for  the  inter- 
ference of  others.    Appellee  insists  that  the  deed  is 
prima  facie  void,  becanse  made,  without  consideration, 
bja  child  to  a  parent.    It  is  true  that  deeds  of  this  charac- 
ter are  closely  scrutinized  by  courts  of  equity,  especially 
w]2ere,  as  in  this  case,   the  child  is  but  just  released  in 
law  from  parental  control.    In  many  cases  the  fact  that  a 
deed  was  so  executed  would  be  sufficient  to  authorize  a 
court  of  equity  to  set  it  aside.     Samson  v.   Samsorij  67 
Iowa,  258 ;  Spargur  v.  Bally   62  Iowa,  500.     But  each 
case  depends  largely  upon  its  own  facts.     In  this,  if  the 
property  conveyed  by  the  child  had  been  acquired  from 
some  other  source  than  the  father,  or  if,  having  been 
derived  from  him,  it  had  constituted  but  a  part  of  his 
property,  and  had  been  conveyed  as  an  absolute  gift, 
with  no  purpose  of  retaining  an  interest  in  it,  we  should 
be  inclined  to  apply  a  different  rule  from  that  which 
mnst  govern  under  the  facts  as  we  find  them.    The  evi- 
dence satisfies  us  that  the  property  conveyed  by  Frank 
Singmaster  to  his  children  included  about  all  that  he 
then  owned ;  that  it  was  not  his  purpose  to  divest  him- 
self of  the  ownership  of  the  land,  but  to  protect  his  ben- 
eficial interest  therein  by  transferring  the  legal  title  to 
bis  children  ;  that  he  has  always  retained  control  of  the 
land,  and  treated  it  as  his  own.    It  is  true  that  the  pur- 
pose of  the  conveyance  was  fraudulent  in  law,  and  that 
be  could  assert  no  adverse  claim  without  the  consent  of 
bis  grantees.     But  the  fact  that  the  land  was  always 
treated  and  considered    by  -all  the  parties  in  interest 
S9  belonging  to  the  father,  notwithstanding  the  con- 
veyance, and  that  no  consideration  passed  from  plaintiff 
therefor,  may  well  be  considered,  in  connection  with  her 
aet  of  reconveyance,  as  explaining  her  reasons  for  it. 
We  are  satisfied  that  plaintiff  was  competent  to  make 
the  deed  in  question ;  that  it  was  her  free  and  voluntary 
2ct,  noade  without  undue  influence,  and  for  what  she  con. 
adered  a  praiseworthy  object     We  think  it  must  be 
beldvaUd. 
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II.    The  district  court  rendered  judgment  in  favor 
of   plaintiff   for  rent  for  the  five  years  preceding  the 

commencement  of  this  suit.  It  is  contended 
child :  convoy-  bv  appellants  that,  if  plaintiff's  deed  is  sus- 
^nveyaiwe  ^  tamed,  uo  rent  can  be  allowed ;  and  that  it 
ought  not  to  be  allowed  in  any  event,  for 
the  reason  that  the  property  was  derived  from  the  father, 
and  under  section  2243  of  the  Code  no  guardian  was 
required.  We  do  not  think  that  either  of  these  claims 
is  well  founded.  While  it  is  true  that  plaintiff  con- 
veyed the  land  to  her  father  with  the  belief  that  he  was 
justly  entitled  to  it,  yet,  in  law,  she  had  owned  an  undi- 
vided one-third  of  it,  and  as  owner  was  entitled  to  a 
share  of  the  rents  and  profits.  Nothing  was  said  by  the 
parties,  and  nothing  was  expressed  in  the  deed  in  regard 
to  the  rents.  The  right  to  them  had  accrued,  and  did 
not  pass  with  the  deed  nor  otherwise ;  hence  we  think 
the  plaintiff  was  entitled  to  recover  them.  The  fact  that 
plaintiff  had  acquired  title  from  her  father  did  not 
release  him  from  liability  to  account  to  her  for  the  rental 
value  of  her  interest.  Section  2243  does  not  require  the 
appointment  of  guardians  in  certain  cases,  but  it  does 
not  affect  the  property  rights  of  minors  who  fall  within 
its  provisions.  The  district  court  erred  in  allowing  for 
rent  which  accrued  for  the  time  subsequent  to  the 
making  of  the  deed  by  plaintiff.  The  appellants  ask 
that  a  proper  allowance  be  made  for  taxes  and  improve- 
ments, and  deducted  from  the  rents  due  to  plaintiff. 
We  do  not  find  it  necessary  to  make  any  allowance  for 
improvements,  but  think  one-third  of  the  taxes  paid  for 
the  three  years  for  which  we  allow  rent  should  be 
deducted  from  the  rents  to  which  plaintiff  is  entitled. 
We  find  that  the  rental  value  of  the  entive  farm  was  two 
hundred  and  eighty  dollars  per  year,  and  that  the  taxes 
for  the  three  years  in  question  amounted  to  $80.60.  The 
amount  which  plaintiff  is  entitled  to  recover  is  $253:17, 
with  interest  thereon  at  six  per  cent,  per  annitm  from 
the  seventeenth  day  of  April,  1883.  The  decree  of  the 
court  is  therefore 

Modified  and  Affirmed. 
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Russell  v.  Critchfield, 

1.  Payment :  in  farmebs'  notes  :  impusd  wabranty  as  to  colleo- 
TiBiuTY.  In  the  case  of  executory  contracts  for  the  sale  of  personal 
property  not  open  to  the  inspection  of  the  buyer,  or  not  in  es^istence 
when  the  contract  is  made,  and  which  is  not  so  particularly 
described  as  to  leave  no  room  for  question,  there  is  an  implied 
warranty  that  the  property  to  be  furnished  shall  be  merchantable. 
(See  MeClung  v,  Kelley^  21  Iowa,  611 ).  On  the  same  principle,  an 
agreement  to  pay  a  fixed  sum  in  farmers*  notes,  without  specifying 
the  particular  notes  to  be  delivered,  carried  with  it  an  implied 
warranty  that  the  notes  should  be  collectible. 

2,    : :  DEMAND.    In  such  case,  where  the  time  for  the 

delivery  was  fixed,  and  defendant  claimed  that  he  had  delivered 
all  the  notes  required  by  the  agreement,  and  did  not  raise  the 
issue  that  no  demand  had  been  made  for  the  notes  before  the  com- 
mencement of  an  action  based  on  his  failure  to  deliver  sufficient 
good  notes,  held  that  there  was  no  error  in  rendering  judg- 
ment against  defendant  without  proof  of  demand. 

Appeal  from  Ming  gold  District  Court — Hon.  R.  C, 

Henry,  Judge. 

Filed,  September  6,  1888. 

In  January,  1885,  the  parties  to  this  action  entered 
into  an  agreement  in  writing  for  the  sale  and  transfer 
by  plaintiff  to  defendant  of  certain  real  and  personal  pro- 
perty. A  part  of  the  consideration  for  this  property 
was  to  be  paid  by  defendant  in  farmers'  notes  given  for 
agricultural  implements  sold  at  the  warehouse  of  Critch- 
field, in  Mt.  Ayr.  Some  of  this  paper  was  to  become 
due  on  or  about  the  first  of  January,  1886,  and  a  portion 
a  year  later.  The  agreement  was  carried  out  in  part ; 
but  plaintiff  alleges  that  there  was  due  him  on  account 
thereof  the  sum  of  $1,084,  and  that  about  one-half  of  this 
amount  is  due  by  reason  of  the  delivery  to  him  by  defend- 
ant of  worthless  notes,  instead  of  notes  that  were 
collectible.      The'  notes  alleged    to    be  worthless    are 


70  SUPREME  COURT  OF  IOWA, 

RuBsell  y.  Gritchfield. 

brought  into  court,  and  tendered  to  defendant.  Plain- 
tiff asks  'judgment  for  the  amount  due,  and  that  a 
vendor' s  lien  therefor  be  enforced.  Defendant  denies  all 
obligation,  and  claims  full  performance  on  his  part  of 
the  agreement.  The  district  court  rendered  judgment 
in  favor  of  plaintiff  for  $409.87  and  costs,  and  adjudged 
that  three  of  the  notes  tendered  to  defendant,  amounting 
to  $215.79,  exclusive  of  interest,  should  be  taken  by  him. 
The  defendant  Gritchfield  appeals. 

R.  H.   Spence   and   Laughlin    <ft    Campbell^   for 
appellant. 

R.  F.  Askren  and  J,  W.  Brockett,  for  appellee. 

EoBiNSON,  J. — I.     It  is  conceded  by  appellant  that 
there  is  due  the  plaintiff  the  sum  of  $169.77,  besides 

interest.    This,  with  the  notes  adjudged  to 
'  farmew'         beloug  to  defendant,  with  interest,   would 

notes :  Implied  °  •    ,       .     ,  ,         , 

warrang^to  equal  the  amount  of  the  judgment  rendered 
in  favor  of  plaintiff.  It  is  contended  by 
appellant  that  the  agreement  in  question  did  not  require 
him  '*  to  turn  over  to  plaintiff'  notes  which  were  uncon- 
ditionally good  and  collectible."  It  is  true  that  it  does 
not  in  terms  require  notes  of  that  character.  Nothing 
is  said  as  to  the  value  of  the  notes.  But  in  case  of  exe- 
cutory contracts  for  the  sale  of  personal  property  not 
open  to  the  inspection  of  the  buyer,  or  not  in  existence 
when  the  contract  is  made,  and  which  is  not  so  particu- 
larly described  as  to  leave  no  room  for  question,  there  is 
an  implied  warranty  that  the  property  to  be  furnished 
shall  be  merchantable.  2  Benj.  Sales,  sees.  988,  989 ; 
ffoe  V.  SanborUj  21 N.  Y.  662 ;  MoClung  t).  KeUey^  21 
Iowa,  611.  In  this  case  the  agreement  did  not  specify 
the  particular  notes  to  be  delivered,  but  provided  that  a 
fixed  sum  should  be  paid  in  notes.  We  must  presume 
that  it  could  not  be  paid  except  in  good  notes.  That 
this  is  the  construction  placed  upon  the  agreement  by 
the  parties  is  shown  by  the  fact  that,  when  the  notes 
were  delivered,  plaintiff  refused  to  take  certain  notes 
which  he  knew  to  be  worthless,  and  took  others  of  which 
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he  had  no  knowledge  only  on  the  representation  of 
defendant  that  they  were  good  and  collectible. 

IL  It  is  insisted  by  appellant  that  the  three  notes 
rejected  by  the  judgment  of  the  court  below  were  in  fact 
good,  and  that  evidence  given  to  show  that  they  were 
irorthless  was  hearsay  and  incompetent.  Some  hearsay 
evidence  was  given,  but  we  think  the  notes  were  shown 
to  be  poor  by  competent  evidence.  In  fact,  we  do  not 
imderstand  that  the  defendant  made  any  serious 
attempts  to  rebut  this  evidence. 

UL     Appellant  claims  that  no  demand  for  the  notes 
has  been  shown,  and  that  it  was  error  to  render  a  judg- 
ment for  the  payment  of  money  for  that 
'dttmiidT*       reason.     The    alleged  failure   to    demand 

notes  before  the  commencement  of  this  suit 
is  not  made  an  issue  by  the  pleadings,  and  the  time  for 
the  delivery  of  the  notes  was  fixed  by  the  agreement.   A 
complete  delivery  of  all  notes  required  by  the  agree- 
ment was  claimed  by  appellant,  and  he  refused  to  make 
any  further  adjustment  of  the  matter.    A  tender  of 
notes  to  the  amount  of  one  hundred  and  seventy-five 
dollars,  and  judgment  for  costs,  was  served  by  defend- 
ant after  the  petition  was  filed,  and  before  that ;  but 
this  was  made  under  section  2900  of  the  Code,  and  was 
not  accepted.    As  judgment  was  rendered  for  more  than 
the  amoant  of  the  tender,  it  was  never  material.     In  our 
opinion  the  judgment  of  the  district  court,  so  far  as  it 
ean  be  considered  on  this  appeal,  was  not  erroneous.    It 
is  therefore 

Affirmed. 
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Surety ;  on  promissobt  note  :  patmbnt  or  purchase  :  umttation  of 
ACTION  AGAINST  PRINCIPAL.  A  joint  maker  of  a  promissory  note, 
who  is  in  fact  only  a  surety,  and  who  pays  the  note,  cannot  main- 
tain an  action  for  indemnity  against  his  principal  after  the  lapse  of 
five  years  from  the  date  of  payment ;  and  it  is  the  same  if  he  par- 
chases  the  note,  for  it  is  thereby  extinguished  as  a  note,  and  his 
action  must  be  on  the  unwritten  and  implied  agreement  of  his 
principal  for  indemnity.    ( See  cases  cited  in  opinion). 

Appeal  from  Jasper   District   Court — Hon.  W.  R. 

Lewis,  Judge. 

PiLKD,  September  6,  1888. 

This  is  an  action  upon  a  promissory  note.  There 
was  a  demurrer  to  the  petition,  which  was  sustained,  and 
plaintiff  appeals. 

Harrah  &  Myers^  for  appellant. 

Clemenis  A  Ward^  for  api)ellee. 

RoTHROOK,  Jr^It  appears  from  the  averments  of 
the  petition  that  the  plaintiff  and  the  defendant  executed 
a  promissory  note  to  a  corporation  known  as  the  ^^  Jasper 
Go-operative  Association."  The  note  is  in  these  words : 
"Newton,  Iowa,  September 4, 1878.  For  value  received, on 
or  before  January  1,  1881,  I  promise  to  pay  the  Jasper 
Co-operative  Association  two  hundred  dollars,  with  ten 
per  cent,  interest  thereon  from  January  1,  1878,  until 
paid.    A.  D.  Jacobs,  A.  L.  Harrah." 

Harrah  executed  the  note  as  surety  for  Jacobs.  On 
the  twentieth  day  of  November,  1880,  the  said  corpora- 
tion sold  all  its  stock  to  the  plaintiff.  The  contract  of 
sale  was  as  follows :  "  That  we  agree  to  sell  our  stock 
to  A.  L.  Harrah,  as  shown  on  the  secretary's  book  at  the 
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close  of  1879,  and  ten  percent,  thereon  for  the  year  1880 ; 
the  said  Harrah  to  take  all  debts  to  the  association,  and 
toassnme  and  pay  all  liabilities  of  the  association."  The 
corporation  was  dissolved,  and  ceased  to  exist  as  a  cor- 
poration. Plaintiff  claims  that  by  purchasing  the  stock 
he  became  the  owner  of  the  note  in  suit ;  that  the  trans- 
action was  a  purchase  of  the  not^,  and  not  a  payment. 
The  action  was  commenced  more  than  five  years  after 
the  alleged  purchase  of  the  note  from  the  corporation. 

The  demurrer  was  to  the  effect  that  the  plaintiff  can 

not  maintain  an  action  on  the  note  because  it  was  paid 

*^S '  ^^Ste"-  ^^^  discharged,  and  that,  having  paid  and 

jg^jjtor^^  discharged  the  note  as  surety,  the  right  to 

^^^»^     recover  of  the  defendant  the  money  paid  is 

principaL         barred  by  the  statute  of  limitations.     It  is 

very  clear  that,  if  the  plaintiff  can  recover  at  all,  it  must 

be  upon  the  note.    No  action  can  be  maintain'^d  in  the 

usual  form  of  an  action  by  a  surety  against  his  principal 

for  money  paid  in  discharge  of  the  note,  because  more 

than  five  years  elapsed  between  the  time  of  the  payment 

and  the  commencement  of  the  suit.    It  will  be  observed 

that  the  relation  of  principal  and  surety  does  not  appear 

from  the  instrument  itself.     If  the  relation  exists,  it  must 

be  established  byvparol  evidence.     The  right  of  action 

would  therefore  be  founded  u  pon  an  unwritten  contract, 

and  under  our  statute  would  b^e  barred  in  five  years. 

LaTnb  V.  Wiihrow/si  lo'way  164.  j 

The  plaintiff  i^ists  that  his  transaction  with  the 
corporation  amounted  to  a  purchase  of  the  note,  and  not 
a  payment.  The  same  theory  was  claimed  in  the  cases 
otLamb  v.  WithroWy  supra^  and  Bones  ©.  AiJceiu  36 
Iowa,  534, /ind  •Tb/m^toTi  ?>.  Belden^  49  Iowa,  301.,  It  is 
true  that  in  aU  the  cited  cases  the  obligations  had  been 
reduced  to  judgments.  But  the  principle  involved  is 
the  same.  It  is  that  a  joint  maker  of  a  note,  who  is  in 
fact  surety,  is  not  entitled  to  recover,  by  purchasing  a 
note  or  a  judgment  rendered  upon  it,  either  upon  the 
note  or  judgment.  It  makes  no  difference  whether  he 
calls  the  transaction  a  purchase  or  a  payment.  His 
action  is  one  for  indemnity  for  the  money  paid.    It  is 
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Dot  an  action  upon  a  written  contract,  and  is  barred  in 
five  years.  Such  appears  to  be  the  rule  of  the  cases 
above  cited.  We  think  the  demurrer  to  the  petition  wa? 
properly  sustained.  AFFiRMEiy.  )^^ 
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City  of  Davenport  v.  Rice. 

Peddling  :  what  is  not  :  city  osdinakob.  A  peddler  is  one  who 
travels  about  with  merchandise  for  the  purpose  of  selling  it ;  but  a 
person  in  the  service  of  a  resident  business  establishment,  who  goes 
about  the  city  carrying  samples  of  goods  kept  for  sale  by  the  estab- 
lishment, and  solicits  orders  to  be  filled  by  his  employers,  is  not  a 
peddler,  and  is  not  subject  to  punishment  as  a  peddler  under  a  city 
ordinance  declaring  such  acts  to  be  peddling.  (Compare  Tovm  of 
Spencer  v.  Whiting,  68  Iowa,  678). 

« 

Appeal  from  Scott  District   Court— T3.0N.    John   N. 

BooERSy  Judge. 

Filed,  September  6,1888. 

This  was  a  prosecution  under  an  ordinance  of  the 
city  of  Davenport,  for  peddling  and  hawking  goods  in 
said  city  without  a  license.  Defendant  was  acquitted, 
and  the  city  apx)eals. 

L.  M.  Fisher^  for  appellant. 

St  John^  ^eoenson  &  Whisenandj  for  appellee. 

RoTHROOK,  J. — The  cause  was  tried  by  the  court 
without  a  jury,  and  it  is  submitted  upon  appeal  to  this 
court  upon  the  findings  of  fact  and  conclusions  of  law  by 
the  district  court,  which  are  as  follows : 

"  For  several  years  a  business  association  or  firm, 
known  as  the  'Adams  Manufacturing  Company,'  has 
kept  a  retail  store  or  ware-room  in  the  city  of  Davenport, 
and  a  stock  of  miscellaneous  house-furnishing  goods 
therein  for  sale,  on  which  stock  it  has  been  taxed  by  the 
city  in  the  annual  tax  levy  on  taxable  property,  and  has 
also  paid  a  retailer's  license  tax  under  the  city  ordinance 
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providing  therefor.    At   the   time  of   and    before  the 
commencement  of  this  prosecution,  the  defendant  Bice 
was  in  the  employ  of  the   said  Adams  Manufacturing 
Company,  which  employed  him  and  a  number   of   other 
persons  to  call  on  citizens  of  Davenport  at  their  houses 
or  places  of  business,  and  solicit  orders  for  goods  of  the 
yarioTis  kinds  kept  for  sale  by.  said  company ;  said  solic- 
itors usually  carrying  with  them  for  exhibition  a  sample 
or  samples  of  one  or  more  of  such  classes  of  goods,   and 
said  Sice  was  actually  engaged  in  soliciting  and  taking 
orders.    When  an  order  was  obtained  it  was  filled  by 
said  company  by  delivery  from  their  stock  of   goods 
above  mentioned.     Sometimes  the  identical  sample  car- 
ried by  the  solicitor  for  exhibition  was,  if  desired  by 
the  customer,  sold  and  delivered  to  him  by  the  solicitor. 
But  it  is  not  satisfactorily  proved  that  this  had  ever 
been  done  by  this  defendant.  Bice.    At  the  time  of  said 
Rice's  arrest  by  a  police  officer  of  said  city,  preliminary 
to  this  prosecution,  he  was  found  on  a  street  of  said  city, 
having  in  his  possession  a  clock  from  the  stock  of  said 
company,  which  he  was  taking  to  a  resident  in  said  city, 
at  her  residence,  who  had  informed  another  employe  of 
said  company  that  she  wished  to  purchase  a  clock ;  and 
said  defendant  was  about  to  visit  her,  with  said  clock  as 
a  sample,  in  order  to  solicit  her  order  for  a  clock,  to  be 
sold  to  her  by  said  company.    Neither  the  defendant 
nor  the  company,  at  the  time  of  beginning  this  prosecu- 
tion, held  any  license  as  a  peddler  or  hawker  from  said 
city.    The  ordinance  of  said  city  on  which  the  prosecu- 
tion is  founded,  so  far  as  material  to  the  case,  is  as  fol- 
lows ( ch.  28,  sec.  9,  Bev.  Ord.  of  City  of  Davenport,  of 
1884): 

**  *  Sec.  9.  No  person  shall  hawk  or  peddle  within 
the  limits  of  this  city  any  goods,  wares,  merchan- 
dise, or  other  articles,  save  and  except  newspapers 
and  farm  or  garden  produce  raised  by  the  seller,  without 
first  h^,ving  procured  a  license  therefor. 

**  *  (a)  The  charge  for  said  license  shall  be  as  follows : 
For  one  day,  two  dollars ;  for  one  week,  five  dollars ; 
for  one  month,  ten  dollars. 
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"  *  (6)  Said  license  shall  be  procurde  in  the  manner 
provided  in  section  two  hereof. 

"  *  (c)  Soliciting  orders  for  fntare  delivery  of  goods 
shall  be  deemed  and  taken  to  be  peddling  within  the 
meaning  hereof ;  and  the  burden  of  proof,  where  the 
fact  of  soliciting  is  shown,  shall  be  upon  the  defendant, 
and  he  will  be  required  to  show  that  the  terms  or  pro- 
visions of  this  section  were  not  by  him  violated. 

"  *(eZ)  Any  person  found  guilty  of  violating  any  of 
the  provisions  of  this  section  shall  be  fined  in  a  sum  not 
exceeding  twenty-five  dollars,  and  shall  be  imprisoned 
until  the  same  is  paid.' 

*'  On  the  foregoing  facts  the  court  is  of  the  opinion, 
as  matter  of  law :  F'irst  That  the  facts  do  not  show 
that  the  defendant  was  a  *  peddler'  or  *  hawker,'  within 
the  meaning  of  the  clause  of  the  city  charter  authoriz- 
ing the  city  to  license,  tax  and  regulate  *  *  * 
hawkers,  peddlers,  etc.  Town  of  Spencer  v.  Whiting^ 
68  Iowa,  678 ;  Com.  t.  Farnum^  114  Mass.  267.  Second. 
That  said  facts  do  not  show  any  violation  by  said  defend- 
ant of  any  valid  provisions  of  said  ordinance.  Third. 
That  the  city  council  had  no  power,  under  the  city 
charter,  to  enact  by  said  ordinance  that  ^soliciting 
orders  for  future  delivery  of  goods  shall  be  deemed  and 
taken  to  be  peddling,  within  the  meaning  hereof ; '  such 
soliciting  not  being  '  peddling,'  within  the  proper  mean- 
ing of  said  word  as  used  in  the  charter.  Mays  v.  Cin- 
cinnati^ 1  Ohio  St.  272.  Fourth.  Defendant  is  entitled 
to  judgment  of  acquittal  herein. 

[Signed]  "  J.  N.  Rogers, 

"Judge  Seventh  District." 

It  appears  from  the  statement  of  facts  that  the 
"  Adams  Manufacturing  Company  "  is  a  resident  mercan- 
tile establishment  occupying  a  store  or  warehouse,  with 
its  stock  therein  for  sale,  the  same  as  other  resident 
merchants.  It  employed  the  defendant  and  others  to 
call  on  citizens  of  Davenport  and  solicit  orders  for  goods 
of  the  various  kinds  kept  for  sale  by  said  company. 
These  solicitors  usually  carried  with  them  samples  of 
the  goods    offered    for  sale,  and,  when  an   order  w.is 
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obtained,  it  was  filled  by  the  company  from  their  stock 
of  goods  at  their  store.    A  peddler  is  an  itinerant  indi- 
vidual, ordinarily  without  local  habitation  or  place  of 
business.    The    only  difference  between  the  company 
represented  by  the  defendant  and  any  other  resident 
merchant  was  that,  for  the  purpose  of  securing  business, 
the  company  sent  its  salesmen  or  clerks  to  the  residences 
of  the  people  to  solicit  purchasers  for  its  wares.     This  is 
not  unusual  with  some  of  the  very  best  retail  grocers.     It 
is  true,  their  agents  atnd  drivers  may  not  carry  samples, 
but  we  fail  to  see  why  this  should  make  any  difference. 
Webster  defines  a  peddler  to  be  *'one  who  peddles  ;  a 
traveling  trader ;  one  who  carries  about  small  commodities 
on  his  back  or  in  a  cart  or  wagon,  and  seUs  them." 
Worcester:     "A  traveling  merchant;  one  who  travels 
about    the   country   carrying  commodities   for   sale." 
Johnson  :     **  One  who  travels  the  country  vending  small 
commodities."    Bouvier  defines  peddlers  to  be  "persons 
who  travel  about  the  country  with  merchandise  for  the 
purpose    of  selling   it."     Under   these  definitions  we 
suppose  that  if  an  itinerant  person  should  deposit  his 
goods  in  a  car  or  room,  and  from  that  place  as  a  deposi- 
tory he  should  take  his  wares  through  the  city,  from 
place  to  place,  for  sale,  he  would  be  a  peddler.    But  the 
establishment  represented  by  the  defendant    had   its 
operators  where  its  goods  were  exposed  for  sale,  and 
where  they  were  actually  sold,  and  the  solicitation  of 
orders  for  goods  by  sample  was  in  no  sense  peddling. 
The  authorities  cited  in  the  findings  of  the  court  fully 
support  the  conclusion  made  by  the  learned  district 
judge  who  tried  the  case.    Indeed,  we  think  the  case  of 
Tovm  of  Spencer  t).   Whiting  is  in  principle   conclu- 
sive upon  the  question. 

Affirmed. 
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106  1941        1.    Mining  Lease :  oonstbucttion  :  implied  BSSEBTATioir  07  bub- 
"75    78|  FACE-ow neb's    BIGHTS,      A  mining   lease   made  by   defendants 

i?  ^  granted  to  plaintiff B  the  right  to  mine  ''all  the  coal**  under  cer- 

VII5..1^  tain  described  premises.    Over  the  premises  so  leased  a  railroad 

r~  had  been  constructed,  cmd  was  being  operated  at  the  time  the 

ei40  120'  lease  was  executed,  and  the  company  afterwards  enjoined  plain- 

tiffs from  mining  the  coal  under  its  right  of  way,  and  plaintiffs  now 
seek  to  recover  of  defendants  the  damages  sustained  by  reason  of 
the  injunction.  But  held  that  no  recovery  could  be  had,  because 
the  mining  estate  was  servient  to  the  surface  estate,  and  the 
lessees  took  the  lease  with  an  implied  covenant  that  they  would  so 
conduct  their  mining  operations  as.  not  to  damage  the  surface 
or  dominant  estate  by  undermining  it. 

9.      :   :  BIQHT  TO   BBMOVB   BUILDINaS   AFTBB  FOBFBITUBB. 

A  mining  lease  made  by  defendants  to  plaintiffs  provided  that  if 
the  lessees  failed  to  pay  the  stipulated  royalty  within  thirty  days 
after  the  same  became  due,  and  perform  the  other  conditions  of 
the  lease,  the  same,  and  all  rights  thereunder,  should  be  forfeited, 
and  the  lessors  might  take  possession  of  the  mine  and  all  property 
connected  therewith.  It  also  provided  that  upon  the  termination 
of  the  lease  the  lessees  might  remove  all  new  buildings  placed  on 
the  premises  by  them,  unless  all  right  thereto  had  been  forfeited 
by  a  forfeiture  of  the  lease.  Held  that  the  right  to  remove  the 
buildings  within  a  reasonable  time  after  the  lease  was  terminated 
by  a  forfeiture  for  the  non-payment  of  the  royalty  was  not  lost  by 
the  forfeiture  of  the  lease  ;  because  forfeitures  are  not  favored  by 
the  law,  and  will  not  be  construed  to  embrace  property  not  clearly 
within  the  meaning  of  the  language  providing  for  the  forfeiture. 

Appeal  from  Monroe  District  Court.  —  Hon,   E.  L. 

Burton,  Judge. 

Filed,  Septbmbeb  6,  1888. 

• 

AoTiON  upon  a  lease  granting  the  right  to  mine  coal. 
Plaintiffs  seek  to  recover  damages  for  the  breach  of  an 
implied  covenant  for  quiet  enjoyment,  and  also  to 
recover  the  value  of  certain  buildings  erected  on  the 
premises,  which  the  defendants  converted  to  their  own 
use.  Trial  to  the  court,  and  judgment  for  defendants. 
Plaintiffs  appeal. 

Lafferty  &  Morgan^  McNett  &  Tisdale  and  Ander- 
son &  Anderson^  for  appellants. 


f 
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Heiiry  L.  Dashiellj   H.    W.  Oleason  and   T.   B. 
Ferry ^  for  appellees.  » 

Seevers,  C.  J. — I.    A  sufflcieDt  statement  of  the 
material  facts  applicable  to  the  first  point  determined, 
I  jiDraio  lease:  we  think,  is  the  following  :  The  defendants, 
to^^'re^  or  those  under  whom  they  claim,  owned  cer- 
SS^ifiSiert''  tain  real  estate,  which  was  underlaid  with 
^^^  coal.     Works  had  been  erected,  a  shaft 

conBtrncted,  and  coal  mined,  when  the  defendants  leased 
said  works  and  all  property  on  the  premises  used  for 
mining  coal  to  the  plaintiflfs,  together  with  the  right  to 
mine  coal,  for  which  the  latter  agreed  to  pay  royalty 
for  all  coal  mined.    The  plaintiffs,  under  the  lease,  had 
00  right  to  the  surface,  except  so  far  as  was  necessary 
for  the  due  prosecution  of  the  mining  right.     Over  the 
premises  so  leased  a  railroad  had  been  constructed,  and 
was  being  operated  at  the  time  the  lease  was  executed. 
The  plaintiffs,  upon  making  the  attempt  to  mine  the 
coal  under  the  railway  company's  right  of  way,  were 
enjoined  from  so  doing  at  the  instance  of  such  company. 
For  the  purposes  of  this  case  it  must  be  conceded  that 
such  injunction  was  rightfully  issued,  and  bound  all 
parties  to  this  action.      But  the  plaintiffs  claim  that 
ander  the  lease  they  had  the  right  and  were  bound  to 
mine  all  the  coal  underlying  the  leased  premises,  includ- 
ing that  under  the  right  of  way  ;  and,  as  appellants  have 
been  deprived  of  such  right,  they  have  been  greatly 
damaged.     The  lease  provides  and  grants  to  the  plaintiffs 
the  right  to  mine  "all  the  coal"  under  certain  described 
premises.     The  contention  of  the  appellees  is  that  such 
right  was  subject  to  an  implied  covenant  on  the  part  of 
the  "  lessees  that  they,  in  mining  the  coal  from  under 
the  right  of  way,  shall  do  so  with  due  regard  to  the 
rights  of  the  owner  of  tlie  surface,  and  leave  all  needed 
subjacent  supports."      The  railway  company,   for  all 
practical  purposes,  owned  the  surface,  and  the  defend- 
ants the  coal  thereunder.    The  right  to  mine  this  coal 
was  granted  to  the  plaintiffs,  and  the  question  is,  what 
is  the  extent  of  such  right,  or  what  does  it  include  %    In 
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the  absence  of  a  contract  to  the  contrary,  the  right  to 
mine  coal  underlying  the  surface  of  land  is  subject 
to  an  implied  covenant  that  only  so  much  of  the  coal 
can  be  removed  as  can  be  obtained  without  injury  to  the 
superincumbent  soil  or  surface.  In  other  words,  as 
there  are  two  estates,  the  right  to  mine  is  regarded  as 
the  servient  estate,  and  can  be  enjoyed  to  such  extent 
as  will  not  cause  injury  to  the  dominant  estate  or  sur- 
face. It  is  therefore  incumbent  on  the  owner  of  the 
mining  right  to  leave  coal  sufficient,  or  otherwise  sup- 
port the  surface.  The  authorities  cited  by  counsel  for 
appellees  support  this  view,  and  none  have  been  cited 
by  counsel  for  appeUants  that  conflict  therewith.  The 
authorities  cited  are :  Wood,  Landl.  &  T.  sec.  fi75 ;  Jones 
V.  Wagner y  66  Pa.  St.  429  ;  Horner  v.  Watson^  79  Pa. 
St.  242 ;  Coleman  v.  Chadwick^  80  Pa.  St.  81 ;  Marvin 
V.  BretDster  Iron  Mining  Co.,  55  N.  Y.  538.  Such, 
being  the  rule  in  the  absence  of  a  contract,  a  construc- 
tion of  the  provisions  of  the  lease  is  required.  All  the 
coal  under  the  land  was  granted  to  the  plaintiffs ;  that 
is,  und.er  the  lease  the  right  to  mine  and  remove  it  was 
granted  to  the  plaintiffs,  subject,  however,  to  an 
implied  covenant  that  sufficient  support  must  be  left  so 
as  not  to  materially  injure  the  surface  or  dominant 
estate.  There  is  not,  we  think,  anything  in  the  lease 
which  will  deprive  the  owner  of  the  dominant  estate  of 
such  covenant,  nor  did  the  lessors,  in  defining  the  right 
granted,  use  langauge  which,  expressly,  or  by  implica- 
tion, shows  that  such  covenant  could  not  or  did  not  exist. 
In  addition  to  what  has  been  said,  the  lease  provides 
that  it  shall  continue  fifteen  years,  unless  '^all  the  coal 
in  said  land  is  sooner  mined  out  and  exhausted.  But  it 
is  expressly  agreed  that  said  lease  shall  terminate 
whenever  all  coal  under  said  land  is  mined  out  and 
exhausted. ' '  The  proper  construction  of  these  provisions 
is  that  the  lease  shall  continue  for  the  stated  time, 
unless  all  the  coal  is  mined  which  can  be  taken  out 
without  injury  to  the  dominant  estate.  There  is  na 
language  used  which  forbids  this  construction,  and, 
under  the  authorities  above  cited,  we  think  language 
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nsed  upon  wMch  the  claim  of  appellants  is  based  should 
be  clear,  certain,  and  free  from  serious  doubt.  It  was 
adjudged  in  the  case  in  which  the  injunction  was  issued 
that  the  coal  could  not  be  removed  without  injury  tor 
the  surface  or  dominant  estate,  and,  for  the  reasons^ 
stated,  the  plaintiffs  cannot  recover  on  the  ^rst  count  in 
the  petition. 

II.    It  is  provided  in  the  lease  that  if  plaintiffs 
failed  to  pay  the  stipulated  royalty  within  thirty  days 

after  the  same  became  due,  and  to  faithfully 

riSt  to '  w-  perform   the    conditions  of  the  lease,  the 
iiigB  after       same,  and  all  the  rights  thereunder,  should 

forfeiture.  ?  c»  7 

be  forfeited,  and  the  defendants  might  so 
declare,  and  in  a  lawful  manner  take  possession  of  the 
mine  and  all  property  connected  therewith.  In  April, 
1884,  the  defendants  elected  to  declare  the  lease  forfeited 
upon  the  ground  that  plaintiffs  had  "failed  to  comply 
with  the  terms,  conditions  and  stipulations  of  said  lease, 
and  in  particular  in  not  paying  the  royalty  or  rent.'* 
In  response  to  a  notice  of  the  declaration  of  such  for- 
feiture, the  plaintiffs,  a  few  days  thereafter,  notified  the 
defendants  that,  without  conceding  the  legality  of  the  for- 
feiture, "  we  hereby  consent  to  a  surrender,  and  hereby 
give  you  possession  of  the  leased  premises  and  property. 
*  *  *  But  we  do  not  intend  hereby  to  waive  our 
right  to  remove  from  the  premises  within  a  reasonable 
time  our  property  now  situated  thereon,  nor  any  other 
rights  growing  out  of  said  lease,  except  as  hereinbefore 
surrendered."  Thereupon  the  defendants  took  posses- 
sion of  the  leased  property.  The  lease  contains  this 
provision:  "But  it  is  expressly  agreed  that  any  new 
engines,  boilers,  pumps,  or  other  machinery,  buildings, 
houses,  and  other  property  placed  in  or  upon  said  mine 
and  real  estate,  which  is  not  in  the  nature  of  repairs 
thereon,  may  be  removed  by  plaintiffs,  at  the  termina- 
tion of  this  lease,  unless  all  right  thereto  has  been 
forfeited  by  plaintiffs  by  a  forfeiture  of  this  lease."  The 
evidence  tended  to  show  that  plaintiffs  erected  certain 
houses  on  the  leased  premises,  which  were  not  in  the 
Vol.  75—6 
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nature  of  repairs.  The  plaintiflfs  surrendered  possession 
of  tlie  premises  to  the  defendants  on  the  sixth  day  of 
May,  1884,  and  on  the  twenty-seventh  day  of  the  same 
month  demanded  possession  of  said  houses  and  other 
property  on  the  leased  premises,  including  mules,  car- 
wheels,  coal-props,  etc.,  and,  failing  to  obtain  such 
proi)erty,  this  action  was  brought  to  recover  the  value 
thereof.  We  believe  the  material  controversy  is  as  to 
the  right  of  the  plaintiffs  to  recover  the  value  of  the 
houses.  We  understand  the  law  to  be  that  when  one 
person  builds  houses  upon  the  land  of  another,  with  the 
latter' s  consent  and  agreement  that  they  may  be 
removed,  such  houses  are  and  continue  to  be  personal 
property,  and  the  right  to  remove  may  be  exercised 
within  a  reasonable  time  after  the  contract  under  which 
the  erections  were  made  has  expired.  .  Dame  v.  Dame^ 
38  N.  H.  429  ;  RusseU  v.  RicJiards,  11  Me.  871 ;  Smith  v. 
Benson,  1  Hill  [N.  Y.]  176 ;  Vilas  v.  Mason,  25  Wis. 
310 ;  District  Twp.  of  Corwin  7).  Moorehead,  43  Iowa, 
466.  It  follows,  of  course,  if  the  right  to  remove  is 
denied,  an  action  may  be  maintained  to  recover  the 
value  of  the  buildings.  We  do  not  understand  counsel 
for  appellees  to  controvert  the  foregoing  proposition. 
His  contention  is  that  when  forfeiture  was  exercised  and 
declared,  the  right  of  removal  ceased  to  exist.  The 
language  relied  on  is  that  above  quoted,  and  it  is 
claimed  the  contract  of  the  paii)ies  was  that  the  houses 
might  be  removed  at  the  termination  of  the  lease,  unless 
all  right  thereto  has  been  forfeited  by  the  forfeiture  of 
the  lease.  Now,  what  is  the  proper  construction  of  the 
provisions  of  the  lease  in  relation  to  the  removal  and 
forfeiture?  When  the  forfeiture  was  declared,  the 
lease  ceased  to  exist,  but  not  necessarily  so  as  to  the 
right  of  removal.  The  parties,  at  the  time  of  the  for- 
feiture, would  be  entitled  to  the  same  rights  as  if  the 
lease  had  expired  at  the  time  fixed  and  limited.  In 
such  case  the  right  of  removal  could  certainly  be  exer- 
cised. The  lease  provides  that  the  property  may  be 
removed  **  unless  it  has  been  forfeited  by  the  forfeiture 
of  the  lease."    The  forfeiture  of  the  lease  does  not  nee- 
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essarily  forfeit  the  property  placed  on  the  premises. 
The  words  "  nnless  it  is  forfeited  "  clearly  show  and  must 
mean  that  the  plaintiffs  mast  have  done  something,  or 
omitted  to  do  something,  required  by  the  lease  when  a 
forfeiture  of  the  houses  and  other  personal  property 
could  be  claimed.  There  must  be  a  valid  reason  for  such 
forfeiture,  independent  of  the  forfeiture  of  the  lease  for 
non-payment  of  rent  or  for  atiy  other  reason  disclosed 
in  the  record.  Forfeitures  are  not  favored.  It  is  true, 
the  lease  provides  that  in  a  certain  contingency  all  rights 
.of  the  plaintiffs  under  the  lease  shall  be  forfeited,  and 
that  the  defendants  may  take  possession  of  ^' said  mine 
and  all  property  connected  therewith."  Now  it  appears 
from  the  record  that  certain  mules  and  other  personal 
property  were  on  the  leased  premises  at  the  titne  the 
forfeiture  was  declared,  and  had  been  used  thereon  in 
connection  with  the  mining  operations.  Clearly,  we 
think,  such  property  was  not  forfeited,  and  it  is  not  so 
claimed.  Tf  not,  why  should  the  houses  and  other  build- 
ings i  The  provisions  of  the  lease  referred  to  must  be 
construed  as  meaning  the  possession  of  the  mine,  and 
all  right  of  the  plaintiffs  under  the  lease  thereto,  and 
not  to  personal  property  placed  on  the  premises  by  the 
plaintiffs  and  used  for  mining  purposes,  for  as  to  such 
property  the  right  of  removal  existed,  unless,  as  we  have 
said,  there  was  some  reason  why  it*  should  be  forfeited 
independent  of  the  provision  in  relation  to  the  forfeiture 
of  the  mine.  We  think  it  should  clearly  appear  that  the 
lease  provides  that  the  proi)erty  in  question  may  be  for- 
feited before  it  can  be  so  declared.  That  such  an  inference 
can  be  drawn,  based  on  a  doubtful  construction  of  the 
language  used,  is  not  suMcient.  The  question  upon 
which  this  case  turns  was  not  involved  in  Dostal  v. 
McCaddon^  85  Iowa,  818,  and  counsel  do  not  so  claim, 
as  we  understand.  Conceding  the  correctness  of  the 
foregoing  views,  the  evidence  tends  to  show  that  the 
plaintiffs  are  entitled  to  recover  on  the  second  count  in 
the  petition,  and,  as  the  district  court  held  otherwise, 
the  judgment  must  be  Bevebsed. 


^ 
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Henry  v,  Sioux  City  &  Pac.  Ry.  Co. 


Hbnry  V.  SioiTX  City  &  Pacific  Railway  Company. 

1.  Bailroads:  cottfung  cabs  :  injury  to  braseman  :  contribu- 
tory NEauGENCB :  QUESTION  FOR  JURY.  Plaintiff,  one  of  defend- 
ant's brakemen,  in  obedience  to  his  conductor's  orders,  mounted 
the  front  end  of  a  train  of  freight  cars,  moving  backwards  at  the 
rate  of  about  four  miles  per  hour,  and  proceeded  to  the  rear  of  the 
train,  difiooiounted,  and  made  a  coupling  with  a  standing  car,  but 
in  doing  so  he  was  injured  on  account  of  the  speed  at  which  the 
train  was  moving.  When  he  first  mounted  the  train  he  had  reason 
to  believe  that  the  conductor  would  immediately  follow  him,  as 
vas  the  custom,  and  slacken  the  speed  of  the  train  in  order  that  the 
coupling  might  be  made  with  safety ;  but  when  he  dismounted  he 
might,  by  glancing^  backwards,  have  seen  that  the  conductor  had 
not  moimted  the  train  at  all,  and,  had  he  noticed  the  train  as  it 
approached  him,  he  might  have  seen  that  its  speed  had  not  been 
reduced  ;  but  he  testified  that  he  was  intent  upon  his  work,  and 
was  relying  on  the  conductor,  and  hence  did  not  notice  these  things. 
Hdd  that  it  could  not  be  said,  as  matter  of  law,  that  he  was  guilty* 
of  contributory  negligence,  but  that  it  was  a  question  for  the  jury. 

2.  Evidenoe:  credibility  of  witness:  contradictory  state- 
ments: QUESTION  FOR  JURY.  The  fact  that  plaintiff 's  testimony 
on  a  material  point  differed  from  his  testimony  given  on  a  former 
trial  went  only  to  his  credibility,  and  it  was  for  the  jury  to  say, 
after  hearing  his  explanation  of  the  contradiction,  whether  his  last 
testimony  was  worthy  of  belief. 

8.  Bailroads :  couPLtNa  cabs  :  dangerous  rate  of  speed  :  evi- 
dence :  question  for  jury.  In  an  action  by  a  brakeman  for  an 
injury  received  while  coupling  cars,  the  question  whether  the  rate 
of  speed  of  the  cars  was  dangerous  is  in  the  nature  of  a  conclusion 
to  be  drawn  from  the  facts  proven,  and  such  others  as  are  in  the 
common  knowledge  of  all  men,  and  it  is  the  duty  of  the  jury  to 
draw  that  conplusion ;  and  while  the  opinions  of  witnesses  who  are 
qualified  by  their  experience  to  Express  an  opinion  on  the  subject 
are  competent  evidence,  they  are  not  conclusive  upon  the  jury,  and 
a  finding  by  the  jury  not  in  harmony  with  such  opinions  cannot  be 
set  aside  by  this  court  as  being  without  warrant  in  the  evidence. 

4.  Personal  Injury  :  measure  of  damages.  A « brakeman,  nine- 
teen years  of  age,  and  qualified  only  for  the  work  of  a  laborer,  but 
who  was  a  strong  and  active  man»  was  injured  by  defendant's 
negligence  so  that  he  suffered  excruciating  pain  for  a  long  time, 
and  tiie  joints  of  his  ankle  and  foot  were  stiffened,  making  him  a 
cripple  for  life.  Hdd  that  this  court  could  not  disturb  a  verdict  of 
eight  thousand  dollars  as  being  excessive. 
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Appeal  from  Cherokee  District  Court. — Hon.  Scott  M. 

Ladd,  Judge. 

Filed,  September  7,  1888. 

Action  for  the  recovery  of  damages  for  a  personal 
injury  sustained  by  plaintiff  while  in  defendant's  employ 
as  a  brakeman  on  one  of  its  trains.  The  injury  is  alleged 
to  have  been  caused  by  the  negligence  of  defendant  and 
its  employes  in  the  management  of  the  train.  There 
was  a  verdict  and  judgment  for  plaintiff  and  defendant 
appeals. 

Jot/j   Wright  eft  Hudson  and  John  R.  Hawley^  for 
appellant. 

E.  C.  HerricJc  and  E.  F.  Oray^  for  appellee. 

Reed,  J. — ^This  cause  has  twice  been  in  this  court 

before  the  present  appeal.     See  66  Iowa,  52,  and  70  Iowa, 

233.    The  accident  occurred  while  plaintiff  was  making 

a  coupling.     A  number  of .  cars  were  moved  from  the 

main  track  to  a  side-track,  by  the  operation  known  ai^ 

"kicking  in."     Plaintiff,  who  was  the  only  brakeman 

on  the  train,  removed  the  pin  which  coupleji  the  cars  to 

the  engine,  and  gave  the  signal  to  the  engine  to  back, 

and,  when  the  cars  were  run  onto  the  side-track,  he  went 

on  top  of  one  of  them,  and  proceeded  to  the  rear  end  of 

the  last  car,  where  he  descended  to  the  ground,  and  ran 

to  a  standing  car,  for  the  purpose  of   coupling  it  to  the 

others.     He  succeeded  in  making  the  coupling,  but  was 

straek  by  the  moving  cars  and  thrown  to  the  ground, 

and  the  trucks  passed  over  one  of  his  feet,  inflicting  a 

serious  and  permanent  injury.     His  claim  is  that  he  made 

the  coupling  in  obedience  to  a  direction  of  the  conductor, 

who  was  his  superior,  and  whose  orders  he  was  required 

to  obey ;  that  it  was  the  custom  in  the  performance  of 

such  work  for  the  conductor,  when  there  was  but  one 

brakeman  on  the  train,  to  go  upon  the  moving  cars,  and 

by  applying  the  brakes  reduce  their  speed  so  that  the 
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coupling  could  be  made  with  safety ;  and  that  when  the 
conductor  gave  him  the  order  to  make  the  coupling  in 
question  he  indicated  by  his  actions  that  he  would 
follow  him  onto  the  cars  for  that  purpose,  but  that  he 
neglected  to  do  so,  and  that  the  injury  was  in  conse- 
quence of  that  neglect.  He  also  claims  that  when  he 
started  to  make  the  coupling  he  believed  that  the  con- 
ductor would  perform  that  duty,  and  that,  when  he  went 
between  the  cars,  he  did  not  know  that  it  had  not  been 
performed,  or  that  the  speed  of  the  cars  had  not  been 
reduced. 

I.  It  was  insisted  in  the  argument  that  the  evidence 
shows  conclusively  that  the  plaintiff  was  guilty  of  such 
1.  RAILROADS :  negligence  contributing  to  the  injury  as 
tajurSJ"^'^ '  defeats  all  right  of  recovery.  Plaintiff  tes- 
SSiribnto^  tified  that  when  he  went  upon  the  cars  they 
jSStfS  top  were  moving  at  a  rate  of  from  four  to  five 
^^^'  miles  per  hour,  and  the  jury  found  specially 

that  they  were  moving  at  four  and  one-half  miles.  He 
also  testified  that  when  he  reached  the  top  of  the  car, 
and  got  upon  his  feet,  the  conductor  was  by  the  side  of 
the  car,  with  his  hand  on  the  ladder,  and  was  apparently 
about  to  follow  him,  and  that  it  had  been  the  uniform 
custom  during  the  time  he  had  worked  upon  that  train, 
which  was  ten  days,  for  the  conductor  to  go  upon  the 
cars  under  like  circumstances,  and  apply  the  brakes. 
Also  that  he  did  not  notice  when  he  descended  from  the 
cars  that  the  conductor  had  not  gone  upon  them ;  and 
that  from  the  time  he  reached  the  ground  until  he  was 
struck  and  thrown  down,  his  attention  was  given  to  the 
matter  of  the  coupling ;  and  that  he  did  not  notice  that 
the  speed  of  the  cars  had  not  been  reduced.  If  these 
are  the  facts  of  the  occurrence,  it  cannot  be  said,  as 
matter  of  law,  that  plaintiff  was  guilty  of  contributory 
negligence ;  but  the  question  whether  he  was  so  guilty  is 
in  the  nature  of  an  ultimate  conclusion  to  be  determined 
from  the  facts,  and  it  was  the  province  of  the  jury  to 
determine  it.  It  is  true  that  by  a  glance  to  the  rear 
when  he  was  about  to  descend  from  the  cars  he  could 
have  seen  that  the  conductor  had  not  gone  on  top  of 
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them,  and  that,   if  he  had   noticed  the  cars  as  they 
approached  him,  he  might  have  seen  that  their  speed  had 
not  been  rednced  ;  but  if  it  was  the  duty  of  the  con- 
dactorto  go  npon  the  cars  and  apply  the  brakes,  and  he 
had  been  led  by  his  conduct  to  believe  that  he  was  about 
to  perform  that  duty,  he  was  not  necessarily  negligent 
because  he  proceeded  to  do  the  work  assigned  to  him, 
without  first  ascertaining  whether  he  had  performed  it. 
Beems  v.  Chicago^  H.  I.  &  P.  Ry.  Co.,  68  Iowa,  160.  The 
facts  as  testified  by  plaintiff  do  not  bring  the  case  within 
Nichols  V.   (Thicagoj  JR.  L  &  P.  By.  Co.^  69  Iowa,  166. 
In  that  case  the  evidence  of  the  plaintiff  showed  without 
any  doubt  that  he  knew  when  he  went  between  the  cars 
that  his  signal  to  reduce  the  speed  had  not  been  under- 
stood,  or     was   being    disregarded.     And   the    court 
instructed  the  jury  that,  if  he  knew  that  fact,  or  by  the 
exercise  of  reasonable  diligence  might  have  known  it, 
^  he  could  not  recover.    While  we  approved  that  instruc- 
tion, we  held  that  the  verdict  could  only  have  been 
arrived  at  by  totally  disregarding  it.     But  there  was  no 
cJaiiD,  as  there  is  in  this  case,  that  plaintiff  had  been  led 
to  relax  that  diligence  in  the  matter  which  otherwise 
would  have  been  required  of  him  by  the  conduct  of  the 
co-employe  whose  duty  it  was  to  slacken  the  speed  of 
the  cars. 

II.     But  it  was  insisted  that  plaintiff's  testimony  to 
the  effect  that  he  did  not  know  when  he  went  between 

the   cars   that   the    speed   had  not    been 
■  ^ftiHty'  of  reduced  ought  not  to  be   accepted  as    true, 

witness  *  oon- 

twdjotoiy  ^  for  the  reason  that,  when  testifying  on  the 
5g««oa  tof  former  trials,  he  admitted  that  he  did  know 
that  fact.  Portions  of  his  testimony  on 
tke  former  trials  were  read  to  the  jury  on  this  trial,  and 
it  must  be  admitted  that  it  shows  that  he  stated,  on  the 
firat  trial  at  least,  that  he  knew  when  he  went  between 
the  cars  that  the  speed  had  not  been  reduced.  But  he 
claimed  and  testified  that  when  he  gave  that  testimony 
he  was  still  suffering  from  the  effect  of  his  injury,  and 
that  he  did  not  understand,  when  he  gave  that  answer, 
that  the  question  referred  to  that   particular  time,   but 
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understood  that  it  referred  to  the  time  when  he  alighted 
from  the  cars.  In  any  event,  however,  the  fact  was 
one  affecting  his  credibility  as  a  witness,  and  was  for 
the  consideration  of  the  jury  ;  and  we  cannot  say,  in 
view  of  their  verdict,  that  his  present  statement  is  false. 
III.  There  was  no  direct  evidence  that  the  rate  of 
speed  at  which  the  cars  were  moving  was  dangerous, 
J  H^BoiDs:  ^l^l^^^gl^  plaintiflE  and  one  other  witness 
Sre^J  dSnger-  *®stified  that  the  speed  at  which  cars  were 
?^iff evi'  ordinarily  moved  when  a  coupling  to  a 
uoniwjS^.  standing  car  was  being  made  was  but  two 
miles  per  hour.  Defendant  introduced 
evidence,  however,  which  tended  to  prove  that  couplings 
could  safely  be  made  when  the  cars  were  moving  at  a 
much  higher  rate  of  speed  than  were  those  in  question  at 
the  time  of  the  injury,  and  that  it  was  customary  to 
make  couplings  under  those  circumstances.  And  it  was 
contended  that  the  finding  of  the  jury  that  the  conductor 
was  guilty  of  negligence  in  failing  to  apply  the  brakes 
and  lessen  the  speed  is  against  the  evidence.  The  man- 
ner in  which  couplings  are  made  was  described  to  the 
jury  by  the  witness.  The  weight  of  the  cars  was  also 
proven.  Now,  the  question  whether  the  rate  of  speed 
was  dangerous  is  in  the  nature  of  a  conclusion  to  be 
drawn  from  the  facts  proven,  and  such  others  as  are  in 
the  common  knowledge  of  all  men,  and  it  was  the  duty 
of  the  jury  to  draw  that  conclusion.  The  opinions  of 
witnesses  who  were  qualified  by  their  experience  to 
express  an  opinion  on  the  subject  was  competent  evidence. 
The  jury,  however,  were  not  absolutely  bound  to  accept 
such  opinions,  or  to  be  governed  by  them  in  forming 
their  conclusion.  But  they  might  consider  the  facts  and 
circumstances  of  the  case,  and,  if  the  opinions  given 
appeared  to  them  to  be  unreasonable  or  inconsistent  with 
those  facts,  they  might  reject  them.  It  cannot  be 
said  as  matter  of  law  that  the  opinions  expressed  by 
defendant's  witnesses  are  correct ;  but  the  question  is  one 
of  fact,  and  we  could  not  disturb  the  verdict  on  this 
ground  without  usurping  the  province  of  the  jury,  and 
overturning  the  rule  which  has  long  prevailed  here,  that 
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we  will  not  disturb  the  finding  of  a  jary  on  a  question 
as  to  the  credit  which  ought  to  be  given  to  the 
testimony. 

IV.    The  judgment  is  for  eight  thpusand  dollars. 
Defendant  contended  that  the  amount  is  excessive.     As 
,  ,_       ,    stated    above,   the   Iniury  is  of  a    serious 
IrfH^SSff^^  nature,   and   is   permanent.    Plaintiff  was 
but  nineteen  years  old  at  the  time  of  the 
accident,   and  was  a  strong,  active  young  man.    The 
injury  caused  him  excruciating  pain  for  a   long   time. 
He  has  been  compelled  to  submit  to  a  surgical  operation, 
by  which  a  portion  of  the  ankle- bone   was    removed. 
The  joints  of  his  ankle  and  foot  are  stiffened,  and  he  is  a 
cripple  for  life.     He  was  a  laborer,  and  is  neither  quali- 
fied nor  fitted  for  other  pursuits.     His  ability  to  labor 
in  any  vocation  to  which  his  qualifications  adapt  him  is 
greatly  impaired*     We  cannot  say,  in    view   of  these 
facts,  that  the  amount  awarded  him  is  excessive. 

The  instructions  given  by  the  court  are  substantially 
the  same  as  those  given  upon  the  first  trial,  and  were 
approved  on  the  first  appeal,  and  they  fully  covered  all 
the  questions  in  the  case.  Those  asked  by  defendant, 
and  refused  by  the  court,  related  to  the  same  questions, 
and  no  prejudice  could  have  resulted  from  the  refusal  to 

give  them. 

Affirmed. 


Ensmingeb  v.  Ensminoeb  et  al. 

Beal  Estate:  bvidence  toassaHi  LEOAii  title.  Evidence  to  estab- 
lish that  a  deed  absolate  on  its  face  was  intended  to  be  a  mort- 
gage or  that  the  real  estate  described  therein  belongs  in  fact  to 
some  other  person  than  the  grantee,  must  be  clear,  satisfactory 
and  conclusive  (see  cases  cited  in  opinion),  and  the  evidence 
on  which  defendant's  title  in  this  case  is  assailed  is  not  of  that 
character. 

Appeal  from   Warren  District   Court — ^Hok.    J.   H. 

Hendebson,  Judge. 

Piled,  September  7, 1888. 
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Action  in  equity  to  determine  the  ownership  of 
real  estate.  There  was  a  judgment  for  defendants,  and 
plaintiff  appeals. 

H.  McNeil^  for  appellant. 

Read  &  Ready  tor  appellees. 

Se;ever8,  C.  J.  — The  proper  title  of  record  to  the 
real  estate  in  controversy  is  in  the  heirs  of  H.  C. 
Ensminger,  deceased.  The  plaintiff  claims  that  the 
property  in  fact  belongs  to  him,  and  he  has  introduced 
evidence  tending  to  establish  such  fact  as  he  claims. 
The  settled  rule  is  that  evidence  to  establish  that  a  deed 
absolute  on  its  face  was  intended  to  be  a  mortgage,  or 
that  the  real  estate  described  therein  belongs  in  fact  to 
some  other  person  than  the  grantee,  must  be  clear,  sat- 
isfactory and  conclusive,  and  not  made  up  of  loose  and 
random  statements.  Oorbit  t?.  Smithy  7  Iowa,  60 ;  Kihby 
^>.  Ear  shy  61  Iowa,  196 ;  Knight  t).  McOordy  63  Iowa, 
429 ;  Monroe  v.  Graves,  23  Iowa,  597 ;  Nelson  v. 
Wor rally  20  Iowa,  469.  Having  this  rule  in  view,  we 
have  each  separately  read  the  evidence,  and  separately 
reached  the  conclusion  that  the  plaintiff  has  failed  to 
establish  the  proposition  upon  which  his  right  to  recover 
depends.  We  do  not  deem  it  necessary  to  set  out  the 
evidence,  or  comment  upon  it,  deeming  it  sufficient  to 
say  that  the  evidence  is  conflicting,  and  much  of  it 
introduced  by  the  plaintiff  consists  of  conversations  and 
declarations  made  by  the  deceased  of  a  random  and 
unsatisfactory  character.  Appellant  has  filed  a  motion 
to  strike  an  amended  abstract,  because  it  was  not  filed 
within  the  time  required  by  the  rules  of  this  court. 
Under  the  showing  made  by  the  appellant  this  motion 
must  be  overruled,  and  the  judgment  of  the  district 
court 

Affibmed. 
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Newton  v.  Ritchie. 

t  InstmotioiiB:  bot  wabrantbd  by  pleadings:  bbbor withoxtt 
PREJUDICE.  Plaintiff  sought  to  recover  upon  a  state  of  facts 
alleged  in  his  petition.  One  of  his  witnesses,  however,  testified  to 
another  state  of  facts,  and  the  court  erroneously .  instructed  the 
jury  as  if  both  states  of  fact  were  in  issue ;  but  the  instructions 
were  snch  that  the  verdict  for  defendant  necessarily  implied  a 
finding  against  plaintiff  on  both  states  of  fact.  HM  that  the 
error  was  without  prejudice,  and  no  gromnd  for  reversaL 

2.  B^al-Efltate  Broker:  AcrnoN  for  oommission:  evidence,  in 
an  action  by  a  real-estate  broker  for  his  commission  for  procuring  a 
purchaser  for  defendant's  farm,  evidence  that  the  sale  of  the  farm 
was  brought  about  by  the  efforts  of  another  agent  was  both  compe- 
tent and  nouiterial  on  defendant's  behalf. 

Appeal  from  Madison   District   Court- -B.ON.  O.  B. 

Aybes,  Judge. 

Filed,  September  7,  1888. 

Pl^intotp  is  a  real-estate  broker.  He  brought  this 
action  to  recover  a  commission  for  services  which  he 
alleges  he  performed  for  defendant  in  procuring  a  pur- 
chaser for  a  farm.  There  was  a  verdict  and  judgment 
for  defendant.    Plaintiff  appeals. 

Rvhy  d  Wilkvriy  for  appellant. 

DabTiey  A  OuiTter,  for  appellee. 

Bebd,  J. — ^I.  Plaintiff 's  claim,  as  made  in  the  peti- 
tion,   is    that   defendant  employed   him  to  procure  a 

, , purchaser  for  his  farm,   and  that  in  pursu- 

lotwanroted  ance  of.such  employment  he  solicited  one 

«jw  j**oat   Thomas  Simpson  to  enter  into  a  negotiation 

with  defendant,  which  resulted  in  a  sale  of 

the  farm  to  him.    On  the  trial  he  testified  to  an  em  ploy - 

menty    substantially  as  alleged.    But   another  witness 
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introduced  by  him,  one  Ellis,  who  claimed  to  have  been 
present  at  one  time  when  the  matter  was  under  discus- 
sion by  the  parties,  testified  in  effect  that  plaintiff's 
undertaking  at  that  time  was  to  effect  a  sale  or  exchange 
of  the  property.  There  was  a  substantial  conflict,  how- 
ever, in  the  testimony  as  to  whether  there  was  any  agree- 
ment whatever  between  the  parties  on  the  subject.  At 
the  request  of  plaintiff's  attorneys,  the  court  gave  a 
number  of  instructions  to  the  jury  prepared  by  them, 
in  which  they  were  directed  that  he  would  be  entitled  to 
recover  if  he  had  proven  the  employment  as  alleged  in 
the  petition,  and  that  he  had  rendered  the  service  con- 
templated by  the  parties  when  they  entered  into  the 
agreement.  On  its  own  motion,  however,  the  court 
instructed,  in  effect,  that  plaintiff  would  be  entitled  to 
recover  if  the  evidence  showed  that  he  was  employed 
to  effect  a  sale  or  exchange  of  the  property,  and  that 
the  sale  to  Simpson  was  accomplished  through  his 
efforts.  It  also  gave  the  following  instruction :  **  4.  If, 
on  the  other  hand,  you  find  that  defendant  did  not 
make  any  arrangement  with  the  plaintiff,  and  did  not 
place  the  land  in  controversy  in  plaintiff's  hands  for 
such  sale  or  exchange,  then  you  will  find  for  the  defend- 
ant, even  if  you  find  the  plaintiff  had  something  to  do 
with  the  trade.     *    *    *" 

It  was  insisted  by  counsel  that  the  judgment  ought 
to  be  reversed,  because  (1)  plaintiff  did  not  claim 
upon  any  contract  of  employment  for  the  sale  or 
exchange  of  the  property,  and  there  was  no  issue  under 
which  that  question  arose ;  and  (2)  the  instructions 
given  by  the  court  on  its  own  motion  are  in  conflict  with 
those  given  on  plaintiff's  request.  It  must  be  admitted 
that  the  instructions  submitted  one  question  which  does 
not  arise  under  the  pleadings,  and  that  the  usual  effect 
of  such  practice  will  be  to  confuse  and  mislead  the  jury. 
Still,  if  it  is  clear  that  the  jury  have  determined  the 
very  question  upon  which,  under  the  pleadings,  the 
rights  of  the  parties  depend,  we  will  not  reverse  because 
of  such  error.  The  court,  by  the  instructions  given  on 
plaintiff's   motion,    and   by   those   given   at   its  own 
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instance,  preceding  that  set  oat  above,  had  submitted 
both  questions  to  the  jury,  and  had  told  them  that 
plaintiff  would  be  entitled  to  recover  if  the  evidence 
established  an  employment,  either  such  as  was  alleged  in 
the  petition,  or  such  as  Ellis  had  testified  to«  and  the  ren- 
dition of  the  services  thereunder.  The  fourth  instruction 
is  but  the  statement  of  the  converse  of  that.  Under  it 
the  verdict  could  be  for  defendant  only  in  case  neither 
state  of  facts  was  proven.  The  verdict  then  necessarily 
implies  a  finding  against  plaintiff,  both  as  to  the  contract 
alleged  in  the  petition  and  as  to  that  testified  to  by 
ElUs. 

IL     The  evidence  withput  conflict  shows  that  defend- 
ant traded  the  farm  to  Simpson,  and  that  the  trade  was 

made  after  the  time  when  plaintiff  claims 
*£SSr?affiLn  he  was  employed  to   procure  a  purchaser. 
^£n?e^     Against  plaintiff 's  objection,  defendant  was 
^*°^  I)ermitted  to  introduce  testimony  tending  to 

prove  that  the  trade  was  brought  about  by  the  efforts 
of  another  agent.  The  ruling  of  the  court  admitting 
that  testimony  is  assigned  as  error.  Under  the  issue, 
the  burden  was  on  plaintiff  to  prove  that  he  procured 
Simpson  to  enter  into  the  negotiation.  The  evidence 
objected  to  tended  to  prove  that  he  was  induced  to  enter 
into  it,  not  by  plaintiff,  but  by  the  other  agent.  The 
evidence  was  clearly  both  competent  and  material. 

Affirmed. 


Hamiel  et  al.  v.  Donnelly  et  al. 

GFuardian :  salb  op  wabd's  land  :  validity  :  neglbct  to  filb 
ADDITIONAL  BOND.  The  Sale  of  an  infant's  land  by  his  guardian 
npon  the  order  of  court,  without  filing  an  additional  bond  as 
required  by  the  order  and  by  section  2261  of  the  Code,  ought  not  to 
be  approved  by  the  court ;  but  where  the  sale  and  deed  have  been 
erroneously  approved,  they  cannot  be  successfully  attacked  in  a 
collateral  proceeding.    (Ck)mpare  Bunce  v,  Bunce,  59  Iowa,  638). 
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Hamiel  v.  Donnelly. 

» 

2.    :    :  :  petition  not  sworn  to:    dsfbcitve 

NOTICE  :  bond  approved  bt  CLERK.  Nor  Can  euch  sale  be  eollat- 
erally  attacked,  after  approval  by  the  court,  on  the  ground  that  the 
guardian's  bond  was  approved  by  the  clerk  in  vacation,  and  not  by 
the  court ;  nor  upon  the  ground  that  the  petition  for  the  sale  was 
not  verified  ^  nor  upon  the  ground  that  the  notice  was  served  upon 
the  ward  three  days  before  the  guardian's  appointment  was  con- 
summated ;  these  being  but  IrregularitleB  not;  defeating  the  juris- 
diction of  the  court  (Compare  Sluiwhan  v.  Loffer^  24  Iowa» 
228 ;  Bunee  v,  Bunce,  69  Iowa,  588). 

Appeal  from  Lyon  District  Court— B,on.  Geoegb  W. 

Wakbfibld,  Judge. 

Filed,  Sbptbmpbe  7,  1888. 

In  August,  1877,  J.  L.  Hamiel  was  appointed  guar- 
dian of  the  plaintiffs,  who  were  his  minor  sons.  The 
plaintiffs  held  the  title  to  certain  wild  and  unproductive 
land  in  Lyon  county.  The  said  guardian  made  an  appli- 
cation to  the  circuit  court  of  Cedar  county  for  an  order 
to  sell  said  real  estate.  The  order  was  granted,  and  the 
sale  was  made  to  one  W.  C.  Long,  and  the  sale  and 
deed  were  approved  by  the  court.  Long  conveyed  to 
other  parties,  and  the  defendants  hereto  now  hold  the 
land  in  parcels,  either  as  grantees  from  Long  or  as 
remote  grantees  under  him.  This  action  was  brought  to 
set  aside  the  guardian's  sale  and  deed,  and  to  recover  the 
land,  upon  the  alleged  ground  that  by  reason  of  certain 
defects  in  the  proceedings  no  title  was  conveyed  by  the 
guardian's  deed.  There  was  a  decree  in  the  court  below 
for  the  defendants,  and  plaintiffs  appeal. 

W.  O.  W.  Oeiger^  for  appellants. 

Wolf  <fc  Landt  and  E.  C.  Boachy  for  appellees. 

RoTHROOK,  J. — After  the  land  was  sold  at  guar- 
dian's sale,  and  the  deed  made  and  approved  by  the 
court,  the  plaintiffs'  guardian  died  insolvent  It  appears 
that  the  guardian  originally  purchased  the  land  from 
one  Elliot,  and  caused  the  conveyance  thereof  to  be  made 
to  the  plaintiffs,  who  were  his  minor  sons,  and  who  lived 
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with  Mm  to  the  time  of  his  death.  It  further  ap2)ears 
that  the  consideration  received  from  Long  for  the  pur- 
chase at  guardian's  sale  was  not  money,  but  a  farm 
of  one  hundred  and  sixty  acres  in  Cedar  county,  and 
that  the  conveyance  of  the  land  in  controversy  to  the 
plaintiffs  was  a  gift  to  them,  xlt  will  be  observed  that 
this  is  a  collateral  attack  made  upon  the  order  of  sale, 
and  the  sale  and  deed  made  pursuant  thereto.  JBunce 
tj.  Bunee^  59  Iowa,  533.' 

I.    The  first  point  made   by   counsel  for-  appel- 
lants   is    that    the    sale    and    deed    were    and    are 
1.  QnucDua-      absolutely  void,  because  the  guaxdian  did 
Sd^'^SiMty:  ^^^  S^^®  *^®  additional  bond  required  by 
Jl^^  &  the  order  of  the  court  and  by  section  2261 
**^-  of  the  Code.     It  is  sufficient  to  say  of  this 

objection  that  in  Bunce  r>.  Buncej  svpra,  this  court 
determined  that  the  failure  to  give  a  sale-bond  was  not 
such  a  defect  in  the  proceedings  as  to  authorize  a  coUat- 
81*31  attack  upon  the  title.  It  is  said  in  that  case  that 
^*  in  the  absence  of  a  sale-bond  it  would  doubtless  be 
error  to  approve  the  sale ;  but  where  the  jurisdiction 
attached,  and  the  sale  has  been  approved,  it  cannot,  we 
think,  be  successfully  attacked  in  a  collateral  proceeding 
by  alleging  the  want  of  a  sale-bond."  We  discover  no 
good  reason  for  disturbing  the  rule  above  announced. 

n.     It  is  further  claimed  that  the  proceedings  were 
Toid  because  the  petition  for  the  order  to  sell  was  not 

i^wom  to,  and  the  notice  of  the  application 
'  ~:  ^tion   for  the  sale  was  served  on  the  plaintiffs  on 
dS(^?ii^**  the  fourteenth  day  of  August,  1887,  and  the 
i^ed  by  *^  guardian  was  not  appointed  until  three  days 
afterwards.    No  objection  is  made  to  the 
fonn  of  the  notice,   nor  to  the  manner  of  service.    It 
does  not  appear  when  the  application  for  the  appoint- 
ment of  the  guardian  was  made.    The  circuit  court,  with 
the  whole  record  before  it,  determined  that  due  and  legal 
service  of  the  pending  of  the  application  had  been  made 
upon  the  said  jninors.    It  was  therefore  not  a  case  of 
non-notice,  but  the  same  was  probably  served  before  it 
should  have  been.    Under  these  circumstances,  it  is  well 
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Stuart^  V.  Trotter  Bros. 

settled  in  this  state  that  the  judgment  or  proceeding  is 
not  void  for  want  of  jurisdiction  of  the  person.  8haw- 
Tian  V.  LoffeVj  24  Iowa,  228 ;  Bunce  v.  Bunce^  supra^ 
and  cases  there  cited.  In  regard  to  the  omission  to 
verify  the  petition,  it  is  scarcely  necessary  to  say 
that  the  defect  is  in  no  sense  jurisdictional,  and  the 
same  may  be  said  of  the  objection  that  the  bond  given 
by  the  guardian  was  approved  by  the  clerk  of  the 
court  in  vacation,  and  not  by  the  court.  We  think  the 
decree  of  the  district  court  is  correbt,  and  it  is 

Affibmed. 


Stfart  v.  Trotteb  Bbos.  et  al. 

1.  Execution :  levy  :  dbuvsrt  bond  :  beplbvin  by  psfendamt  : 

JT7DGMENT  FOR  8HEB1FF  :  DAMAGES  ON  BOND.     A  sheriff  levied   an 

execution  in  favor  of  plaintiff  on  certain  property  of  defendants, 
but  they  gave  a  bond  for  the  delivery  of  the  property.  After- 
wards they  brought  actions  against  the  sheriff  for  the  title  of  the 
property,  but  were  defeated,  and  the  sheriff  recovered  judgment 
for  the  value  of  the  property,  which  judgment  was  paid,  and  the 
money  paid  to  plaintiff ;  but  it  was  not  sufficient  to  satisfy  plaintiff  *a 
judgment.  In  an  action  by  plaintiff  on  the  delivery  bond,  lidd 
that  he  was  entitled  to  recover  only  nominal  damages. 

2.  Appeal :  beversal  fob  noional  damages.  This  court  wiU  not 
reverse  and  remand  a  cause  for  the  mere  error  of  refusing  to  give 
the  appellant  judgment  for  nominal  damages. 

Appeal  from  OviJirie  District  Court— Hon.  A.   W. 

Wilkinson,  Judge. 

Action  at  law ;  trial  to  the  court ;  finding  of  facts^ 
and  judgment  for  the  defendants.    The  plaintiff  appeals. 

Charles  S.  Fogg^  for  appellant. 

Applegale  &  Brown^  for  appellees. 

Seevers,  C.   J. — There  was  placed  in  the  hands  of 
the  sheriff  an  execution  in  favor  of  the  plaintiff,  and 
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L  tocDTioH  •     against  the  defendants  Trotter  Bros.    By  vir- . 
jm:  delivery  tue  thereof  the  sheriflf  levied  upon  certain 

ooBd:  repievui  * 

Sd^St  for  ■  P®^"3^°^  property,  and  thereupon  the  def  end- 
SS^Jn  bSad.  ^^*®  executed  to  him  an  obligation  or  bond 
by  the  terms  of  which  the  defendants  agreed 
to  deliver  to  him  certain  specified  property,  which  had 
been  levied  upon  on  the  twenty-fourth  day  of  September, 
1886.    This  they  failed  to  do,  and  the  plaintiff  seeks  to 
recover  in  this  action  such  damages  as  he  has  sustained. 
The  validity  of  this  bond  is  not  questioned  by  counsel. 
After  the  execution  of  the  bond,  and  prior  to  the  day 
of  delivery,  actions  were  commenced  against  the  sheriff 
to  recover  possession  of  the  property  the  defendants  had 
agreed  to  deliver  to  him.    The  sheriff  appeared  in  said 
actions,  and  successfully  defended  the  same,  and  he 
became  entitled  to  judgments  for  the  return  of  the  prop- 
erty, or  the  value  thereof  at  his  election.     He  elected  to 
take  the  latter,  and  such  judgments  have  been  collected 
and  the  money  paid  to  the  plaintiff,  but  the  same  failed 
to  satisfy  his  judgments  against  Trotter  Bros/  Such 
being  the  material  facts,  ap{)ellant  insists  that  the  court 
erred  in  rendering  judgment  for  the  defendants,  for  the 
reason  that  there  has  been  a  breach  of  the  conditions  of 
the  bond,  and  therefore  the  plaintiff  is  entitled  to  recover ; 
and  it  will  be  conceded  that  the  claimed  proposition  is 
correct ;  that  is,  because  there  has  been  a  technical  breach^ 
he  is  entitled  to  recover  nominal  damages.    But  that 
certainly  is  the  extent  of  the  recovery.    The  bond  was 
given  to  the  sheriff.    He  defended  the  actions  brought 
to  recover  the  property,  and  elected  to  take  judgments 
for  the  value  thereof.    The  plaintiff  is  bound  by   what 
the  sheriff  did.    His  recovery  cannot  exceed  the  sheriff 's 
if  he  had  brought  this  action.     Suppose  the  sheriff  had 
elected  to  take  the  property,  instead  of  a  money  judg- 
njent,  could  he  have  recovered  as  damages  on  the  bond 
the  value  of  the  property  1    Clearly  not.    In  an  action 
«i  the  bond  lie  probably  would  be  entitled  to  such  dam- 
ages as  he  had  sustained,  but  this  right  would  be  meas- 
ured by  the  value  of  the  property.    Upon  the  record 
Vol.  76—7 
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Peck  &  Buss  T.  Bonebright. 


2.  Appeal  : 


_^ before  us  the  plaintiff  cannot  recover  more 

SSSiSS  'dim.  than  nominal  damages  ;  and  for  such  error, 
^^-  conceding  it  to  be  one,  we  will  not  reverse 

the  judgment  and  grant  a  new  trial,  unless  it  is  neces- 
sary to  do  so  to  establish  a  permanent  right.  Watson 
V. ,  Van  Metei\  43  Iowa,  76. 

Affirmed. 


im  949  Peck  &  Buss  v.  Bonebright. 

1.  Beplevin :  of  propertt  sold  but  not  paid  for  :  verdict  and 
JUDGMENT.  Plaintiffs  sold  to  defendant,  on  trial  as  they  alleged, 
certain  property,  taking  his  notes  for  three  hundred  doUars,  the 
purchase  price,  but  no  part  thereof  was  paid.  In  an  action  to 
replevy  the  property,  there  was  a  general  verdict  for  defendant 
Hdd  that  it  was  properly  set  aside,  because  it  did  not  determine 
the  value  of  defendant's  interest  in  the  property,  and  no  just  judg* 
ment  could  be  rendered  thereon. 

2.   :  OF  PROPERTY  SOLD  ON  TRIAL  AND  NOT  PAID  FOR  :  DEMAND. 

One  who  sells  property  on  trial,  taking  promissory  notes  for  the 
purchase  price,  with  the  understanding  that  there  is  to  be  no  com- 
pleted  sale  until  payment  is  made,  may,  upon  a  failure  to  pay  the 
notes,  maintain  replevin  for  the  property  without  a  previous 
demand. 

Appeal  from  Hamilton  District  Court, — Hon.  John  L. 

Stevens,  Judge. 

Filed,  September  7,  1888. 

This  is  an  action  of  replevin  to  recover  a  well-auger 
and  a  horse-power.  The  plaintiffs  claimed  to  be  the 
absolute  owners  of  the  property.  The  defendant,  by 
his  answer,  claimed  to  be  the  owner  by  purchase  from 
the  plaintiffs.  There  was  a  trial  by  jury,  which  resulted 
in  a  verdict  for  the  defendant.  A  motion  for  a  new 
trial  was  sustained.  From  the  order  granting  a  new 
trial  the  defendant  appeals. 

Chase  &  Chase^  for  appellant. 

Martin  &  Wambachj  for  appellees. 
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Peck  A  Buss  v.  Bonebright. 

SoTHBOOK,  J. — It  appears  from  the  evidence  in  the 
ca£e  that  the  plaintiffs  are  mannf actnrers  of  well-angers, 
at  Stonn  Lake.     On  the  twenty-seventh  of  Angust,  1884, 
ttiey  agreed  to  sell  the  defendant  an  anger  for  three 
hnndred  and  eighty  dollars.    He  was  to  pay  lif  ty  dol- 
lars in  cash,  and  to  give  his  promissory  notes  for  the 
balance  of  the  purchase  money.    The  fifty-dollar  cash 
payment  was  not  paid,  but  a  note  was  taken  therefor, 
doe  in  ten  days.    The  anger  was  shipped  to  defendant 
at  Webster  City.    He  never  at  any  time  paid  any  of  the 
pnrchase  price  of  the  property.    The  notes  were,  by 
agreement  of  the  parties,  deposited  with  one  Eastman, 
the  cashier  of  a  bank  at  Webster  City.    An  arrangement 
was  made  with  one  Smith  by  which  he  was  to  pay  the 
notes  for  the  defendant,  bnt  no  payment  was  made. 
The  plaintiffs  claim  that  the  anger  was  taken  by  the 
defendant  on  trial,  and  that  no  sale  was  to  be  concluded 
until  the  cash  payment  should  be  made.    This  ac  tion  was 
commenced  in  about  a  month  after  the  auger  was  shipped 
to  the  defendant    The  property  was  seized  upon  the 
writ  of  replevin,  and  delivered  to  the  plaintiffs,  and  they 
afterwards  sold  it  to  other  parties.    The  jury  found 
generally  for  the  defendant. 

One  ground  upon  which  a  new  trial  was  granted  was 
that  the  court  could  not,  on  the  verdict  as  returned, 
assess  the  Talue  of  defendant's  interest  in  the  property. 
We  think  the  motion  was  properly  sustained  on  this 
groond.  If  the  court  had  entered  judgment  upon  the 
verdict  it  must  have  been  for  the  full  value  of  «the  pro- 
perty, which  was  admitted  to  be  three  hundred  dollars. 
This  would  have  been  a  most  unjust  judgment.  It 
wonld  have  compelled  the  plaintiffs  to  pay  the  defend- 
ant three  hundred  dollars,  and  then  to  take  up  the 
notes  from  the  bank,  and  attempt  to  collect  them  of  the 
defendant.  If  these,  notes  had  been  collectible,  there 
wonld  in  all  probability  have  been  no  litigation  growing 
OQtof  the  sale. 

Another  ground  upon  which  the  court  sustained  the 
tQotion  was  for  error  in  giving  the  fourth  paragraph  of 
the  charge  to  the  jury.    This  part  of  the  charge  was 
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Gray  v.  The  Chicago,  M.  &  St.  P.  Rj.  Co. 

based  upon  the  plaintiffs^  theory  that  the  anger  was 
taken  npon  trial,  and  that  there  was  to  be  no  completed 
sale  nntil  the  money  was  paid  by  Smith.  The  conrt 
directed  the  jnry  that,  if  the  money  was  not  paid,  and 
defendant  was  in  default,  it  was  nevertheless  the  duty  of 
the  plaintiffs  to  make  a  demand  before  bringing  suit. 
This  was  manifestly  erroneous. 

Affirmed. 
Robinson,  J.,    having  been  of  counsel,  took  no 
part  in  the  decision  of  this  case. 


Gray   v.    The  Chicago,    Milwaukee   &   St.   Paul 

Railway  Company. 

1.  Appeal:  pbacticb:  evidencb  WANrma.  Where  the  abstract  doe» 
not  purport  to  contain  aU  the  evidence,  and  appellee  InsiBts  that  a 
large  part  of  it  is  omitted,  this  court  cannot  consider  whether  the 
verdict  was  sustained  by  the  evidence. 

3.  : :  MISOONDUOT  OF  COUNSEL :  RSOORD.  This  oourt  can- 
not pass  on  the  effect  of  misconduct  of  counsel  below,  when  the 
only  reference  thereto  in  the  record  is  in  the  form  of  a  statement 
contained  in  the  motion  for  a  new  triaL  ( See  Bayhum  v.  Central 
Iowa  By.  Co.,  74  Iowa,  637). 

8.    : :  OBJECTION  not  raised  below.    This  court  will  not 

consider  objections  to  rulings  on  instructions   which   were  not 
raised  in  the  trial  court 

Appeal  from    Scott    District    Court.— Ron.  W.    F. 

Brannait,  Judge. 

Filed,  September  7, 1888. 

Action  to  recover  four  hundred  and  ninety-nine 
dollars  for  damages  alleged  to  have  been  sustained  by 
reason  of  negligence  on  the  part  of  defendant.  The  case 
was  tried  to  a  jury,  and  verdict  and  judgment  rendered 
in  favor  of  plaintiff  for  four  hundred  and  fifty  dollars. 
The  defendant  appeals. 
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Gray  v.  The  Chicago,  M.  &  St.  P.  Ry.  Co. 

OrarU  &  Orant  and  John  T.  FisJi^  for  appellant. 

Eeinz  <6  Hirschly  for  appellee. 

RoBJNSON,  J. — The  petition  alleges  that  on  the 
second  day  of  January,  1886,  the  plaintiff,  while  in  the 
employ  of  defendant,  without  fault  on  his  part,  and  in 
consequence  of  the  negligence  and  carelessness  of  an 
employe  of  defendant,  sustained  the  loss  of  the  first  * 
finger  of  his  right  hand.  The  answer  denies  liability, 
and  alleges  contributory  negligence  on  the  part  of 
plaintiff. 

I.  Appellant  claims  that  there  was  no  evidence 
that  any  one  in  its  employ  was  negligent,  nor  that  it  is 
in  any  manner  liable  for  the  injury  in  question,  but  that 
the  evidence  shows  that  plaintiff  was  guilty  of  contribu- 
tory negligence.  The  abstract  does  not  purport  to  con- 
tain all  the  evidence  given,  and  appellee  insists  that  a 
large  part  of  it  is  omitted.  Under  the  well-known  rules 
of  practice,  neither  of  these  claims  of  appellant  can  be 
determined  by  us. 

II.  Misconduct  of  an  attorney  for  appellee,  in  the 
closing  argument  to  the  jury,  is  alleged.  The  only  refer- 
ence to  such  misconduct  which  we  discover  in  the 
record  is  in  the  form  of  a  statement  contained  in  the 
motion  for  a  new  trial.  This  is  not  evidence  of  miscon- 
duct, and  must  be  disregarded.  Rayburn  v.  Central 
Iowa  By.  Co.^  74  Iowa,  637. 

in.  Complaint  is  made  that  the  court  failed  to 
instruct  the  jury  properly  as  to  the  issues  involved.  No 
exception  was  taken  to  the  charge,  nor  was  the  alleged 
error  referred  to  in  the  motion  for  a  new  trial.  The 
objection  seems  to  be  made  for  the  first  time  in  this 
courts  and  is  too  late. 

Affibhed. 
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Plano  Manupactukino  Co.  v.  Griffith. 

1.  Chattel  Mortgage :  insufficient  dbsobiftion  :  parol  bvidbncb 
TO  Am  :  ACTUAL  NOTICE.  A  chattel  mortgage  which  deacribes  the 
property  as  '*  one  six  1-2  foot  cut  Piano  harvester  and  binder/' 
without  more,  is  insufficient  to  charge  third  parties  with  notice  ; 
but  where  the  mortgagee,  as  in  this  case,  s^eks  to  recover  of  a 
constable  for  levying  upon  and  converting;  the  mortgaged  property, 
and  it  is  shown  that  the  execution  plaintiff  had  actual  notice  of  the 
mortgage  and  of  the  property  claimed  under  it,  held  that  parol 
evidence  might  be  introduced  to  identify  the  property,  and  that  the 
mortgage  itself  was  then  admissible  in  evidence.  (See  opinion  for 
cases  followed  and  distinguished). 


2,     : ^  :  LEVY  ON  PROFBRTT  :  DAHAGES  :  SVIDBNCB  OF  LEVY. 

In  an  action  by  a  mortgagee  of  chattels  against  a  constable  for 
levying  upon  and  converting  the  property,  where  the  court  has 
held  that  the  mortgage  is  void,  and  judgment  is  rendered  for 
defendant,  it  is  no  ground  for  the  affirmance  of  the  judgment  on 
appeal  that  plaintiff  failed  to  prove  the  levy  and  sale  of  the  prop- 
erty ;  for  to  have  done  so  would  have  been  of  no  avail. 

Appeal  from    WrigM   District    Court — Hon.  D.  D. 

MiBAOLBy  Jadge. 

Piled,  Septehbeb  7, 1888. 

The  defendant,  who  is  a  constable,  levied  an  execu- 
tion in  favor  of  Minor  &  Jones  and  against  one  Shaver, 
upon  a  harvester  and  binder.  Plaintiff  brought  this 
action  to  recover  the  value  of  the  machine  under  a 
chattel  mortgage  executed  by  Shaver  to  plaintiff.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
defendant    Plaintiff  appeals. 

Weler  &  Rogers  and  R.  H.  Whipple^  for  appellant. 

NagU  &  Birdsall^  for  appellee. 

RoTHRooK,  J. — I.  The  mortgage  upon  which  the 
plaintiff  relied  was  indefinite  in   it^   description.     It 
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L CHArnLmort.  described  the  mortgaged  property  as  "one 
SS'  ££^  ®^  ^-^  '^*  cut  Piano  harvester  and  binder.'* 
SSdMoeto     ^*  contained  no  other  words  of  description, 
i^actuai     That  this   description  was  insufficient   to 
charge  third  persons  with  constructive  notice 
of  the  mortgage  there  can  be  no  question.    See  Hayes 
p.  WilcoXy  61  Iowa,  732  ;  Rhviaael  v.  Stephens^  68  Iowa, 
827 ;  Ormsby  u.  Nolan^  69  Iowa,   130 ;  and  many  other 
cases  in  this  court.    In  all  these  cases  the  question  arose 
between  the  mortgagee  and  persons  who  acquired  rights 
from  the  mortgagor  as  purchasers,  or  attaching  or  execu- 
tion creditors,  and  it  was  held  that  the  mortgagee  could 
not  by  x)arol  evidence  add  to  the  mortgage  by  showing 
what  property  was  intended  to  be  included  therein.    It 
has    also    been    held   that  this    rule  excluding  parol 
evidence  has  no  application,  and  that  such  a  mor^ge 
is  not  void  for  indefiniteness,  as  against  the  mortgagor  or 
his  attaching  creditor  having  actual  notice  of  the  mort- 
gage and  of  the  property  claimed  under  it.    Clwpp  t?. 
Trimbridge^    74  Iowa,   660.    The  plaintiff  in  this  case 
introduced  parol  evidence  which  tended  to  show  that 
long  before  the  execution  was  levied  one  of  the  members 
of  the  firm  of  Minor  &  Jones  had  actual  notice  that 
promissory  notes  were  taken  of  Shaver  by  the  plaintiff 
for  the  harvester  and  binder,  and  that  he  had  given  the 
plaintiff  a  mortgage  on  the  same  to  secure  the  pajrment 
of  the  notes.      Other    evidence    was    introduced   by 
plaintiff,  which  tended  to  identify  the  machine  levied 
upon  by  the  defendant  as  the  same  one  sold  by  the 
plaintiff  to  Shaver.    Thereupon  the  plaintiff  offered  the 
mortgage  in  evidence.    The  defendant  objected  upon 
the  ground,  in  substance,  that  the  mortgage  was  void 
for  want  of  a  sufficient  description  of  the  property.    The 
objection    was    sustained.     Thereupon   the    defendant 
requested  the  court  to  instruct  the  jury  to  return  a 
verdict  in  his  favor,  which  was  done. 

L  Under  the  rule  announced  in  Glapp  v.  Trowbridge^ 
tuprOy  the  exclusion  of  the  mortgage  as  evidence  was 
erroneous.  The  cited  case  is  exactly  in  point.  See, 
also,  Ou/mmings  v.  Tovey^  39  Iowa,  196.    We  are  aware 
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that  mortgages  like  the  one  under  consideration  have 
been  said  to  be  void,  and  it  is  contended  by  counsel  for 
appellee  that,  if  void,  no  validity  can  be  imparted  to 
them  by  the  introduction  of  parol  evidence.  It  will  be 
observed  that  in  all  the  cases  relied  upon  by  appellee  the 
contest  was  not  between  the  mortgagee  and  mortgagor, 
or  one  having  actual  notice  of  the  mortgage.  In  the 
case  of  Barr  t).  Cannon^  69  Iowa,  20,  the  question  as  to 
.the  effect  of  actual  notice  of  a  defective  mortgage  was 
not  really  in  the  case,  and  it  is  apparent  that  what  is 
said  in  reference  thereto  in  the  opinion  was  in  the  way 
of  argument  only.  In  Ormshy  v.  Nolan,  supra^  the 
question  is  neither  determined  nor  discussed  in  the 
opinion. 

II.    It  is  claimed  by  the  appellee  that  the  judgment 
should  be  affirmed  because  the  record  does  not  show 

2 ^ ,       that  the  defendant  ever  levied  upon  or  sold 

levy'  on  prop-  the  harvester  and  binder.    This  cannot  avail 

erty:  dam- 

ap^s:  evidence  appellee.  It  would  haVe  been  a  work  of 
supererogation  for  appellant  to  introduce 
evidence  that  defendant  seized  and  sold  the  harvester 
after  it  was  determined  by  the  court  that  the  plaintiff's 
mortgage  was  void,  and  that  no  right  could  be  asserted 
thereunder.  For  the  error  in  excluding  the  mortgage 
from  the  consideration  of  the  jury,  and  directing  a 
verdict  for  the  defendant,  the  judgment  is 

Reversed. 
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1    Promissory    Notes:     givrn    fob    iNDEMmrr:    amount    of 
RBCOVERY :  FLEADiNO.    The  defendant  D.  and  another  entered  into 
two  written  contractB»  reciting  in  the  aggregate  a  consideration  of 
three  thousand  dollars,  for  the  delivery  to  plaintiff  of  seventj-flve 
Mexican  ponies.     They  at  the  same  time,  with  the  other  defendant 
as  surety,  executed  the  promissory  notes  sued  on  in  this  case,  for 
the  aggregate  sum  of  thuee  thousand  dollars,  in  which  it  was 
recited  that  they  were  given  as  collateral  security  for  the  perform- 
ance of  the  pony  contracts.    The  plaintiff  set  up  the  notes  and 
the  pony  contracts,  and  the  failure    to  perform  the  latter  and 
averred  that  he  had  ^tually  paid  three  thousand  dollars  on  the 
pony  contracts,  and  that  defendants  orally  agreed,  af t€(r  such  fail- 
ure, to  pay  the  three  thousand  dollars  named  in  the  notes.    The 
defendants  answered,  admitting  the  making  of  the  pony  contracts, 
and  that  the  same  had  not  been  performed,  and  that  the  notes  had 
not  been  i)aid,  bnt  denied  every  other  averment  of  the  petition. 
On  these  pleadings  the  court  sustained  a  motion  for  judgment  for 
the  full  amount  of  the  notes.    Held  that  this  was  error,  because 
the  notes  were  only  given  for  indemnity,  and  plaintiff  was  entitled 
to  recover  upon  them  only  the  damages  which  he  sustained  by  the 
failure  to  perform  the  .pony  contracts,  which  damage  was  not 
shown  by  the  pleadings,  since  the  averment  that  plaintiff  had  paid 
three  thousand  dollars  for  the  ponies  was  denied. 

2,     :  DEFBN8B  OF  MATERIAL  ALTERATION  :  JUDGMENT  ON  PLEAD- 

INQB.  It  was  error  to  render  judgment  upon  the  pleadings  in  an 
action  on  a  promissory  note  while  an  issue  that  the  note  had  been 
materially  idtered  by  the  insertion  of  the  place  of  payment  was 
undisposed  of  . 

Appeal  from  Marshall  District  Court — Hon.  John  L. 

Stevens,  Judge. 

Piled,  Septembee  7,  1888. 

This  action  is  based  upon  two  written  instruments 
signed  by  the  defendants,  and  by  which  the  plaintiff 
claims  the  defendants  are  liable  to  pay  to  the  plaintiff 
in  the  aggregate  the  sum  of  three  thousand  dollars.  The 
defendants  answered  the  petition,  and,  after  numerous 
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amendments  to  the  pleadings,  the  plaintiff,  being  of 
opinion  that  the  answers  were  not  a  defense,  but  rather 
a  confession  of  the  cause  of  action,  moved  the  conrt  for 
judgment  upon  the  pleadings  for  the  full  amount 
claimed.  The  court  sustained  the  motion,  whereui)on 
the  defendants  asked  leave  to  amend  their  answer, 
which  was  refused,  and  judgment  was  rendered  for  the 
plaintiff  for  the  full  amount    Defendants  appeal. 

Scott  &  Clvie  and  Brovm  &  Carney ^  for  appellants. 

Haines   &   Lyman   and    Caswell   <ft   Meeker^  for 
appellee, 

RoTHRocK,  J. — The  two  written  instruments  upon 
which  the  action  is  based  are  alike  so  far  as  their  binding 
1.  PBOXI880BT     obligation  is  involved,  and  one  of  them  is 
fbMndemnl!^:  iu  theso  words :    ^^Marshalltown,  la.,  Jan- 
2?Te???tt  uary  6,  1886;     On  or  before  July  16,  after 
*"*'  date,    for  value  received,   we  promise   ta 

pay  to  John  S.  Black,  at  Marshalltown,  Iowa,  one 
thousand  dollars,  with  interest  from  date  until  paid,  at 
the  rate  of  ten  per  cent,  per  annum  after  due,  payable 
annually,  and  reasonable  attorney's  fees  if  suit  is  insti- 
tuted on  this  note.  It  is  hereby  agreed  and  understood 
that  this  note  shall  become  null  and  void  upon  the 
delivery  of  twenty-five  head  of  Texas  ponies,  as  per  con- 
tract bearing  even  date  herewith,  to  John  S.  Black,  it 
being  understood  that  this  note  is  given  as  collateral 
security  for  the  faithful  discharge  of  said  contract. 
John  W.  Blackwood.  E.  De  Camp.  M.  De  Camp." 
In  the  original  petition  it  was  averred  that  no  part  of 
the  contract  had  been  performed  by  the  defendants, 
and  judgment  was  demanded  for  the  full  amount  named 
in  the  instruments.  The  defendants  answered  the  peti- 
tion by  admitting  their  signatures  to  the  instruments, 
and  averring  that  the  same,  when  signed  and  delivered, 
did  not  fix  a  place  of  payment,  and  that  afterwards  the 
words  '*at  Marshalltown,"  as  the  place  of  payment^ 
were  fraudulently  inserted  by  the  plaintiff,  and  that 
said  alteration  was  material,   and  avoided  the  notes. 
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The  answer  denied  all  of  the  other  averments  of  the 
petition.    The  plaintifi  amended  the  petition  by  setting 
out  the  pony  contracts,  one  of  which  is  as  follows : 
^'Harshalltown,  Iowa,  January  6,  1S86.    This  contract 
and  agreement,  entered  into  this  day  between  John  W. 
Blackwood  and  E.  De  Camp,  of  the  first  part,  and  John 
S.  Black,  of  the  second  part,  is  to  certify  that  the  party 
of  the  first  {mrt,  in  consideration  of  the  sum  of  two 
thonsand  dollars  paid  by  said  party  of  the  second  part, 
tbe  receipt  of  which  is  hereby  acknowledged,  agrees  to 
deliyer  to  the  party  of  the  second  part  fifty  head  of 
Texas  ponies,  thirty  head  to  be  mares  and  twenty  head 
to  be  geldings,  to  be  from  three  to  six  years  old,  and 
from  thirteen  to  fifteen  hands  high,  and  sound   and 
smooth ;    colors  to  be  black,  bay,  roan  and  gray,  and 
said  horses  to  be  in  good,  healthy  condition  when  deliv- 
ered here.    And  said  party  of  the  first  part  agrees  to 
deposit   two    thousand  dollars  in  notes  as  collateral 
security.      [Signed]     John   W.    Blackwood    and    E. 
De  Camp.     John  S.  Black."    The  plaintiff  afterwards 
again  amended  his  petition  at  great  length..    It  is  not 
necessary  to  set  out  this  amendment  here.    The  sub- 
stance of  it  was  a  repetition  of  the  averments  that  the 
defendants  failed  to  perform  the  contracts  to  deliver 
the  ponies,  and  a  claim  that  after  such  .failure,  by  an 
nnwritten  contract,  upon  a  valuable  consideration,  the 
defendants  agreed  to  pay  to  the  plaintiff  the  sums  of 
money  named  in  the  written  contracts  upon  which  suit 
was  brought    In  this  amendment  it  was  averred  that 
the  consideration  paid  by  plaintiff  to  defendants  for 
the  ponies  was  in  fact  three  thousand  dollars,  as  stated 
in  said  written  instruments.    In  answer  to  this  amend- 
ment the  defendants  in  substance  admitted  the  making 
of  the  contracts  to  deliver  the  ponies,  and  that  the  same 
had  not  been  performed  according  to  their  terms,  and 
that  the  notes  given  as  collateral  security  had  not  been 
paid.    And  they  denied  every  other  averment  of  said 
amendment  to  the  petition.     Upon  this  state  of  the 
pleadings  the  plaintiff  demanded  judgment. 

Counsel  for  the  respective  parties  have  argued  the 
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case  at  length  upon  the  rights  of  the  parties  under  their 
written  instruments.  The  plaintiff  contends  that,  for  a 
failure  to  deliver  the  ponies,  the  defendants  became 
absolutely  liable  to  pay  the  three  thousand  dollars,  and 
interest  and  attorney's  fees;  or,  rather,  that  these 
promissory  notes,  as  counsel  denominate  them,  are  abso- 
lute obligations  to  pay  the  amounts  named,  which  might 
have  been  discharged  by  delivering  the  ponies.  There 
might  be  some  ground  for  the  claim  made,  if  the  defend- 
ants had,  by  their  answer,  admitted  that  the  plaintiff 
had  paid  them  three  thousand  dollars  in  money  for  the 
ponies,  as  averred  in  the  amendment  to  the  petition. 
But  this  averment  was  denied.  However  this  may  be, 
we  think  that  all  of  these  writings  constitute  part  of  the 
same  contract  or  transaction.  It  will  be  observed  that 
M.  De  Camp  is  one  of  the  makers  of  the  notes.  He  did 
not  sign  the  contracts  to  deliver  the  ponies.  He  was  a 
mere  surety  for  his  co-defendants  for  the  faithful  per- 
formance by  them  of  the  pony  contracts.  These  notes, 
so  called,  were  in  the  nature  of  indemnifying  bonds  to 
protect  the  plaintiff  Black  from  loss  by  the  failure  of 
defendants  to  perform  their  contract.  They  do  not 
recite  that  Black  had  paid  the  defendants  three  thou- 
sand dollars.  They  do  state,  however,  that  *' they  are 
given  as  collateral  security  for  the  faithful  discharge  of 
the  contracts  "  to  deliver  the  ponies.  They  thus  import 
upon  their  face  the  extent  of  liability  upon  them,  which 
is  the  lawful  and  proper  damages  for  failure  to  deliver 
the  ponies,  based  upon  the  value  of  the  ponies,  and  not 
upon  the  sum  named  in  the  instruments. 

Another   reason   why    the   motion   for   judgment 
should  not  have  been  sustained  is  that  the  plea  of 

fraudulent,  material  alteration  was  not  at 

*  of  material     any  time  withdrawn.     It  was  in  the  record, 

alteration  :  •;  .  .       .,  j       ^  ^• 

Judgment  on    and  an  issue  m  the  case,  and  at  no  time 

pleadings. 

disposed  of,  and  we  fail  to  discover  how  it 
could  be  met  by  a  motion  for  judgment.  We  think  it 
was  an  error  to  virtually  hold  that  the  defendants' 
answer  was  an  admission  of  the  cause  of  action  and  of 
the  whole  amount  claimed.     As  we  hold  that  the  motion 
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for  judgment  should  not  have  been  sustained,  it  is 
unnecessary  to  determine  whether  the  defendants  should 
have  been  permitted  to  amend  their  answer  after  the 
ruling  of  the  court  upon  the  motion.        Reversed. 


Bohall  v.  Neiwalt  et  al. 

1.  Boxmdaries :  fboceedinqs  to  establish  lost  corner  :  appeal  : 
TRUL  de  novo  :  EVIDENCE.  A  proceeding  to  establish  a  lost  corner 
is  not  triable  de  novo  upon  an  appeal  to  this  court  ( see  cases  cited 
in  opinion ),  and  the  finding  of  the  court  below  on  the  question  of 
fact  cannot  be  disturbed  for  want  of  evidence,  where  the  evidence 
was  conflicting. 

%    : :    apportionment  of  costs.    The  costs  of  a  pro- 


75     109, 
139     181 


ceeding  to  establish  a  lost  comer  should,  under  section  4,  chapter  8, 
Laws  of  1884,  be  apportioned  among  the  parties  according  to  their 
respective  interests,  regardless  of  the  benefits  resulting  from  the 
proceeding.  And  in  this  case,  where  the  corner  in  question  was 
one  common  to  four  quarter  sections  of  land  of  equal  value,  and 
plaintiff  was  the  owner  of  one  of  them,  and  the  defendants  of  the 
other  three,  held  that  not  more  than  one-fourth  of  the  costs  should 
have  been  taxed  to  plaintiff. 

Appeal  from    Orundy  District  Court.— Koni.   C.   F. 

Couch,  Judge. 

Filed,  Septe3IBER  7,  1888. 

Plaintiff  is  the  owner  of  the  southwest  quarter  of 
section  10,  township  89,  range  16,  in  Grundy  county. 
He  alleges  that  the  northwest  comer  of  said  premises  has 
been  lost,  and  that  its  exact  location  is  now  in  dispute. 
He  therefore  asks  to  have  it  restored  and  established.  A 
commissioner  was  appointed  under  the  provisions  of 
chapter  8,  Laws  Fifteenth  General  Assembly,  who  pro- 
ceeded to  make  a  survey  and  take  testimony  as  provided 
by  law.  He  reported  that  the  corner  in  question  had 
been  lost  and  in  dispute  for  ten  or  more  years,  during 
which  time  no  particular  line  had  been  considered  and 
treated  as  the  true  line  for  a  period  long  enough  to  estab- 
lish it.  The  original  comer  was  not  found,  and  the  com- 
missioner, therefore,  reported  in  favor  of  establishing  it 
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midway  between  the  section  comers  north  and  south  of 
it.  The  plaintiff  exce'pted  to  the  report,  and  moved  that 
the  comer  be  established  at  a  point  twenty-nine  links 
north  of  the  point  fixed  by  the  commissioners.  The 
exceptions  were  overruled,  and  the  report  confirmed. 
The  defendants  then  moved  that  all  the  costs  of  the  pro- 
ceedings be  taxed  to  plaintiff.  The  court  taxed  one-half 
the  costs  to  plaintiff,  and  the  remainder  to  defendants. 
The  plaintiff  appeals. 

0.  B.  CourtrigM^  for  appellant. 

No  appearance  for  ax)pellees. 

Robinson,  J. — I.  Counsel  for  appellant  reviews  the 
evidence  at  length,  and  insists  that  the  findings  of  the 
,  „  commissioner  were  not  supported  by  the 

esiS?w!2i°St^  evidence,  and  that  the  evidence  conclusively 
pea?*triiSd6    established  the  fact  that  the  original  govem- 
den^?^'       ment  comer  was  at  a  point  twenty-nine  links 
north  of  the  comer  fixed  by  the  report.  There 
was  conflict  in  the  evidence,  and,  if  this  case  were  triable 
here  de  novo,  we  might  conclude  that  a  preponderance 
of  the  evidence  sustains  the  claim  of  appellant.    But 
this  court  has  repeatedly  held  that  it  cannot  try  anew  a 
cause  of  this  kind.    Mitchell  v.  Wilson^  70  Iowa,  835; 
Vittoe  V.  Richardson^  58  Iowa,  576 ;  In  re  Harrington, 
64  Iowa,  35.    There  is  evidence  to  sustain  the  report  of 
the  commissioner,  and  we  cannot  say  that  it  is  so  clearly 
against  the  weight  of  the  evidence  as  to  justify  us  in 
setting  aside  the  action  of  the  district  court  in  con- 
firming it. 

II.  Appellant  complains  of  the  mling  of  the  district 
court  which  taxed  one-half  of  all  the  costs  to  him.    The 

statute  provides  that  *^the  expenses  and 
«•  ~-p5^.'  costs  of  the  surveys  and  suit  shall  be  appor- 
ment  of  oorti.  tioued  amoug  all  the  parties  according  to 
their  respective  interests."  Laws  1874,  sec. 
4,  ch.  8.  It  is  shown  that  each  defendant  owns  a  quarter 
section  of  land,  and  that  the  corner  in  question  is 
common  to  these  tracts  and  to  the  one  owned  by  plain- 
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tiff.  Each  party  to  the  suit  is  therefore  shown  to  have 
the  same  amoxint  of  land  involved.  The  question  in  con- 
troversy is  the  proper  location  of  the  comer  in  a  right 
line,  extending  from  north  to  sonth.  If  the  comer  is 
moved  from  a  given  point  northward,  each  owner  sonth 
of  the  new  location  will  gain,  and  each  owner  north  of  it 
will  lose,  the  same  amount  of  land.  Each  party  is  there- 
fore interested  to  the  same  extent,  although  not  necessa* 
rily  in  the  same  way,  for  one  gains  what  another  loses. 
Bnt  there  is  no  reason  for  concluding  that  it  was  the 
intention  of  the  statute  to  have  the  costs  taxed  according 
to  the  benefits  which  result  from  the  suit.  The  trial 
court  has  no  discretion  in  the  matter  when  the  respective 
interests  of  the  parties  are  ascertained.  In  this  case  it 
does  not  appear  that  there  is  any  difference  in  the  values 
of  the  tracts  involved,  and  we  therefore  conclude  that  the 
interest  of  each  party  to  the  suit  is  equal  to  that  of  every 
other,  and  that  one-fourth  of  the  expenses  and  costs  of 
the  surveys  and  suits  should  have  been  taxed  to  him. 
The  judgment  of  the  district  court  is  affirmed  as  to  the 
report  of  the  commissioner  and  the  establishing  of  the 
comer,  and  modified  in  accordance  with  the  views  we 
have  expressed  as  to  costs. 

Modified  and  Affibmsd. 
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RocKFORD  Boot  &  Shoe  Manufacturing  Company 

et  al.  V.  Ma8tin  et  al. 

FraudiQent  Conveyanoe :  to  wife  akd  sons  .  rioht  to  prefer 
CREDITORS,  a  husband  and  father  copveyed  substantially  all  of 
his  property  to  his  wife  and  two  sons.  The  evidence  shows  that  he 
was  indebted  to  his  wife  for  money  advanced,  and  to  one  of  the 
sons  for  labor  performed  and  property  sold,  and  that  the  value  of 
the  property  conveyed  to  each  of  them  did  not  exceed  the  amount 
of  his  indebtedness  to  them  severally,  but  that  he  was  not  indebted 
to  the  other  son.  He  was  at  the  time  largely  indebted  to  plaintiffs 
and  others.  In  an  action  by  plaintiffs  to  set  aside  the  conveyances 
and  subject  the  property  to  the  payment  of  their  judgments,  held 
that  he  had  a  right  to  prefer  his  wife  and  the  son  to  whom  he  was 
indebted,  and  to  secure  them  by  the  conveyances,  and  that  as  to 
them  the  relief  asked  was  properly  denied ;  but  that  such  relief  was 
properly  granted  as  to  the  son  to  whom  the  father  owed   nothing. 

Appeal  from  Orundy  Oircuit  Court 

Piled,  September  7, 1888. 

The  plaintiffs  are  judgment  creditors  of  the  defend- 
ant Robert  Mastin,  and  brought  this  action  to  subject 
to  the  payment  of  their  several  judgments  certain  real 
estate  which  he  conveyed  to  his  wife  and  two  sons.. 
Judgment  was  rendered  for  the  defendants  Leonora  and 
George  W.  Mastin,  and  against  the  defendant  Alanson 
Mastin.    Both  parties  appeal. 

Rea  &  Hayes ^  W.  J.  Moir  and  H.  L.  Hvff,  for 
plaintiffs. 

Oeorge  Ward  and  BoieSj  Busted  <fe  BoieSy '  for 
defendants. 

Seevers,  C.  J. — I.  Robert  Mastin  came  to  Iowa  from 
New  York,  in  1871,  and  shortly  afterwards  he  purchased, 
and  there  was  conveyed  to  him,  four  hundred  acres  of 
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land.    On  March  7,   1882,   he  conveyed  two  hundred 
acres  thereof  to  his  wife,  Leonora  Mastin ;  one  hundred 
acres  to  each  of  his  two  sons,  Robert  W.  and  Alanson 
T.    At  that  time  he  was  largely  indebted  to  the  plain- 
tiffs and  others,  but  whether  he  knew  the  extent  of 
snch  indebtedness  is  a  controverted  question.     In  1878 
his  son-in-law,  Kelley,  was  engaged  in  the  mercantile 
business,  and  being  indebted  to  said  Robert,  the  latter 
purchased  the  stock  of  goods  and  continued  the  business 
in  his  own  name,  but  Kelley  acted  as  his  agent,  and  had 
full  charge  of  the  business.    The  defendants  claim  that 
Robert  Mastin  did  not  know  that  he  was  insolvent  or 
largely  indebted  until  after  the  conveyances  of  the  real 
estate  were  made,  and  he  so  testifies ;  but  we  think  he  did 
know,  or  was  bound  to  know,  that  Kelley  as  his  agent 
was  doing  an  unprofitable  business,  and  was  incurring 
debts  which  to  a  greater  or  less  amount  were  being 
pressed  for  payment.    The  defendants  claim  that  nearly 
fifty  years  ago  Robert  Mastin  purchased  some  real 
estate  in  the  state  of  New  York,  and,  being  indebted 
therefor,   he  obtained  from  his  wife,  forty  years  ago, 
some  money  which  she  obtained  from  her  father,  and 
that  about  ten  years  afterwards  he  obtained  from  her 
more   money,    which   was   due   her  as  her   share  of 
her  father's  estate.    They  claim  that  said  Robert  prom- 
ised at  various  times  to  pay  his  wife  said  money,  with 
seven  per  cent,  interest    The  plaintiffs  insist  that  there 
was  no  valid  obligation  or  promise  on  the  part  of  said 
Bobert  to  repay  such  money,  but.  that  the  same  was  a 
gift  from  his  wife.    It  is  true  there  was  no  written 
promise  to  pay  ;  but  that  she  did  not  regard  it  as  a  gift 
is  clearly  established,  and  we  also  think  that  he  at  least 
acknowledged  the  indebtedness,  and  somewhat  indefi- 
nitely agreed  to  pay  her  whenever  she  wanted  it.    The 
money  so  obtained  was  invested  in  the  land  purchased 
m  New  York,  which  he  sold  for  upwards  of  sixteen 
thousand  dollars.    Both  Robert  Mastin  and  his  wife 
testify  that  the  latter  refused  to  sign  the  deed  unless  the 
monev  so  received  by  her  husband  was  paid  or  secured 
Vol.  76—8 
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to  her,  and  that  the  amoant  was  then  computed  and 
agreed  to  be  seventy-eight  hundred  dollars,  for  which 
amount  a  mortgage,  given  for  a  part  of  the  pur- 
chase money  on  the  real  estate  in  New  York,  was 
assigned  and  transferred  to  her.  That  such  a  mort- 
gage was  so  assigned  and  transferred  must  be  regarded 
as  established,  for  it  appears  of  record  in  the  proper 
office  in  New  York.  Such  transfer,  we  think,  vested  in 
Mrs.  Mastin  the  title  to  such  mortgage  and  the  money 
due  thereon.  There  is  no  evidence  in  the  record 
tending  to  show  that  Robert  Mastin  was  indebted  at 
that  time.  Certainly  he  was  not  to  any  of  the  plaintiffs. 
Conceding  the  assignment  to  be  an  executed  gift,  the 
plaintiffs  cannot  legally  make  any  valid  objection  thereto. 
But  we  think  there  was  a  valid  and  sufficient  considera- 
tion for  the  assignment  of  the  mortgage.  Afterwards, 
and  prior  to  the  conveyance  of  April  7,  1882,  Mrs. 
Mastin  permitted  her  husband  to  collect  the  amount  due 
upon  the  mortgage,  and  the  same  was  used  by  him  to 
pay  debts,  and  a  portion  was  loaned  to  his  son-in-law, 
Kelley.  We  find  from  the  evidence  that  when  Mrs. 
Mastin  let  her'  husband  have  the  money  due  on  the 
mortgage  he  became  her  debtor  to  such  amount,  and  that 
she  on  more  than  one  occasion  asked  that  he  should 
give  her  security  therefor.  At  a  time  when  the  evi- 
dence fails  to  show  that  he  was  in  debt  or  in  any  way 
embarrassed,  the  matter  was  broached  of  conveying  her 
a  portion  of  the  land.  There  was  talk  about  it,  and  an 
effort  made  to  do  so,  in  December,  1881,  but  owing  to 
an  accident,  or  rather  the  inability  of  the  person  selected 
to  draft  the  conveyance,  the  matter  was  not  consum- 
mated. We  are  unable  to  find  from  the  evidence  that 
Mrs.  Mastin  had  any  knowledge  that  her  husband  was 
indebted  to  any  considerable  extent,  and  certainly  not 
that  he  was  insolvent.  She  so  testifies,  and  there  is 
nothing  in  the  record  which  will  warrant  us  in  disbe- 
lieving her.  She  was  a  creditor  of  her  husband,  and  he 
had  the  same  right  to  secure  or  pay  her  as  any  other 
creditor.  He  conveyed,  and  she  accepted,  the  land  in 
payment  of  such  indebtedness,  and  it  is  immaterial  if 
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herhnsband  did  at  the  same  time  sell  substantially  all 
tbe  property  he  had ;  and  it  is  immaterial  also  that  the 
same  was  done  hastily,  with  an  apparent  design  to  place 
the  title  to  the  property  beyond  the  reach  of  the  plain- 
tiffs, for  the  reason  that  Robert  Mastin  had  the  right  to 
preter  one  creditor  to  another,  and  his  wife  had  the 
right  to  insist  on  and  accept  all  that  she  was  legally 
entitled  to.  The  value  of  the  land  did  not  exceed  the 
amount  of  the  indebtedness. 

n.    The  theory  of  the  defendants  is  that  Robert 
Mastin  was  indebted  to  his  sons  for  work,  labor,   and 
property  sold  him  by  them  ;    and,  as  to  George  W.^ 
Mastin,  we  find  this  is  true.    He,  we  believe,  is  about 
forty-six  years  old,  and  the  evidence  shows  that  his 
father  agreed  when  he  was  in  New  York  that  if  he 
would  remain  with  him  for  a  certain  time  he  would  give 
George  W.  one  thousand  dollars.    The  latter  performed 
this  agreement  on  his  part.     He  worked  several  years 
for  Ms  father,  and  it  was  agreed  that  he  should  be  paid 
therefor,    and   the  latter  became  indebted  to  him  for 
property  purchased.    We  have  read  the  evidence  with 
much  care,  and  reach  the  conclusion  that  Robert  W. 
Miastin  was  indebted  to  his  son  George  W.  in  a  sum  of 
about  three  thousand  dollars,  which  is  about  the  value 
of  the  property  conveyed.    The  evidence  tends  to  show, 
and  we  think  it  is  established,  that  George  W.   either 
knew  his  father  was  in  seriously  embarrassed  circum- 
stances at  the  time  of  the  conveyance,  or,  if  not,  he  had 
sufficient  knowledge   thereof   to  put  him  on  inquiry. 
But,  as  he   was  a  bona-flde  creditor,  he  had  a  right  to 
secure  himself ;  and  in  such  a  case  the  diligent  creditor 
is  entitled  to  priority  over  the  tardy  or  less  fortunate 
creditor,  unless  there  was  an  actual  intent  to  defraud, 
iostead  of  a  desire  simply  to  secure  an  honest  debt. 
Ckase  V.   TVaUerSj  28  Iowa,  460 ;  Aultman  v.  Ifeiney^ 
S9  Iowa,  654.     We  are  not  satisfied  from  the  evidence 
that  Gteorge  W.  Mastin  intended  in  taking  a  conveyance 
of  the  land  to  defraud  the  creditors  of  his  father.    His 
cA)J6ct  was,  i^e  think,  to  obtain  payment  for  his  work, 
labor  and  property. 
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III.  While  it  must  be  conceded  that,  under  the 
evidence,  Alanson  T.  Mastin  performed  work  and  labor 
for  his  father  for  which  the  latter  may  have  agreed  to 
pay  him,  and  also  leased  the  farm  for  one  year,  and  was 
to  receive  one-half  of  all  that  was  raised,  and  that  he 
sold  his  share  to  his  father,  still  we  are  of  the  opinion 
that  under  all  of  the  facts  and  circumstances  his  father 
in  fact  was  not  indebted  to  him.  He  is  about  thirty-six 
years  old,  and  is  a  man  of  intemperate  habits.  Hib 
character  for  truth  and  veracity  has  been  to  some  extent 
impeached.  He  lived  with  his  father,  and  money 
and  clothes  were  from  time  to  time  furnished  him, 
and  no  account  of  the  same  was  kept,  and,  without 
referring  to  other  circumstances,  we  have  the  conviction 
that  he  was  not  a  hona-fide  creditor  of  Robert  Mastin  at 
the  time  the  conveyance  was  made.  The  result  is  that 
the  judgment  of  the  circuit  court  on  both  appeals  is 

Affirmed. 


Mat  et  al.  v.  Sturdivant  et  ah 

1.  Vendor  and  Vendee :  salb  to  co-tenant  :  continued  posses- 
sion AS  NOTICE.  A  portion  of  the  tenants  in  common  of  an  estate 
were  in  possession  thereof,  and  they  purchased  the  interest  of  one 
of  the  other  co-tenants  who  was  not  in  possession,  but  the  deed 
was  not  recorded.  There  was  no  visible  change  in  the  possession 
of  the  estate,  but  some  improvements  were  made  thereon. 
Afterwards  a  judgment  was  recovered  against  the  co-tenant  who 
had  conveyed,  and  her  original  interest  in  the  land  was  sold  there- 
under and  purchased  by  the  defendant,  who  had  no  actual  knowl- 
edge of  the  prior  conveyance.  Held  that  the  continued  possession 
by  the  purchasing  co-tenants  did  not,  under  the  circumstances, 
charge  defendant  with  notice  of  such  purchase,  and  that  defend- 
ant 's  title  was  superior  to  theirs.  (  See  opinion  for  authorities  cited  > 

2.  Agency :  husband  AcnNO  for  wife  :  admissions  by.  Although- 
a  husband  is  accustomed  to  act  as  agent  for  his  wife  in  the  manage- 
ment of  her  property,  admissions  made  by  him  when  not  acting 
for  her  are  not  binding  upon  her,  and  not  admissible  as  evidence 
against  her. 
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3.  Judicial  Sale :  action  to  sbt  abidb  :  pusADiNa.  A  petition  to 
set  aside  an  execution  sale  of  land  alleged  simply  that  the  defend- 
ant purchased  the  property  at  the  sale  and  obtained  a  deed  to  it, 
and  had  actual  and  constructiTe  notice  at  the  time  of  the  rights  of 
plaintiff.  Held  that  this  was  equivalent  to  saying  that  she  had 
paid  the  amount  of  her  bid ;  and  that  plaintiff  could  not  be  heard 
to  claim,  on  appeal,  that  the  testimony  showed  that  she  had  not  so 
paid,  and  was  not  a  bona-flde  purchaser. 

Appeal  from  Appanoose  District  Court. — Hon.  Dell 

Stuabt,   Judge. 

Filed,  Septembeb  7,  1888. 

AcnoK  in  equity  to  quiet  in  plaintiflfs  the  title  to 
certain  real  estate.  J  udginent  for  plaintiffs,  and  defend- 
ants api)eaL 

George  D.  Porter^  for  appellants. 

21  M.  Fee^  for  appellees. 

Reed,  J. — The  father  of  the  plaintiffs,  in  his  life- 
time, was  the  owner  of  the  property  in  controversy. 
He  died  intestate,  in  1876,  leaving  a  widow  and  eleven 
chDdren  surviving  him.  After  his  death,  the  widow  and 
plaintiffs,  who  are  unmarried,  and  a  brother,  who  was  also 
a  single  man,  occupied  the  premises  as  a  place  of  resi- 
dence. In  1883,  plaintiff  John  H,  May  and  the  single 
brother  spoken  of  above  purchased  of  Elizabeth  Gilbert, 
a  married  sister,  her  interest  in  the  estate,  and  received 
a  conveyance  thereof  from  her  and  her  husband.  In 
1884,  defendant  J.  M.  Sturdivant  recovered  a  judgment 
against  Elizabeth  Gilbert  in  one  of  the  courts  of 
Appanoose  county.  An  execution  issued  on  that  judg- 
ment was  levied  on  an  undivided  one-eleventh  of  the 
property  as  the  property  of  Mrs.  Gilbert,  and  the  same 
was  sold  in  satisfaction  of  the  judgment;  defendant 
Elizabeth  Sturdivant,  who  is  the  wife  of  J.  M.  Sturdi- 
vant, being  the  purchaser  ;  and  the  sheriff  subsequently 
executed  to  her  a  deed.  Before  said  judgment  was  ren- 
dered, the  single  brother,  who  united  with  plaintiff  John 
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H.  in  the  purchase  of  Mrs.   Gilbert's  interest,  conveyed 
all  his  interest  in  the  estate  to  the  plaintiffs  Mary  A., 
Hattie  E.  and   Melissa.    At  the  time  of   the  sheriff's 
sale,  however,  neither  that  deed  nor  the  one  from  Mrs. 
Gilbert   was  recorded.     But  plaintiffs    were  in  actual 
possession  of  the  premises,  their  possession  having  been 
continuous  from  the  death  of  their  father.     In  addition 
to  the  foregoing  facts,  it  is  alleged  in  the  petition  that 
defendants  were  charged  with    constructive  notice  of 
plaintiffs'  rights  by  their  possession  of  the  premises. 
Also,  that  they  had  actual  knowledge  at  the  time  of  the 
sheriff's  sale  of  the  sale  and  conveyance  by  Mrs.  Gilbert. 
I.    The  general  rule  certainly  is  that  the  purchaser 
of  real  estate  is  chargeable  with  notice  of  the  equities  of 
i.y.K.o.„d    one  in  possession.    There  are  exceptions  and 
oS^tinan^f!*  *^  limitations,  however,  to  this  as  to  all  gen- 
?&"»£?■  eral  rules.     It  is  settled,  in  this  state,  that 
**^®-  possession  by  a  grantor,  after  full  convey- 

ance, is  not  constructive  notice  to  subsequent  purchasers 
of  any  right  reserved  in  the  land  by  the  grantor.  Koon 
7). ,  Tramelj  71  Iowa,  132  ;  Sprague  «.  White^  73  Iowa, 
670.  See,  also,  the  authorities  cited  in  the  opinion  *  in 
the  first  case.  It  has  also  been  held  that  where  one  is 
in  possession  under  some  right  which  appears  of  record, 
his  possession  is  not  constructive  notice  of  another  or 
different  right,  but  is  referable  to  that  right.  Rogers  v, 
ffussepy  36  Iowa,  664 ;  Brown  v.  Wade,  42  Iowa,  647  ; 
Bonnell  v.  Allerton,  61  Iowa,  166.  In  Rogers  v.  Hussey, 
plaintiff  purchased  the  property,  receiving  a  bond  for  a 
deed,  and  paying  the  greater  part  of  the  purchase  price. 
He  subsequently  paid  the  balance,  and  received  a  deed, 
which  was  duly  recorded.  But  in  the  meantime  a  cred- 
itor of  the  vendor  had  recovered  a  judgment  against  him, 
on  which  execution  issued,  and  the  property  was  sold. 
Plaintiff  was  in  possession  at  the  time  of  the  sale,  but  it 
was  held  that  his  possession  did  not  impart  constructive 
notice  of  his  ownership  before  the  execution  of  his  deed, 
and  as  by  the  record  he  appeared  to  have  taken  the  prop- 
erty subject  to  the  lien  of  the  judgment,  he  was  divested 
of  the  title  by  the  execution  sale.    And  the  same  doc- 
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trine  was  applied  in  the  other   cases.    That   holding 
appears  to  be  conclusive  of  the  question  which  arises  on 
the  facts  of  this  case.    Before  the  purchase  of  Mrs.  Gil- 
bert's interest,  plaintiffs  were  tenants  in  common  with 
her  in  the  whole  estate.    As  such  they  were  entitled  to 
enter  and  use  the  whole  of  the  property.    Freem.  Co- 
Tenancy,  sees.  248,  249 ;  Conij  v,  Lakemariy  4  Cush.  697 ; 
Carpenter  v.  Webster^  27  Cal.  544.  At  the  time  of  the  pur- 
chase they  were  in  possession  under  that  right.    There 
was  no  change  of  possession  after  that,  for  Mrs.  Gilbert 
had    never    occupied  or    used    the    premises.     Some 
improvements  were  made  on  the  premises  after  the  pur- 
chase of  Mrs.  Gilbert^s  interest,  it  is  true,  but  there  is  no 
evidence  that  either  of  the  defendants  knew  that  these 
improvements  were  made  exclusively  by  plaintiffs.  Pos- 
session veas  originally  taken  by  plaintiffs  under  a  right 
which  was  matter  of  record,  and  it  cannot,  under  the  rule 
as  settled  by  the  cases  cited,  be  held  to  have  constituted 
constructive   notice   of    the  new  or  additional  right 
acquired  by  them  under  the  dee  d  from  Mrs.  Gilbert. 

II.     Elizabeth  Sturdivant  is  the  owner  in  her  own 
right  of  considerable  property,   and  her  husband  has 
t  AenoT  •  hiM-   ^^^^^  generally  as  her  agent  in  the  manage- 
"fo^'iife^-     ™®^*>  ^^^®  ^^d  disposition  of  her  property, 
mu^onsby.     The  ouly  evidcuce  which  tends  to  show 
actual  knowledge  by  either  of  the  defendants  before  the 
execution  sale  of  the  purchase  by  plaintiffs  of  Mrs.  Gil- 
bert's interest,  is  that  which  tends  to  establish  certain 
admissions  by  the  husband  to  the  effect  that  he  knew  of 
the  existence  of  the  deed  from  her  to  them.    On  the 
trial,  however,  he  testified  positively  that  he  did  not 
have  snch  knowledge.    He  also  denied  that  he  ever  made 
the  admissions    attributed  to   him.     If    it  should  be 
admitted  that  their  relations  were  such  that  his  knowl- 
edge wonld  be  imparted  to  her— a  matter  of  serious 
doubt,  however,  as  he  did  not  act  for  her  in  the  purchase 
of  this  property— still  the  evidence  by  which  that  knowl- 
edge is  sought  to  be  proven  is,  as  against  her,  entirely 
incompetent ;  for  there  is  no  pretense  that  when  he  made 
the  alleged  admissions  he  was  acting  for  her. 
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III.    When  Mrs.  Sturdivant  bid  in  the  property  at 
the  sheriff's  sale  she  did  not  pay  over  to  the  sheriff 
8.  juMciAi  sale :  *^®    amount .  of    her   bid.     She    testified, 
ISdSl^ead-    however,    that  her    husband    had    money 
^-  belonging  to  her  in  his  hands  at  the  time 

safficient  to  satisfy  his  judgment,  and  that  she  had  given 
him  credit  for  the  amount  of  his  bid  on  the  amount  he 
was  owing  her.  It  was  contended  in  argument  that  she 
is  not  a  purchaser  for  value.  We  deem  it  suflScient  to 
say  on  this  subject  that  no  such  question  was  made  in 
the  pleadings.  The  petition  alleges  simply  that  she  pur- 
chased the  property  at  the  sheriff  's  sale,  and  had 
obtained  a  deed  to  it,  and  that  she  had  actual  and  con- 
structive notice  at  the  time  of  the  rights  of  plaintiff. 
These  averments  do  not  raise  an  issue  of  that  character. 
They  inform  the  defendant  simply  that  plaintiffs  were 
relying  on  the  facts  of  such  notice  to  defeat  her  title. 
Indeed,  the  averment  that  she  purchased  the  property, 
and  had  obtained  a  deed,  is  equivalent  to  an  averment 
that  she  had  paid  the  amount  of  her  bid,  for  upon  a 
failure  of  a  purchaser,  at  a  sheriff's  sale,  to  pay  the 
amount  of  the  bid,  or  make  some  arrangements  with  ref- 
erence to  it,  satisfactory  to  the  judgment  creditor,  it  is 
the  duty  of  the  officer  to  disregard  the  bid,  and  again 
offer  the  property.  We  think  the  judg  ment  of  the  dis- 
trict court  cannot  be  sustained. 

Revebsed. 
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\.g  ^jgo\  1.    Gkumishment:  questioning  validity   of   judgment   against 

\\\6  712  PRINCIPAL  DEBTOR.    A  garnishee  in  an  attachment  suit  -cannot,  on 

75~  120  the  trial  of  an  issue  joined  upon  his  answer,  assail  the  validity  of 

the  judgment  against  the  attachment  defendant,  on  the  ground 
that  such  defendant  was  not  duly  served  with  notice  of  the  action, 
where  there  was  a  service  in  fact  of  the  original  notice,  though 
defective,  but  which  the  court  adjudged  to  be  sufficient  to' give  it 
jurisdiction.    ( See  opinion  for  cases  cited  ) . 
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%  Banb :  authority  of  cashier  :  payino  depositor  with  notes. 
The  cashier  of  a  bank  has  no  authority  by  virtue  of  his  office  to  pay 
a  depositor  by  transferring  notes  to  him  ;  and  in  the  absence  of 
qpecial  authority  in  the  cashier  to  make  such  transfer,  the  depositor 
will  be  regarded  as  holding  the  notes,  or  their  proceeds,  in  trust 
for  the  bank,  when  garnished  by  its  creditors. 

t  Gkmiishment:  estoppel  of  oarnishbb^t  former  plea.  The 
garnishee  herein  sought  to  retain  the  proceeds  of  certain  notes 
which  had  belonged  to  the  attachment  defendant,  on  the  ground 
that  they  had  been  turned  over  to  him  in  satisfaction  of  a  debt ; 
but  held  that  he  was  estopped  from  making  this  claim  by  the  fact 
that,  after  he  had  received  the  notes,  he  brought  action  against  the 
attachment  defendant  on  that  same  debt,  and  alleged  that  it  had  not 
been  paid,  and  thereupon  recovered  judgment.  (  Compare  Citizens^ 
Bank  v.  Dowa,  68  Iowa,  460 ). 

4.  Appeal:  costs  of  preparing  additional  abstract.  While  it  is 
the  duty  of  an  appellant  to  submit  to  this  court  a  fair  abstract  of  so 
much  of  the  record  as  is  material  to  the  question  involved  in  the 
appeal,  yet  the  expense  of  preparing  an  additional  abstract  by  the 
appellee  will  not  be  taxed  to  the  appellant^  where  there  is  no  reason 
to  believe  that  he  intentionally  omitted  from  his  abstract  anything 
which  he  believed  io  be  material. 

»  

Appeal  from  Outhrie  District  Court — Hon.   J.   H. 

Henderson,  Judge. 

Filed,  September  7,  1888. 

On  the  twenty-sixth  day  of  August,  1885,  this 
action  was  commenced  against  defendants  J.  S.  Danford 
and£.  B.  Gundrum  to  recover  the  sum  of  $396.50,  alleged 
to  be  due  from  them  to  plaintiflE.  On  the  same  day  a 
writ  of  attachment  was  issued  in  aid  of  the  action,  and 
served  by  garnishing  appellant  on  the  day  following. 
Judgment  was  rendered  in  favor  of  plaintiff  and  against 
Danford,  on  the  eighth  day  of  October,  1885,  for  8296.70 
and  costs.  Issue  was  joined  on  the  answer  of  the  gar- 
nishee, in  which  he  denied  all  liability  to  Danford,  and 
tried  to  the  court.  Judgment  was  rendered  against  the 
garnishee  for  two  hundred  and  forty  dollars,  and  from 
that  he  appeals. 

Willardj  Fletcher  &  Willard,  for  appellant. 

C.  A.  ct-  J.  O.   Berry  and  Charles  S.  Fogg^   for 
appellee. 
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Robinson,  J. — I.  Appellant  claims  that  the  jiidg- 
ment  against  Danford  is  void  for  the  alleged  reason  that 

he  was  not  served  with  notice  of  the  action. 
*  MBNT :  qnes-     It  appears  that  Danford  was  engaged  in  the 
ity°o?ydg-"    banking    business    at    Casey,   in    Guthrie 
gSf'"^    county,  from  some  time  in  June  uutU  about 
the  eleventh  day  of  August,  1885,  and  that 
his  co-defendant  was  his  cashier,  and  at  the  time  in 
question  was   intrusted  with  the  management   of    the 
business.     The  return  on  the  original  notice  is  as  fol- 
lows:    "  The  within  notice  canae  into  my  hands  on  the 
twenty-sixth  day  of  August,  1885,  and  on  the  twenty- 
seventh  day  of  August,  1886,  I  served  the  same  on  the 
within-named  defendant,  J.  S.  Danford,  by  serving  E. 
B.  Gundrum,  cashier  and  agent  of  J.  S.  Danford,  by 
offering  to  read  the. within  notice  to  him,  he  waiving  the 
reading,  and  delivering  to  him  a  true  copy  thereof.    All 
done  within  Guthrie  county.    F.  C.  G&lbraith,  sheriff  of 
Guthrie  county,  Iowa." 

Section  2613  of  the  Code  is  as  follows:  "  When  a 
corporation,  company,  or  individual  has,  for  the  transac- 
tion of  any  business,  an  office  or  agency  in  any  county 
other  than  that  in  which  the  principal  resides,  service 
may  be  made  on  any  agent  or  clerk  employed  in  such, 
office  or  agency  in  all  actions  growing  out  of  or  con- 
nected with  the  business  of  that  office  or  agency.''  It 
does  not  appear  that  Danford  had  a  residence  in  Guthrie 
county,  and  it  is  shown  that  his  indebtedness  to  plaintiff 
grew  out  of  the  business  in  which  Gundrum  was 
employed.  The  judgment  recites  that  Danford  had 
been  duly  served  with  notice  of  the  suit.  The  evidence 
tends  to  show  that  he  was  not  doing  business  in  Guthrie 
county  when  the  original  notice  was  served,  and  that 
Gundrum  was  then  engaged  in  other  business.  It  is 
shown  that  Danford  was  duly  served  with  notice  of  the 
garnishment  proceedings,  although  he  does  not  appear 
therein,  nor  did  he  appear  in  the  original  action.  The 
rule  to  which  this  court  has  always  adhered  is  that  if  a 
service  of  the  original  notice,  which  service  is  in  part 
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imperfect,  is  shown  to  have  been  made,  and  it  appears 
that  the  trial  court  has  determined  that  it  is  sufficient,  its 
sufficiency  cannot  be  attacked  in  a  collateral  proceeding. 
STiawhan  v.  Loffer^  24  Iowa,  226  ;  Myers  v.  Davis j  47 
Iowa,  328 ;  Shea  v.  Quintiiij  30  Iowa,  68.  In  this  case 
the  attachment  was  regular  ;  there  was  a  service  of  the 
original  notice,  which  the  district  court  adjudged  to  be 
sufficient  to  give  it  jurisdiction  of  Danford,  and  a  judg- 
ment was  rendered  against  the  real  debtor,  of  which  he 
does  not  seem  to  complain.  Whether  Gundrum  was 
the  agent  or  clerk  of  Danford,  within  the  meaning  of 
section  2613,  on  the  date  when  the  notice  was  served,  or 
whether  the  return  was  defective,  so  that  the  judgment 
would  have  to  be  set  aside  upon  a  proper  application  of 
Danford,  we  need  not  determine.  We  are  satisfied  that 
appellant  cannot  question  the  validity  of  the  judgment 
in  this  proceeding. 

II.    The  place  of  business  of  Danford  was  closed  by 
the  sheriff  on  the  eleventh  day  of  August,  18^85.     On 

the  morning  of  that  day,  and  just  before  the 
■oi^Wof  time  for  commencing  business,  appellant 
Si  depoeuor  obtained  from  the  cashier  of  the  bank  a 
small  sum  of  money  and  a  quantity  of  notes 
which  he  alleges  were  received  to  apply  in  payment  of  a 
claim  he  then  held  against  the  bank,  and  which 
amounted  to  something  less  than  three  hundred  dollars. 
The  amount  of  the  notes  so  received  is  not  definitely 
shown,  but  is  claimed  by  appellant  to  have  been  less  than 
the  amount  which  the  bank  owed  him.  It  is  claimed  by 
appellee  that  these  notes  were  wrongfully  obtained,  and 
that  appellant  is  liable  for  the  amount  he  has  realized 
from  them,  since  all  have  been  collected.  In  the  absence 
of  a  more  general  authority,  the  cashier  would  be 
restricted  in  his  power  to  bind  his  principal  to  the  doing 
of  such  acts  as  are  usually  performed  by  persons  who 
occupy  the  position  he  held.  In  other  words,  in  the 
absence  of  proof  of  special  authority,  Gundrum  must  be 
held  to  have  had  power  to  bind  his  employer  only  by 
acSs  done  in  the  usual  and  ordinary  course  of  business. 
Appellant  was  a  depositor,  and  the  notes  were  turned 
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over  in  payment  of  the  deposit.  We  do  not  think  that 
bank  depositors  are  usually  paid  in  that  manner,  and 
there  is  no  showing  that  it  was  the  ordinary  method 
adopted  by  Danford.  But  appellant  claims  that  the 
payment  in  notes  was,  in  this  instance,  authorized  by 
telegrams  sent  to  the  cashier  by  Danford,  and  by  subse- 
quent ratification.  All  we  need  to  say  as  to  these  claims 
is  that  the  telegrams  were  of  doubtful  authenticity,  and 
the  alleged  ratification  very  unsatisfactory.  We  should 
not  feel  disposed  to  disturb  the  judgment  of  the  district 
court  on  these  grounds. 

III.  In  January,  1886,  the  appellant  commenced  an 
action  against  Danford  to  recover  the  amount  of  the 
8.  oarnishmbut:  deposit  iu  payment  of  which  he  is  now 
laraShee^by  iiisistiug  that  the  notes  in  controversy  were 
fopmer  plea,  delivered  to  him.  A  writ  of  attachment  was 
issued  in  that  action,  and  appellant  delivered  to  the 
sheriff,  who  held  the  writ,  two  hundred  and  forty  dol- 
lars, as.th^  property  of  Danford.  Judgment  was  ren- 
dered in  that  action  in  favor  of  appellant,  on  the 
,  sixteenth  day  of  March,  1886,  for  $291.60  and  costs. 
The  proceedings  in  these  actions  are  pleaded  by  plaintiff 
in  this  as  an  estoppel.  The  appellant,  to  avoid  the  effect 
of  this  plea,  contends  that  his  action  against  Danford 
was  commenced  on  the  advice  of  an  attorney,  for  the 
purpose  of  perfecting  his  title  to  the  notes  which  he 
received  from  the  cashier,  and  not  with  the  purpose  of 
releasing  any  right  which  he  had  to  the  notes.  But 
appellant  alleged  in  his  petition  in  that  case  ^^  that  on 
the  eleventh  day  of  August,  when  said  Bank  of  Casey 
suspended  business,  this  plaintiff  had  on  deposit  in  said 
bank  the  sum  of  $291.60 ;  that  the  said  bank  has  never 
legally  paid  any  part  of  said  $291.60."  The  validity  of 
the  proceedings  and  judgment  in  that  action  are  not 
questioned.  Appellant  having  elected  to  treat  his 
deposit  as  unpaid,  for  the  purpose  of  obtaining  judg- 
ment against  Danford,  should  not  be  heard  in  this  pro- 
ceeding to  question  the  effect  of  such  election.  Citizens^ 
Bank  v.  DowSj  68  Iowa,  460,  and  cases  therein  cited. 


I     I 
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IV.    The  appellee  filed  an  additional  abstract,  and 
with  it  a  motion  to  tax  the  cost  of  the  printing  and 
4.ApmL:co8tB  preparation  of  the  additional  abstract   to 
Jditf^"*    appellant.    The  costs  of  printing  will  be  so 
abstract.        taxed,  nnder  the  rules  of  this  court.     It  is 
the  duty  of  appellant  in  all  cases  to  submit  to  this  court? 
a  fair  abstract  of  so  much  of  the  record  as  is  necessary 
to  an  understanding  of  the  questions  involved  in  the 
appeal,  and  he  should  not  be  permitted  to  cast  the  bur- 
den of  preparing  the  record  on  the  appellee,  by  filing  an 
abstract  so  imperfect  as  to  be  an  abstract  in  name  only. 
It  is  desirable,  however,  in  most  cases,  to  have  the  rec- 
ord contained  in  the  abstract  abridged  as  much  as  a  fd^ir 
presentation  of  the  material  facts  of  the  controversy 
involved  in  the  appeal  will  permit.     If  the  appellant  in 
good  faith  attempts  to  prepare  an  abstract  of  this  kind, 
he  should  not  be  punished  for  an  accidental  omission,  nor 
for  an  honest  mistake  as  to  what  is  material.     We  are 
not  satisfied  that  there  was  such  an  intentional  omission 
of  material  matter  from  the  abstract  of  appellant  as 
would  justify  the  imposition  of  any  special  penalty. 
The  motion  as  to  cost  of  preparing  the  additional  abstmct 
is  therefoi'e  overruled.    The  judgment  of  the  district 
court  is  Affirmed. 


Farrar  v.  Farrar.    {Two  Cases). 

Habeas  Corpus :  custody  of  child  of  divorced  parents  :  commit- 
XENT  to  stranger.  The  partieB  hereto  bad  been  divorced,  and  the 
contention  was  as  to  the  right  to  the  custody  of  their  child  of 
tender  years.  The  evidence  ( see  opinion )  showed  that  the  mother 
was  not  a  fit  person  to  have  the  custody  of  the  child,  and  the  court 
decreed  that  it  should  be  placed  in  the  custody  of  her  brother. 
Held  that  this  was  error,  as  it  did  not  affirmatively  appear  either 
that  the  brother  was  a  proper  person  to  be  entrusted  with  the 
child,  Dor  that  the  father  was  not  such  a  person  ;  the  rule  beiug 
that  a  child  should  not  be  taken  from  its  parents  and  committed  to 
another  without  an  affirmative  showing  of  the  unfitness  of  the 
parents,  and  the  fitness  of  such  other  person. 
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Appeal  from  Mahaska  District  Court— Hon.  J.  K. 

Johnson,  Judge. 

Piled,  September  7,  1888. 

John  F.  Lacey^  for  appellant. 

No  appearance  for  appellee. 

Seevers,  C.  J.— I.  The  plaintiflf  and  defendant 
were  married  in  1880.  The  first  action  was  commenced 
by  the  plaintiflf  in  1883,  and  is  for  a  divorce  and  custody 
of  a  son,  then  about  two  years  old.  There  is  some  evi- 
dence tending  to  show  that  a  decree  was  granted  in  said 
action,  but  it  never  was  entered  of  record,  and  if  it  had 
been  there  are  doubts  whether  it  would  have  been  valid. 
The  plaintiflf,  however,  believed  she  was  divorced,  and 
went  to  Montana,  where  she  married  one  Rogers,  who 
has  since  deceased.  She  returned  to  this  state  in  1886, 
and  brought  her  son  with  her.  In  1886  the  second 
action  (of  habeas  corpus)  was  commenced,  and  the 
plaintiflf  therein  sought  to  obtain  the  custody  of  his 
child,  on  the  ground  that  the  defendant  in  such  action 
was  not  a  suitable  person  to  have  charge  of  it.  About 
the  time  the  child  was  brought  before  the  court  it  was 
discovered  that  no  decree  of  divorce  had  been  entered  of 
record  as  of  the  time  it  should  have  been,  which  was  about 
three  years  prio^to  that  time.  The  habeas  corpus  pro- 
ceeding was  continued  until  the  divorce  case  could  be 
heard,  and  the  sheriflf  was  appointed  custodian  of  the 
child.  In  Pebruary,  1887,  the  parties  agreed  that  the 
decree  of  divorce  should  be  entered  of  record,  but  that  the 
case  should  be  redocketed,  and  the  question  as  to  the  cus- 
tody of  the  child  tried  as  if  no  decree  of  divorce  had  been 
rendered.  The  child  was  placed  in  the  custody  of  the 
sheriflf,  and  the  habeas  corpus  proceeding  taken  under 
advisement  until  the  determination  of  the  proceeding 
in  equity.  It  does  not  certainly  appear,  but  we  infer, 
that  the  parties  then  introduced  the  evidence  found  in 
the  record  in  the  two  cases  taken  under  advisement.  In 
March,   1887,   the  appellant  filed  an  afl5davit,  stating 
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that  the  appellee  had  absconded  and  taken  with  her 
said  child,  and  moved  the  coort  to  strike  her  evidence 
from  the  files,  unless  she  produced  the  child  and  placed 
it  in  the  custody  of  the  sheriff.  In  June,  1887,  the  court 
entered  a  decree  in  the  divorce  proceeding,  adjudging 
and  decreeing  that  James  Odgen  should  have  the  care 
and  custody  of  said  child,  and  that  each  party  should 
pay  one-half  of  the  cost  or  expense  of  maintenance. 

II.  We  are  satisfied  the  appellee  is  not  a  proi)er 
person  to  have  the  care  and  custody  of  her  child.  It 
clearly  appears  that  when  the  child  was  a  nursing  babe 
she  went  off  and  left  it  for  ten  days  or  more.  Her 
excuse  for  so  doing  is  that  thereby  she  would  force  her 
husband  to  permit  her  child  by  a  former  husband  to 
live  with  her.  Of  the  merits  of  this  dispute  we  are  not 
advised,  but  the  conduct  of  the  appellee,  we  think, 
shows  she  had  little  love  or  affection  for  the  child,  and 
punished  it  for  the  fault,  i)ossibly,  of  her  husband.  No 
excuse  whatever  is  given  why  she  did  not  take  it  with 
her  so  as  to  give  it  the  nourishment  provided  by  nature. 
She  obtained  the  custody  of  the  child  from  the  sheriff 
by  a  false  pretense,  and  has  taken  it  to  some  place 
unknown,  and,  having  done  this,  she  fails  to  appear  and 
defend  this  appeal,  but  retains  the  custody  of  the  child, 
which  she  obtained  wrongfully,  and  in  contempt  of  the 
order  of  the  court,  although  it  clearly  appears  by  her 
own  evidence  that  she  is  possessed  of  ample  means  to 
enable  her  to  defend.  There  is  other  evidence  in  the 
record  which  tends  to  show  the  plaintiff  is  not  a  proper 
person  to  have  the  custody  of  the  child. 

in.  There  is  no  evidence  in  the  record  tending  to 
show  that  James  Odgen  is  a  proper  person  to  have  the 
custody  of  the  child.  He  testifies  that  he  keeps  a  feed- 
stable,  and  that  he  is  the  brother  of  the  appellee.  The 
lecord  does  not  disclose  what,  if  any,  efforts  he  has 
made  to  obtain  custody  of  the  child.  Prom  his  rela- 
tionship to  the  appellee,  in  the  absence  of  any  showing 
whatever,  the  inference  may  be  indulged  that  he  has 
made  no  such  efforts,  and  vnll  not  do  so.  The  result  is 
that  the  order  of  the  court  will  not  prove  effective,  and 
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the  child  will  remain  in  the  custody  of  the  appellee, 
who,  we  infer,  the  district  court  found,  as  we  find,  was 
an  unsuitable  person,  and  that  the  best  interests  of  the 
child  require  it  should  be  placed  in  the  care  of  some 
one  else.  We  cannot  concur  with  the  district  court  in 
placing  the  child  in  the  custody  of  Odgen,  for  the  rea- 
son that  there  is  no  evidence  showing  him  to  be  a  fit 
and  proper  person.  Certainly,  before  the  parents,  or 
either  of  them,  can  be  deprived  of  the  custody  of  their 
minor  children,  it  should  quite  satisfactorily  appear 
that  they  are  not,  because  of  unfitness,  entitled  to  such 
custody,  and  that  the  person  to  whom  they  may  be 
awarded  is  a  fit  and  proper  person.  This  should  not  be 
left  in  doubt,  but  should  afllrmatively  appear  from 
the  evidence  introduced. 

IV.  The  next  question  is  whether  the  best  interests 
of  the  child,  under  the  peculiar  circumstances,  require 
that  it  should  be  committed  to  the  custody  of  the  appel- 
lant, its  father.  We  are  able,  we  think,  to  confidently 
say  that  it  does  not  appear  that  he  is  an  unsuitable  per- 
son. He  seems  to  have  sufficient  means,  and  has  a. 
home.  He  is  about  forty-six  years  old  and  unmarried.' 
His  mother  lives  with  him,  but  she  is  upward  of  eighty 
years  old.  There  is  no  evidence  tending  to  ^show  that 
appellant  does  not  intend  to  maintain  his  home,  and 
there  is  no  evidence  in  the  record  tending  to  show  that 
he  does  not  love  his  child.  But  we  think  the  contrary 
inference  may  be  justly  indulged.  We  are  forced  to 
the  conclusion  that  the  best  interests  of  the  child  require 
that  it  should,  for  the  present,  be  committed  to  the  care 
and  custody  of  the  appellant.  The  judgment  of  the 
district  court  is  reversed,  and  the  cases  remanded,  with 
directions  to  enter  a  decree  in  the  first  above-entitled 
case  in  accordance  with  this  opinion,  or  the  appellant 
may  have  a  decree  in  this  court  if  he  so  elects. 

Revebseb. 
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76    129 
fl38    637 


1.  Appeal :  error  without  prejudice.  Errors  committed  in  favor 
of  an  intervenor,  to  whom  no  relief  of  any  kind  is  finally  granted, 
are  without  prejudice,  and  no  ground  of  complaint  on  appeal. 

2.  Fromiflflory  Hotes:  ownership:  right  of  AcmoN.  The 
note  in  suit  was  made  to  "  the  order  of  M.,  cashier,  at  First  National 
Bank  of  Jessup,  Iowa,"  and  by  him  indorsed  to  plaintiff  "  for 
accoimt  of  First  National  Bank,  Jessup,  Iowa,"  Plaintiff  had 
possession  of  the  note,  and  alleged  that  it  owned  it ;  and  the 
answer  by  implication  admitted  such  ownership,  but  denied 
generally  all  averments  zrot  admitted.  Held  that  the  proof  of 
ownership  was  sufdcient. 


8.   :  LOSS  OF  collaterals  :  dkcharob  of  co-maker.    One  of 

two  makers  of  a  note  executed  a  chattel  mortgage  as  collateral 
security.  The  mortgage  appeared  to  have  been  made  at  the 
request  and  for  the  benefit  of  the  other  co-maker,  and  at  his 
request  it  was  withheld  from  the  records,  and  the  property  was 
left  in  the  hands  of  the  mortgagor,  who  afterwards  died. 
His  administrator  was  unable  to  find  some  of  the  property,  but 
inch  as  he  could  find  he  sold,  and  applied  the  proceeds  on  the  note. 
In  an  action  against  the  surviving  co-maker,  held  th&t  plaintiff  was 
not  required  to  account  for  the  property  which  could  not  be  found  ; 
no  duty  being  imposed  upon  it  to  preserve  it. 

Appeal  from  Buchanan  District  Court.— Ko^.  J.  J. 

Net,  Judge. 

Filed,  September  7,  1888. 

Plaintiff  seeks  to  recover  the  amount  due  on  a 
promissory  note  made  by  defendant  and  one  Lancelot 
Piatt,  now  deceased.  The  making  of  the  note  is  admit- 
ted, but  defendant  avers  that  he  signed  the  same  as 
snrety  only,  and  pleads  several  defenses  based  on  the 
alleged  suretyship.  He  also  claims  payment  of  the 
note,  that  he  has  been  released  from  liability,  and  other 
defenses.  The  case  was  tried  to  a  jury,  which  found 
specially  that,  as  between  defendant  and  Piatt,  the 
defendant   signed  the  note  as  co-maker.      A  general 
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verdict  was  returned  in  favor  of  plaintiff  for  the  amount 
due  on  the  note,  and  judgment  rendered  therefor.  From 
this  judgment  the  defendant  appeals. 

Martin  &  WamhacJi  and  E.  E.  Hasner,  for  appel- 
lant. 

Woodward  &  CooJc^  for  appellee. 

Robinson,  J. —  I.  The  administrator  of  the  estate 
of  Piatt  filed  a  petition  of  intervention,  in  which  he 
1.  Appeal  :  error  ^-Heged  that  the  uote  iu  suit  was  signed  by 
J^fJe.'^* P'^J-  defendant  as  joint  maker;  that,  notwith- 
8t<anding  that  fact,  defendant  had  filed 
against  the  estate  of  decedent  a  claim  for  the  amount 
due  on  the  note,  which  he  asked  to  have  allowed  in 
case  plaintiff  succeeds  in  this  action,  on  the  alleged 
ground  that  he  signed  the  note  as  surety  only.  The 
intervenor  asks  to  be  made  a  party  plaintiff  with  the 
bank ;  that  defendant  be  held  to  have  signed  the  note  as 
joint  maker,  and  not  as  surety  ;  and  that  he  have  judg- 
ment for  costs.  A  motion  to  strike  the  petition  of  inter- 
vention from  the  files,  made  by  defendant,  was  over- 
ruled, and  defendant  thereupon  filed  an  answer  to  it. 
The  action  of  the  court  in  overruling  the  motion  to  strike, 
and  in  sustaining  certain  objections  made  by  intervenor 
to  evidence,  is  objected  to  by  appellant.  If  the  action 
complained  of  was  in  fact  erroneous,  and  if  appellant  is 
now  in  position  to  urge  his  objection,  we  should  have  to 
hold  the  error  to  be  without  prejudice,  for  the  reason 
that  no  judgment  was  rendered  in  favor  of  intervenor, 
nor  was  he  given  relief  of  any  kind. 

II.  Appellant  insists  that  plaintiff  has  not  shown 
title  to  the  note  in  suit.  It  was  made  payable  ' '  to  the 
a.  prommboby  order  of  Geo.  S.  Murphy,  cashier,  at  First 
2whiV:?St  National  Bank  of  Jessup,  Iowa,"  and 
of  action.  indorsed  to  plaintiff  in  words  following  : 
*'Pay  Farmers^  Bank,  Jessup,  Iowa,  or  order,  for 
account  of  First  National  Bank,  Jessup,  Iowa.  Geo.  S. 
Murphy,  cashier."  It  is  shown  that  the  First  National 
Bank  ceased  to  exist  April  20, 1886.    The  note  is  in  the 
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possession  of  plaintiff,  and  it  is  presumed  to  own  it,  in 

the  absence  of  proof  to  the  contrary.     The  indorsement  j 

does  not  show  that  the  First  National  Bank  is  the  owner. 

The  petition  alleges  that  it  is  owned  by  plaintiff,  and 

numerons  admissions  in  the  answer  show  that  this  was 

not  controverted  by   defendant,   although  the  answer 

contains  a  general  denial  of  matters  not  admitted.     We 

think  the  proof  of  ownership  is  sufficient. 

III.  A  chattel  mortgage  was  given'  by  decedent  to 
secure  the  note  in  suit.  A  part  of  the  mortgaged 
, .  ij^  ^f    property  was  sold  at  private  sale,  and  the 

d?^SSS'of    proceeds  applied  in  payment  of  the  note. 

co-maker.  rpj^^  defendant  complains  of  the  refusal  of 
the  district  court  to  give  an  instruction  which  contained 
the  following  :  "  Plaintiff  must  further  show  what  dispo- 
sition has  been  made  of  the  property  described  in  said 
mortgage,  not  shown  by  plaintiff  to  have  been  sold.  If 
any  portion  of  said  property  is  claimed  by  plaintiff  to 
have  been  lost,  or  to  have  died,  the  plaintiff  must  show 
by  a  preponderance  of  the  evidence  that  such  loss  or 
death  was  without  fault  or  neglect  on  the  part  of  the 
plaintiff."  The  evidence  tends  to  show  that  the  mort- 
gage was  given  at  the  request  and  for  the  benefit  of 
defendant ;  that  it  was  kept  from  the  records  at  his 
minest ;  that  it  was  given  in  November,  1885  ;  and  that 
the  property  therein  described  remained  in  the  posses- 
sion of  the  mortgagor,  Piatt,  until  his  death,  five  months 
later  ;  that  some  of  the  property  could  not  then  be 
found,  but  that  the  administrator  of  decedent  took  pos- 
session of  all  he  could  find,  and  sold  the  same  for  its  value, 
and  applied  the  proceeds  on  the  note.  Under  these  facts 
it  was  not  necessary  for  plaintiff  to  account  for  property 
which  could  not  be  found  when  the  administrator 
attempted  to  take  possession  of  it.  If  any  of  it  had 
been  sold  by  decedent,  or  taken  to  pay  his  debts,  plain- 
tiff would  not  have  been  responsible,  in  the  absence  of 
consent  Nor  was  it  the  duty  of  plaintiff  to  show  what 
kad  become  of  the  property  which  it  had  not  reduced  to 
P<366ession.     It  was  the  understanding  of  all  parties  that 
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the  property  should  remain  in  the  possession  of  the  mort- 
gagor, and  no  duty  was  imposed  upon  plaintiflf  to  pre- 
serve it.  In  our  opinion  the  instruction  was  properly 
refused. 

IV.  Other  questions  are  discussed  by  counsel. 
The  most  important  of  them  are  based  upon  the  theory 
that  defendant  signed  the  note  as  surety  only  ;  and,  in 
view  of  the  special  findings  of  the  jury,  they  are  not 
material  in  this-  case.  There  was  evidence  sufBcient  to 
sustain  the  special  finding,  and  also  the  general  verdict. 
We  find  no  prejudicial  error  in  any  of  the  matters  dis- 
cussed.    The  judgment  of  the  district  court  is  therefore 

Affirmed. 


Marshall  v.  Marshall  et  al. 

Deed  ;  father  to  son  :  ukdub  influence  :  BEsassiON.  An  aged 
father,  upon  the  loss  of  his  wife,  conveyed  his  farm  and  other  prop- 
erty to  his  son  in  consideration  of  a  stipulated  annuity  and  support 
of  himself  and  another  for  life.  The  contract  was  not  unreason- 
able in  itself ,  and  was  not  dictated  by  the  son,  and  the  evidence 
failed  to  establish  the  claim  that  the  father  was  incapacitated  at  the 
time  to  make  it.  Neither  was  it  shown  that  the  son  failed  to  per- 
form his  part  of  it  in  good  faith.  It  appears,  however,  that  there 
was  a  conflict  between  the  parties  as  to  the  quality  of  the  suppoi-t 
which  the  son  was  furnishing,  and  the  father  soon  left  the  son^s 
house  and  went  to  live  with  a  daughter,  but  the  other  person  who 
was  to  be  supported  was  satisfied,  and  remained  with  the  son. 
Held  that  the  evidence  did  not  warrant  a  rescission  of  the  convey- 
ance on  the  ground  of  incapacity,  undue  influence,  and  failure  on 
the  son's  part  to  perform  the  contract. 

Appeal  from  Delaware  District  Court. — Hon.  Carl  F. 

CouoH,  Judge. 

Piled,  September?,  1888. 

Action  in  equity  to  set  aside  a  conveyance  of  real 
and  personal  property^  and  for  other  relief.  The  district* 
court  rendered  a  decree  setting  aside  the  conveyance,  as 
prayed.    The  defendants  appeal. 

Blair  &  Dunham^  for  appellants. 

Bronson^  Carr  &  Le  Roy^  for  appellee. 
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Robinson,    J.— The  defendants  are  husband  and 
wife.    The  plaintiff  is  the  father  of  the  defendant  John 
Marshall,    Jr.,  and  was  seventy-five  years  old  on  the 
tenth  day  of  January,  1886.    About  the  twenty-seventh 
day  of  August,  1885,  his  wife  died,  and  on  the  tenth  day 
of  the  next  month  he  executed  the  instrument  in  contro- 
reray.  It  conveyed  to  his  son  ninety-five  acres  of  land,  and 
a  wagon  and  farm  machinery.     The  value  of  all  this  prop- 
erty was  about  three  thousand  dollars,  and  the  considera- 
tion for  it  named  in  the  conveyance  was  an  agreement  on 
the  part  of  the  grantee  to  pay  to  the  grantor  one  hundred 
dollars  per  year  during  his  lifetime,  and  to   *^keep  and 
snpport  grantor,  in  addition  to  above  sum,  during  his 
natural  life,  in  a  good  and  comfortable  manner,  giving 
him  good  food  and  shelter,  and  a  good  room  in  the  new 
house.''     Also  to  "support  and  keep,  during  her  natural 
life,  one  Anna  Maria  Ulrich,  in  a  good  and  comfortable 
manner."     Also  to  pay  the  sum  of  three  hundred  dol- 
lars to  the  daughters  of  the  grantor,  within  two  years 
after  his  death.    After  this  instrument  was  executed  the 
plaintiflf  and  Mrs.  Ulrich  made  their  home  with  defend- 
ants until  the  latter  part  of  December,  1886,  when  the 
plaintiff  left,  and  made  his  home  with  a  daughter.   Mrs. 
Ulrich  continued  to  reside  with  defendants.    The'  plain- 
tiff alleges  that  when  said  instrument  was  executed  his 
mind  was  so  impaired  by  the  infirmities  of  age,  physical 
debility,  p,nd  grief  at  the  loss  of  his  wife,  as  to  render 
him  wholly  incapable  of  managing  his  affairs  ;  that  his 
son  had  managed  his  business  and  acted  as  his  coun- 
selor ;  and  that  the  instrument  was  procured  through  the 
undue  influence  of  the  son  and  the  mental  incapacity  of 
the  plaintiff.    He  further  alleges  that  the  son  has  failed 
to  perform  on  his  part  the  requirements  of  said  instru- 
ment ;  that  he  failed  to  furnish  plaintiff  suitable  food, 
and  ill  treated  both  plaintiff  and  Mrs.  Ulrich. 

L     The  determination  of  this  case  depends  chiefly 

upon  questions  of  fact.     There  is  much  conflict  in  the 

evidence,  but,  after  reading  it  with  care,  we  have  reached 

the  conclusion  that  the  preponderance  is  with  appellants 

.  oa  all  material  issues.    The  transaction  involved  in  this 
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case  is,  in  its  main  features,  not  an  uncommon  one.  The 
father,  made  homeless  by  the  death  of  his  wife,  and 
feeling  the  effects  of  age,  sought  to  provide  for  himself, 
and  for  a  dependent  sister  of  his  deceased  wife,  a  home 
and  the  comforts  of  life  during  their  remaining  years,  and 
for  that  purpose  conveyed  to  the  son  substantially  all  his 
property.  The  son  accepted  the  trust,  and  under- 
took to  discharge  it.  As  soon  as  the  agreement  was 
made,  and  its  execution  entered  upon,  the  interests  of  the 
parties  to  it  seemed  to  conflict.  It  appeared  to  be  to  the 
interest  of  the  father  to  obtain  as  much,  and  to  the 
interest  of  the  son  to  yield  as  little,  as  possible  in  carry- 
ing out  the  agreement.  When  such  an  apparent  conflict 
of  interests  exists,  more  than  ordinary  care  is  required 
to  prevent  jealousies  and  ill-will.  It  often  happens  that 
interested  relatives  and  others  busy  themselves  in 
fomenting  discord,  and  we  think  it  is  a  matter  of  common 
knowledge  that  transactions  of  this  character  are  rarely 
carried  out  to  the  fall  extent  contemplated  by  the  par- 
ties, without  trouble  of  some  kind.  But  the  fact  that 
unpleasant  results  are  apt  to  follow  agreements  of  the 
kind  in  question  affords  no  sufficient  ground  for  setting 
them  aside.  If  they  are  entered  into  voluntarily  by  par- 
ties competent  to  contract,  with  knowledge  of  all  material 
facts,  and  without  fraud,  they  must  be  sustained.  In 
our  opinion  the  plaintiff  has  failed  to  overcome  the  pre- 
sumption which  exists,  in  the  first  instance,  that  he  was 
competent  to  contract,  and  that  the  instrument  in  ques- 
tion was  his  free  and  voluntary  act,  and  valid.  Numerous 
witnesses,  it  is  true,  testify  that  he  had  not  been  consid- 
ered capable  of  transacting  business  for  years.  Most,  if 
not  all,  of  these  are  interested  relatives.  As  many  or 
more  witnesses  testify  that  plaintiff  was  of  sound  mind, 
both  before  and  after  the  death  of  his  wife,  and  that  he 
transacted  business  habitually.  These  are  chiefly  dis- 
interested witnesses,  and  their  testimony  seems  to  us  to 
be  the  more  credible.  The  agreement  itself,  although 
possibly  unwise,  was  not  unnatural,  and  its  terms  are  not 
such  as  to  suggest  unfairness.  At  the  time  it  was  made, 
the  plaintiff  had  one  son,  the  defendant  John,  and  five 
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daughters,  all  of  whom  were  married.    The  son  had 
worked  at  home  until  he  was  of  age,  and  some  of  the 
evidence  tends  to  show  that  plaintiff  thought  that  he 
was  justly  entitled  to  more  of  the  property  than  the 
daughters.    Mrs.    Ulrich .  was   partially  disabled  from 
taking  care  of  herself,  and  had  been  an  invalid  for  years. 
The  supporting  of  these  two  persons,  and  the  payment  of 
one  hundred  dollars  each  year,  was  certainly  a  consider- 
able tax ;  and  the  length  of  time  during  which  this  would 
have  to  be  done  was  necessarily  uncertain.     It  seems  to 
us  that  the  agreement  was  in  itself  reasonable  and  just. 
It  was  drawn  by  one  in  whom  plaintiff  seems  to  have 
confidence,  and  who  seems  to  be  worthy  of  it.     It  was 
dictated  by  plaintiff,  and  carefully  read  and  explained 
to  him  before  he  signed.    The  only  suggestion  made  by 
the  son  while  it  was  being  prepared  was  that  certain 
property  which  the  father  wished  to  be  included  should 
be  omitted.    The  scrivener  testifies  that  he  had  known 
plaintiff  for  ten  or  eleven  years,  and  that  at  the  time  of 
executing  the  instrument  the  condition  of  his  mind  was 
good,  and  as  clear  as  it  used  to  be.     We  think  the  agree- 
ment must    be    sustained.     Oardner  v.  Lightfoot^  71 
Iowa,  677. 

IL  The  evidence  fails  to  show  that  the  son  violated 
the  agreement.  The  only  complaint  made  by  plaintiff 
when  he  left  the  house  of  defendants  was  that  he  didn'  t 
like  the  coffee.  It  is  shown  that  this  was  good.  It  is 
also  shown  that  the  treatment  of  both  plaintiff  and  Mrs. 
Ulrich  was  good,  and  that  Mrs.  Ulrich  was  entirely  sat- 
isiied.     We  conclude,  therefore,  that  the  decree  of  the 

district  court  must  be 

Reversed. 
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Sherman  v.  Shebmaw, 

ITS  ^SSi      1-     Gift:  evidencb:  fbiob  declabatioms  of  intent.    Plaintiff  and 

defendant  are  brothers,  and  the  former  held  the  latter's  note  for  a 

di32  571  Bu°^  ^'  money  loaned  to  him.    In  an  action  on  the  note,  defendant 

' claimed  that  plaintiff  had  given  the  note  to  him,  and  this  was  the 

only  issue  in  the  case.  Defendant  was  allowed  to  introduce  evi- 
dence of  plaintiff 's  declarations  of  his  intention  to  execute  the  gift, 
made  prior  to  the  time  of  its  alleged  execution.  Held  that  this 
testimony  was  properly  admitted,  but  that  it  was  error  afterwards 
to  exclude  evidence  of  other  declarations  of  plaintiff,  made  to  a 
third  person  only  a  few  hours  prior  to  the  time  of  the  alleged  exe- 
cution of  the  gift,  in  which  he  expressed  his  intention  to  insist  upon 
the  payment  of  the  note. 

3.     : :  IBBELEVANT  MATTERS.    In  such  case  evidence  as  to 

the  amount  of  interest  included  in  the  note,  and  as  to  when  the 
money  was  loaned,  or  what  plaintiff  had  given  to  other  relatives, 
was  irrelevant  to  the  issue. 

Appeal  from   Jasper  District  Court— TIo:s.   W.   R. 

Lewis,  Jndge. 

Piled,  September  7,  1888. 

Action  on  a  promissory  note  for  upward  of  seven 
thousand  dollars,  executed  in  1880  by  the  defendant, 
and  payable  to  the  plaintiff,  with  interest  at  eight  per 
cent.,  which  note,  the  plaintiff  alleged,  had  been  obtained 
from  him  by  the  defendant  by  fraud.  The  defendant 
admitted  the  execution  of  the  note,  and  pleaded  that  in 
1886  the  plaintiff  had  made  a  voluntary  gift  of  the  note 
to  him.  Trial  by  jury,  verdict  for  the  defendant,  judg- 
ment, and  the  plaintiff  appeals. 

Winslow  &  Varnum^  for  appellant. 

E.  J.  Salmon^  Kerr  <fe  McElroy  and  John  F. 
Lacey^  for  appellee. 

Seevers,  C.  J. — I.  The  defendant  conceded  in 
open  court  that  the  plaintiff  was  entitled  to  recover 
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unless  ne  succeeded  in  establishing  tliat  the 
'  (Srce:  *  prior  Dote  in  controveisy  had  been  given  to  him, 
ofi^?^'**     assumed  the  burden  of  such  issue,  and,   to , 

sustain  it,  introduced  evidence  tending  to 
show  that,  several  times  between  the  date  of  the  note 
and  the  claimed  gift,  the  plaintiff  stated  that  he  did  not 
expect  the  defendant  to  pay  the  note,  and  that  he 
expected  to  make  him  a  gift  of  it.  The  evidence  tended 
to  show  that  the  plaintiff  and  defendant  had  some  con- 
versation about  other  notes,  and  that  the  latter  asked 
the  former  what  he  was  going  to  do  with  the  note  in 
question,  and  said:  **You  have  always  told  me  you 
never  exi)ected  me  to  pay  it.  I  would  like  it  now,  and 
if  you  expect  to  make  me  a  present  of  it,  give  it  to  me 
now."  The  plaintiff  replied,  "Well,"  and  "went  up 
stairs,  came  down  vnth  the  note,  and  gave  it  to  the 
defendant,"  and  almost  immediately  thereafter  went  to 
the  train  and  started  to  Ohio.  The  plaintiff,  at  the  time 
of  the  trial  in  1887,  was  about  seventy-two  years  old, 
and  he  and  the  defendant  are  brothers.  The  evidence 
tends  to  show  that  the  plaintiff  had  loaned  his  other 
brothers  different  sums  of  money,  and  that  there  was 
some  controversy  or  anxiety  between  his  brothers  and 
sisters  in  what  manner  he  would  divide  his  estate 
between  them.  On  the  morning  of  the  day  the  gift  is 
claimed  to  have  been  made,  the  plaintiff  was  at  the 
house  of  W.  R.  Mathews,  his  brother-in-law,  and,  when 
sitting  in  a  room  in  Mathews'  house,  he  called  the  latter 
to  him.  The  plaiptiff  then  had  the  note  in  question  in 
his  hand,  and  when  he  went  away  he  folded  it  up  and 
put  it  in  his  pocket.  There  was  evidence  tending  to 
show  the  facts  above  stated.  Thereupon  the  plaintiff 
a^ked  Mathews,  "What  did  he  say  he  was  going  to  do 
with  the  note?"  This  question  was  objected  to,  and 
the  objection  sustained.  Thereupon  the  plaintiff  offered 
to  prove  by  the  witness  ' '  that  he,  on  the  morning  that  it 
is  claimed  by  the  defendant  that  the  note  was  given  to 
him,  and  about  two  hours  prior  thereto,  in  the  presence 
of  the  witness  W.  R.  Mathews,  declared  that  he  was  going 
to  Thomas  Sherman  with  that  note,  and  have  a  credit 
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placed  upon  it,  and  if  he  did  not  in  some  way  adjust  the 
note  he  would  collect  it  by  legal  means."  The  court 
refused  to  permit  the  proposed  evidence  to  be  intro- 
duced, and  in  so  ruling  the  appellant  insists  the  CDurt 
erred.  The  only  object  of  the  evidence  introduced  by 
the  defendant  tending  to  show  that  the  plaintiff  at  some 
future  time  intended  to  give  the  note  to  the  defendant 
was  to  strengthen  and  increase  the  probabilities  that  the 
gift  was  made  at  the  time  and  as  claimed  by  defendant. 
Such  evidence  tended  to  show  an  intent  to  give  only, 
a;nd  without  more  did  not  tend  to  establish  the  defense 
relied  on.  An  unexecuted  gift,  it  will  be  conceded,  is 
not  valid.  In  fact,  it  cannot  exist.  But  the  evidence 
was  material  as  showing  an  intent  to  give,  and  therefore 
had  an  important  bearing  on  the  question  whether  such 
intent  had  been  consummated.  The  evidence  proposed 
to  be  introduced  had  just  an  opposite  tendency,  and 
made  it  probable  that,  while  the  plaintiff  may  have  had 
the  intent  to  make  a  gift,  such  intention  had  been 
changed,  land  that  about  two  hours  prior  to  the  time  the 
gift  is  claimed  to  have  been  made  the  plaintiff  intended 
not  to  make  a  gift,  but  to  insist  on  the  payment  of  the 
note.  Was  the  proposed  evidence  admissible?  Coun- 
sel, for  the  appellee  insist  it  was  not,  because  it  was  a 
declaration  in  favor  of  the  plaintiff,  and  against  the 
interest  of  the  defendant.  The  declaration  preceded 
the  gift,  and  was  prior  to  the  time  any  right  had  vested  in 
the  defendant,  and  we  think  the  evidence  was  explana- 
tory of  the  prior  declarations  of  the  plaintiff  that  he 
intended  to  give  the  note  to  the  defendant.  The  intent 
of  a  person  to  do  or  not  to  do  any  given  thing  can  only 
be  shown  by  his  acts,  declarations  and  conduct,  and 
when  declarations  are  introduced  in  evidence  tending  to 
show  such  intent,  other  and  subsequent  declarations 
tending  to  show  a  contrary  intent,  made  prior  to  the 
consummation  of  the  act,  are  admissible  for  the  purpose 
of  enabling  the  jury  to  determine  what  in  fact  the 
intent  of  the  person  was,  and  thus  making  it  probable 
or  improbable  that  the  act,  whatever  it  may  be,  in  con- 
troversy  was  consummated  in   accordance    with    the 
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expressed  intent  of  the  party.  This  class  of  evidence 
constitutes  an  exception  to  the  general  rule,  and  may  or 
may  not  be  admissible,  according  to  the  circumstances 
of  each  particular  case.  It  is  dilSicult  to  establish  a  gen- 
eral rule  applicable  to  all  cases.  The  circumstances 
under  which  the  declaration  is  made,  its  possible  object, 
and  whether  made  with  an  evident  design  and  purpose, 
may  affect  its  admissibility,  and  certainly  will  have  an 
important  bearing  on  the  weight  to  be  attached  thereto. 
In  the  case  at  bar  we  discover  no  suspicious  circum- 
stances indicating  an  object  or  purpose  on  the  part  of  the 
plaintiff  except  to  express  to  a  relative,  with  whom  he 
was  visiting,  kis  then  intention  in  relation  to  the  note, 
and  what  he  intended  to  do  with  it,  contradictory  of 
and  to  any  previous  intent  he  may  have  had  to  give  it  to 
the  defendant.  Of  course,  if  a  controversy  had  arisen 
at  the  time  the  declaration  to  Mathews  was  made 
between  these  parties  as  to  the  proposed  gift  or  inten- 
tion to  do  so,  if  such  intent  amounted  to  a  vested  right, 
—a  different  rule  might  prevail.  The  foregoing  views, 
to  a  greater  or  less  extent,  are  sustained  by  the  following 
authorities:  Darby^ s  AdmW  v.  Rice^  2  Nott  &  McC. 
596;  Miller  v.  Batman,  11  Ala.  609  ;  Stone  v.  ^  Strovd^ 
6  Rich.  Law,  306 ;  Whitney  v.  Wheeler,  116  Mass.  490  ; 
Whitwell  T.  Winslow,  132  Mass.  307 ;  Joyce  v.  Hamil- 
ton, 111  Ind.  163 ;  Shailer  v.  Bumstead,  99  Mass.  112 ; 
Barthelemy  v.  People,  2  Hill  [N.  Y.  ]  248,  note.  Coun- 
sel for  the  defendant  have  cited  many  cases  in  support 
of  their  theory,  but  we  think  they  are  all  distinguishable. 
In  some  the  declaration  was  subsequent  to  the  gift,  and 
in  none  of  them,  we  think,  was  the  declaration  sought 
to  be  introduced  in  evidence  because  contradictory  to  or 
as  bearing  on  the  question  as  to  the  existence  of  an 
unexecuted  intent. 

II.  It  will  be  observed  that  the  only  issue  was  whether 
there  was  an  executed  gift ;  but  we  think  evidence  was 

J, admissible  tending  to  show  that  at  various 

tewii^t        times  the  plaintiff  had  expressed  an  intention 

to  give  the  defendant  the  note  in  question. 

To  some  extent,  at  least,   it  tended  to   explain   and 
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had  a  bearing  on  the  question  whether  a  gift  was  after- 
wards made.  But  we  are  unable  to  see  the  materiality 
of  evidence  showing  the  amount  of  interest  included  in 
the  note,  or  when  the  plaintiff  let  the  defendant  have 
the  money  for  which  it  was  given,  or  what  he  had 
given  his  other  relatives.  Such  evidence  had  no  ten- 
dency to  establish  the  gift  in  question.  The  instruc- 
tions, counsel  for  appellant  concede,  "as  a  rule  were 
full  and  fair,"  and  yet  they  are  criticised  in  connection 
with  those  asked  and  refused.  We  think  the  criticism 
is  not  well  founded,  and  find  no  error  in  the  record, 
except  as  above  stated.  Motions  to  strike  amended 
abstracts  and  arguments  from  the  files  we  do  not  deem  it 
necessary  to  determine. 

Reversed. 


Young  et  al.  v.  The  Webster  City  &  Southwestern 

Railway  Company  et  al. 


1. 


2. 


8. 


Bailroads:  forfeiture  of  franchises  by  non-user:  what  is 
NOT.  The  defendant  company  did  not  begin  to  build  its  railroad 
until  more  than  two  years  after  its  organization,  nor  did  the  sub- 
scribers to  the  capital  stock  sooner  pay  up  their  subscriptions  and 
take  certificates  of  stock;  but  the  company  was  continuously 
engaged  in  efforts,  requiring  the  expenditure  of  money,  to  procure 
the  additional  means  necessary  to  build  the  road.  Held  that  these 
acts  were  such  an  exercise  of  its  franchises  as  would  prevent  a 
forfeiture  under  section  1079  of  the  Code. 


:  TAX  IN  AID  of  :  VALIDITY  :  PROMISES  TO  REMIT  TAXES  :  EVI- 
DENCE. The  claim  that  a  tax  voted  to  aid  the  defendant  company 
in  the  construction  of  its  road  was  invalidated,  under  section  3, 
chapter  159,  Laws  of  1884,  on  the  ground  that  the  company  pro- 
cured the  tax  to  be  voted  by  promising  taxpayers  to  remit  their 
taxes,  held  not  to  be  sustained  by  the  evidence. 


: : :  compuance  with  terms.    The  condition 

on  which  a  tax  was  voted  to  aid  in  the  construction  of  defendant's 
road  was  that  the  road  should  be  built  from  a  given  point  to  some 
point  of  intersection  with  another  road,  so  that  there  would  be  a 
continuous  line  of  road  to  a  named  station  on  such  other  road. 
Held  that  this  did  not  require  that  defendant  should  build  a  contin- 
uous line  of  road  from  the  given  point  to  such  station,  but  that  it 
was  sufficient  that  such  station  might  be  reached  by  a  continuous 
line  by  the  use  of  the  line  of  such  other  road  from  tlie  point  of 
intersection  to  such  station. 
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4    : :  CITY  IK  TOWNsmp :  by  whom  vote  to  be  ordered. 

Where  there  is  a  city  within  the  limits  of  a  town^p,  but  not  coter- 
minous with  the  township,  the  township  trustees  may  order  the 
submission  of  the  question  whether  the  township,  including  the 
city,  will  vote  a  tax  in  aid  of  the  construction  of  a  railroad. 

5.     : :  OBDBRIKO  ELECTION  :   TOWNSHIP  TRUSTEES  t  POWER 

OF  MAJORITY:  NOTICE  TO  THE  OTHER.  Where  Called  meetings  of 
boards  of  trustees  or  other  bodies  are  necessary,  it  is  not  required, 
in  the  case  of  the  absence  of  members,  that  the  meetings  be  deferred 
until  their  return,  in  order  that  they  may  be  notified  thereof,  but 
the  majority  may  act  without  such  notice.  So  held  where  two  of 
the  trustees  of  a  township,  without  notice  to  the  third  one,  who 
was  absent  from  home,  in  a  called  meeting,  ordered  an  election 
upon  the  question  of  voting  a  tax  in  aid  of  the  construction  of  a 
railroad. 

Appeal  from  Hamilton  District  Court. — Hon.   S.   M. 

Weaver,  Judge, 

Piled,, September  7,  1888. 

This  is  an  action  in  equity,  the  object  of  which  is  to 
restrain  the  collection  of  a  tax  levied  to  aid  in  the  con- 
struction of  the  Webster  City  and  Southwestern  Eail  • 
road,  upon  the  grounds  that  said  tax  is  illegal  and  void. 
There  was  a  full  trial  in  the  district  court,  and  the  peti- 
tion of  the  plaintiffs  was  dismissed.    They  appeal. 

W.  J.  Covilj  for  appellants. 

Chase  <fe  Chase,  for  appellees. 

RoTHROCK,  J.— I.    The  Webster  City  and  South- 
western  Bailroad  Company  was  duly  incorporated  in 
L  railboam  :      ^^®  mouth  of  September,   1883.    The  object 
^chSS'by   ^^^  purpose  of  the  incorporation  was  to 
JJ^itT^^****  build  a  railroad  from  Webster  City  to  cer- 
tain coal  mines  on  the  Des  Moines  river,  in 
Webster  county.      The  company  was  organized  by  W. 
C.  Wilson,  Jacob  M.  French  and  S.  B.  Eosenkrans,  who 
each  subscribed  five  thousand  dollars  to  the  capital 
stock  of  the  company.     They  were  all  residents  of  Web- 
ster City,  and  in  its  inception  the  enterprise  was  purely 
local.     It  was  not  supposed  that  a  sufficient  sum  of 
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money  could  be  raised  by  subscriptions  to  the  capital 
stock  by  persons  resident  of  Webster  City  to  constract 
the  road.  A  survey  of  the  proposed  road  was  made,  the 
expense  of  which  was  paid  by  the  stockholders  ;  and  the 
township  of  Boone,  in  October,  1883,  voted  a  three  per 
cent,  tax  to  aid  in  the  construction  of  the  road.  After- 
wards efforts  were  made  to  secure  aid  by  taxation  in 
other  townships,  which  failed  ;  and,  after  active  efforts 
on  the  part  of  the  company  to  secure  aid  to  build  the 
road,  but  without  success,  in  September,  1884,  the  com- 
pany released  the  three  per  cent,  tax  which  had  been 
voted  in  Boone  township.  During  the  year  1885  the 
board  of  directors  of  the  company  held  meetings  to 
devise  ways  and  means  to  proceed  with  the  enterprise. 
About  the  fifteenth  day  of  February,  1886,  petitions 
were  put  in  circulatipn  for  an  election  in  Boone  town- 
ship for  a  tax  of  five  per  cent,  to  aid  in  building  the 
road.  A  majority  of  the  resident  freehold  taxpayers 
signed  the  petition.  An  election  was  ordered  and  held, 
at  which  a  large  majority  of  the  legal  voters  voted  in 
favor  of  the  tax.  The  road  was  built,  and  the  township 
trustees  certified  that  the  company  had  earned  the  tax, 
and  it  was  levied  by  the  board  of  supervisors.  It  is 
claimed  by  the  appellants  that  the  tax  is  illegal  and 
void  upon  several  grounds,  which  we  will  proceed  to' 
examine. 

It  is  insisted  that  the  Webster  City  and  Southwest- 
em  Railway  Company  had  ceased  to  exist  as  a  corpora- 
tion before  the  tax  in  question  was  voted.  The  claim  is 
based  upon  section  1079  of  the  Code,  which  is  as  follows : 
''Any  corporation,  organized  in  accordance  with  the 
provisions  of  this  chapter,  shall  cease  to  exist  by  the 
non-user  of  its  franchises  for  two  years  at  any  one  time ; 
but  such  body  shall  not  forfeit  its  franchises  by  reason 
of  its  omission  to  elect  officers,  or  to  hold  meetings  at 
any  time  prescribed  by  the  articles  of  incorporation  or 
by-laws,  provided  such  act  be  done  within  two  years  of 
the  time  appointed  therefor."  If  we  were  to  concede 
that  the  mere  non-user  of  the  franchises  of  the  company 
for  two  years  would  avoid  the  tax,   without  a  judgment 
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of  forfeiture  by  a  competent  court  (  a  question  which 
we  need  not  determine ),  the  evidence  in  the  case  falls 
far  short  of  showing  that  there  was  such  non-user  for 
the  time  provided  by  the  statute.     It  is  true,  the  com- 
pany was  incorporated  in  September,  1883,   and  it  did 
not  commence  to  build  its  road  until  April,  1886,   a 
period  of  more  than  two  years  ;  but  the  law  does  not  pro- 
vide that  a  railroad  company  shall  forfeit  its  charter  if  it 
does  not  commence  the  building  of  its  road  within  two 
years  after  it  acquires  its  charter  rights.     It  may  use  '  ^  its 
franchises"  as  effectually  in  raising  means  to  build  its 
road,  in  making  preliminary  surveys,  and  in  many  other 
ways,  as  it  can  in  grading  and  laying  ties  and  iron. 
Bromin  defines  a  franchise  to  be  '*a  particular  privilege 
conferred  by  grant  from  government,  and  vested  in  indi- 
viduals."    "  The  corporation  itself  is  not  a  franchise, 
but   it  is  the    attributes    of  the    corporation    which 
comprise  the  franchises  thereof, — its  special  powers  and 
rights."     1  Wood,  Ry.  Law,  sec.  14,  p.  27.     Now,   it  is 
perfectly  apparent  that  any  act^s  done  to  further  the 
objects  of  the  corporation  are  the  exercise  of  its  fran- 
chises.    The  record  shows  the  expenditure  of  money 
and  efforts  made  to  procure  additional  means  to  con- 
struct the  road,  and  that  such  efforts  were  continuous 
and  i)er8istent.    The  fact  that  the  subscribers  to  the 
capi^  stock  did  not  pay  up  their  subscriptions,  and 
take  certificates  of  stock,  was  not  a  non-user  of  the  fran- 
chise or  right  to  build  the  road. 

IL     It  is  next    claimed    by    appellants  that  the 
defendant  company  procured  the  tax  to  be  voted  by 

promising  taxpayers  to  remit  their  taxes. 

^  ofTTiSdi^l^  If  this  claim  is  well  founded,  the  tax  is  void. 

Sraitt*tSx^:    It  is  expressly  so  provided  in  section  8,  chap- 

evidenoe.        ^^  ^gg^  ^^^  Twentieth- General  Assembly  of 

this  state.  But  a  careful  examination  of  the  evidence 
demonstrates  that  this  claim  is  without  foundation. 
There  is  a  clear  preponderance  of  the  evidence  to  the 
effect  that  no  taxpayer  was  induced  to  either  sign  the 
petition  or  vote  at  the  election  for  the  tax  upon  any  offer 
or  promise  of  exemption  from  payment  by  any  oflBcer 
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8. 


ance 
tenns. 


or  agent  of  the  company,  or  by  any  other  person.  We 
need  not  set  out  nor  discuss  the  testimony  of  the  wit- 
nesses upon  this  question.  It  is  enough  to  say  that 
there  is  no  ground  for  sustaining  the  claim. 

III.     It  is  next  insisted  that  the  road  has  not  been 
constructed  as  required  by  the  petition  and  notice.    It 

. .      is  not   claimed    that   the   road   that   was 

I  wiS^""  actually  constructed  was  not  finished  before 
the  time  named  in  the  petition  and  notice. 
The  question  involves  a  construction  of  the  notice  for 
the  election  so  far  as  it  pertains  to  the  line  of  road  to  be 
aidedby  the  tax.  The  parts  of  the  notice  upon  which 
the  question  arises  are  as  follows:  "At  said  election 
the  question  will  be  submitted  to  the  voters  of  said 
township  of  aiding  said  railroad  company  in  the  con- 
struction of  its  railroad  between  Webster  City,  Iowa, 
and  a  point  on  the  line  of  the  Webster  City  &  Crooked 
Creek  Railroad,  in  the  county  of  Webster,  in  the  state^ 
of  Iowa,  by  the  levy  and  collection  of  a  five  (6)  percent, 
tax  on  the  taxable  property  in  the  said  township  of 
Boone,  which  said  tax  shall  be  levied  at  the  time  of 
lev3ring  the  ordinary  taxes  of  1886,  on  the  valuation  of 
1886,  at  the  rate  per  centum  aforesaid ;  and  said  tax 
shall  be  collected  at  the  time  of  collecting  the  ordinary 
taxes  of  1886,  and  paid  over  in  one  year,  and  the  amount 
of  work  upon  said  proposed  railroad  line  required  to  be 
completed  before  said  tax  shall  be  paid  to  the  said  rail- 
road company  shall  be  as  follows,  to- wit :  Said  railroad 
shall  be  completed,  and  the  depot  of  said  company 
located  and  built  within  one-half  mile  of  the  courthouse 
in  Webster  City,  Iowa ;  and  the  work  shall  be  performed 
between  said  depot  and  a  point  on  the  Webster  City  & 
Crooked  Creek  Railroad,  so  as  to  make  a  continuous 
line  of  railroad  from  the  coal  mines  at  Crooked  Creek  to 
Webster  City.  Said  road  is  to  be  built  standard  gauge 
and  laid  with  fifty-pound  steel  rails  substantially  similar 
to  those  used  on  the  Northwestern  Railway  ;  and  said 
road  shall  be  fully  completed,  so  that  trains  can  be  run 
over  the  same  from  said  depot  to  Lehigh,  before  said  tax 
shall  become  due,  collectible  and  payable ;  and  said  aid 
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and  tax,  if  voted  and  given  to  said  railroad  company,  isr 
voted  and  given  under  an  express  agreement  by  said 
company  that  said  line  of  road  between  Webster  City 
and  said  point  on  the  Webster  City  &  Crooked  Creek 
Railway  in  Webster  county  shall  be  run  and  operated 
as  a  continuous  line,  from  Webster  City  to  the  coal 
mines  at  Crooked  Creek ;  and  said  company  shall  always 
maintain  and  keep  a  depot  for  the  transaction  of  its 
business  for  the  convenience  of  the  people  of  Webster 
City,  at  some  point  in  said  city  not  more  than  half  a 
mile  from  the  courthouse ;  and  if  the  road  is  not  com- 
pleted between  the  points  named,  and  the  depot  built 
and  established,  as  herein  provided,  by  the  first  day  of 
September,  A.  D.  1886,  so  that  a  railroad  train  is  run 
over  the  entire  length  of  said  line  from  Lehigh  to  Web- 
ster City  by  that   date,   then  the  tax  shall  be  void ; 
and  no  tax  shall  be  levied  in  aid  of  said  railroad  com- 
pany unless  said  railroad  is  built  as  above  stated,  and 
within  the  time  named, -which  shall  be  evidenced  by 
rnnning  a  train  or  trains  over  the  entire  length  of  said 
line  by  said  first  day  of  September,  A.  D.  1886."    It 
should  be  stated  that  some  years  before  the  defendant 
company  was  incorporated,  the  Webster  City  &  Crooked 
Creek  Railroad  was  built  from  a  point  on  the  Illinois 
Central  Bailroad  west  of  Webster  City,  to  the  coal 
fields  which  the  projectors  of  the  defendant  company 
desired  to  reach  with  its  road.    The  first-named  road 
ran  south  from  the  Illinois  Central  line,  and  the  defend- 
ant's road  was  built  southwest  from  Webater  City  to  a 
junction  with  the  Crooked  Creek  road,  some  two  or  three 
miles  north  of  Lehigh.    The  contention  of  the  plaintiffs 
is  that  under  the  notice  the  defendant  company  was 
bound  to  build  a  continuous  and  independent  line  of 
railroad  to  Lehigh.    Without  elaborating  this  question, 
we  deem  it  sufficient  to  say  that  we  do  not  think  this  is 
a  proper  construction  of  the  notice.    The  requirement 
is  that  the  road  is  to  be  built  to  a  point  on  the  Webster 
City  &  Crooked  Creek  Bailroad,  in  the  county  of  Web- 
ster.   The  place  at  which  the  junction  is  to  be  made  is 
Vol.  75—10 
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not  designated  in  the  notice.  The  object  was  to  have  a 
continuous  line  of  railroad  from  Webster  City  to  the 
Crooked  Creek  coal  fields  at  Lehigh.  Jf  it  was  intended 
that  a  new  line  of  road  should  be  built  from  the  junc- 
tion with  the  Crooked  Creek  road,  surely  apt  words 
would  have  been  used  to  express  that  intention,  and 
there  would  have  been  no  necessity  of  providing  for 
building  to  a  point  on  that  road  ;  and  when  a  junction 
with  that  road  is  made,  there  is  a  continuous  line  of 
railroad  from  Webster  City  to  Lehigh.  We  think  that 
the  township  trustees  properly  construed  the  notice 
when  they  certified  that  the  defendant  company  had 
complied  therewith  by  building  the  line  to  a  point  on 
the  Crooked  Creek  road. 

IV.    Another  objection  to  the  validity  of  the  tax 
is  that  Webster  City  is  within  the  township  of  Boone, 

and  the  election  should  have  been  ordered 
rity  in  town-    by  the  corporate  authority  of  the  city.    It 
whom  vo^  to  is  sufficient  to  say  of  this  objection  that  the 
boundaries  of  the  city  and  the  township  are 


4. 


not  the  same.  The  township  embraces  territory  not 
within  the  corporate  limits  of  the  city.  In  such  case 
the  township  trustees  are  the  proper  persons  to  order 
the  election. 

V.     There  were  but  two  of  the  township  trustees  pres- 
ent at  the  meeting  at  which  the  petitions  for  the  election 
5.  — : — :      were  presented  and  considered,  and  but  two 
Hon :  town-     joined  in  issuing  the  notice  of  the  election. 

8hlp  trustees:   • 

power  of  ma-  The  evidence  shows  without  question  that  the 

jority:  notice  .  ^ 

to  the  other,  petitions  presented  to  the  trustees  contained 
the  names  of  quite  a  large  majority  of  the  resident  free- 
hold tax  payers.  It  was  therefore  the  duty  of  the  trustees 
to  order  the  election.  If  they  had  refused  to  do  so,  they 
could  have  been  compelled  to  act  by  mandamus.  Appel- 
lants contend  that  the  tax  is  void  because  the  third 
trustee  was  not  present  at  the  meeting,  and  was  not 
notified  that  a  meeting  would  be  held.  The  meeting  at 
which  the  action  was  taken  was  not  a  regular  meeting 
provided  for  by  law ;  it  was  a  called  meeting.  We  do 
not  understand  that  counsel  claim  that  a  majority  of 
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the  trustees  conld  not  act  legally  in  the  premises.     But 

it  is  claimed  that  all  of  the  trustees  should  have  had 

notice  of  the  meeting.    It  is  claimed  by  the  defendants 

that  the  evidence  shows  that  the  absent  trustee  could 

not  have  been  notified  of  the  meeting,  because  on  that 

day  he  was  absent  from  the  township.    It  appears  that 

the  person  who  was  designated  to  give  the  notice  learned 

upon  inquiry  that  the  trustee  was  absent,  and  we  think 

the  claim  that  he  was  actually  out  of  the  township  is 

fairly  sustained  by  the  evidence.     In  such  case  no  notice 

could  be  given,  and  we  think  that  the  acts  of  the  majority 

were  valid.  It  is  neither  charged  nor  shown  by  evidence 

that  any  fitiud  was  intended  by  any  one  in  presenting 

the  petitions  to  the  two  trustees ;    on   the  contrary, 

the  testimony  is  absolutely  conclusive  that  a  majority 

of   the    resident    freehold    taxpayers    petitioned    for 

the  election,   and  it  was  the  duty  of  the  trustees  to 

order  the  same.     Where  called  meetings  of  boards  of 

trustees  or  other  bodies  are  necessary,  it  is  not  required 

that,  in  case  of  the  absence  of  members,  meetings  must 

be  deferred  until  their  return,  in  order  that  they  may  be 

notified  thereof.     All  that  can  reasonably  be  required  is 

that  notice  be  given  to  those  upon  whom  service  could 

be  made.     We  think  that  no  valid  reason  appears  upon 

this  record  why  this  tax  should  not  be  paid. 

Affirmed. 


Wheelock  v.  Madison  County,  j«1^ 

\\7h    294 

Cnminal  XjSw:  costs  of  defendant's  witnesses:  when  to  be  '  -  ^ — 
PAID  BY  cou2«ty.  Under  chapter  207,  Laws  of  1880,  when  the 
coart  or  judge,  prior  to  the  trial  of  a  criminal  case,  upon  the  appli- 
cation of  defendant,  and  a  showing  as  to  the  materiality  of  wit- 
nesses for  defendant,  orders  such  witnesses  to  be  subpoenaed,  and 
thej  are  subpoenaed,  the  county  becomes  liable  for  their  fees  and 
mileage,  inrithout  any  order  to  that  effect  being  made  at  or  subse- 
quent to  the  trial ;  but,  as  held  in  Jones  County  v,  Linn  County, 
66  Iowa,  M,  the  order  may  also  be  made  at  the  trial,  or  when 
judgment  is  pronounced. 
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Appeal  from  Madison  District  Court. — Hon.  John  H. 

HENBERSONy  Judge. 

Filed,  September  7,  1888. 

Plaintiff  is  the  assignee  of  a  number  of  claims 
against  the  county  for  the  fees  and  mileage  of  witnesses 
for  the  defense  in  criminal  causes.  The  board  of  super- 
visors refused  to  allow  the  claims.  This  action  was 
brought  to  enforce  payment.  The  district  court  sus- 
tained a  demurrer  to  the  petition,  and  plaintiff  appeals. 

Huby  &  Wilkin^  for  appellant. 

John  A.  OuiJier^  for  appellee. 

Reed,  J. — It  is  alleged  in  the  petition  that  in  each 
of  the  causes  in  which  the  fees  in  question  accrued  the 
witnesses  were  subpoenaed  upon  the  order  of  the  court 
or  magistrate  before  whom  the  causes  were  pending  and 
tried,  and  that  such  orders  were  made  upon  a  satisfac- 
tory showing  that  the  testimony  of  the  witnesses  was 
material  to  the  defense.  Also  that  in  each  case  the 
defendant  was  convicted,  or  held  to  answer  any  indict- 
ment that  might  be  found  against  him.  The  case  calla 
for  a  construction  of  chapter  207,  Laws  Eighteenth  Gen- 
eral Assembly.  The  chapter  is  entitled  "Ah  act  ta 
repeal  section  3818  of  the  Code,  in  relation  to  the  pay- 
ment of  witnesses  for  the  defendant  in  criminal  cases, 
and  to  enact  a  substitute  therefor ; "  and  its  provisions 
are  as  follows :  "  Section  1.  That  section  3818  of  the  Code 
is  hereby  repealed,  and  the  following  enacted  as  a  sub- 
stitute therefor,  to- wit:  *Sec.  2.  In  no  criminal  case 
shall  witnesses  for  the  defense  be  subpoenaed  at  the 
expense  of  the  county,  except  upon  order  of  the  court 
or  judge  before  whom  the  case  is  pending ;  then  only 
upon  a  satisfactory  showing  that  the  witnesses  are 
material  and  necessary  for  the  defense  ;  and  the  board 
of  supervisors  shall  in  no  case  audit  or  allow  any  claim 
for  witness  fees  for  the  defendant  in  criminal  cases, 
except  upon  order  or  judgment  of  court  or  judge  thereof,. 
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and  such  order  may  be  made  at  the  time  of  trial  or 
other  disposition  of  the  case,  and  upon  such  showing  as 
the  court  may  require.'  *'  The  section  repealed  by  the 
act  was  as  follows:  ^' In  all  criminal  cases  the  fees  of 
witnesses  for  the  defense  shall  be  paid  by  the  county." 
There  is  no  averment  in  the  petitloii  that  the  court  or 
magistrate  made  any  further  orders  with  reference  to 
the  matter  after  those  for  the  subpoenaing  of  the*  wit- 
nesses ;  but  the  question  of  the  liability  of  the  county 
depends  entirely  upon  the  suflSciency  of  those  orders  to 
fix  its  liability.  It  will  be  observed  that  there  are  no 
words  in  the  act  expressly  declaring  that  the  county 
shall  in  any  case  be  liable  for  the  fees ;  but  its  liability 
upon  the  happening  of  the  prescribed  condition  arises 
by  necessary  implication,  for  the  command  to  the  board 
of  supervisors  not  to  audit  or  allow  the  claim  except 
upon  the  hapi)ening  of  the  condition  named  is  necessa- 
rily a  direction  to  allow  them  when  that  condition  has 
been  complied  with,  for  otherwise  the  whole  section 
would  be  without  force  or  meaning.  The  question,  then. 
is  as  to  the  particular  matters  which  the  general  assembly 
intended  to  prescribe  as  the  condition  upon  which  the 
county  would  become  liable.  It  must  be  admitted  that 
the  language  of  the  act  fails  to  express  the  legislative 
intent  with  that  clearness  which  is  desirable.  In  inter- 
preting statutes  it  is  always  important  to  consider  what 
the  law  was  before  their  enactment,  and  what  particular 
evils  or  wrongs  were  intended  to  be  remedied  by  them. 
Before  the  enactment  of  this  statute  the  defendant  in  a 
criminal  cause  could  at  his  pleasure  subpoena  any 
number  of  witnesses,  and  the  county  was  liable  for  their 
fees  and  mileage,  whether  their  testimony  was  necessary 
or  material  to  his  defense  or  not ;  and  the  county  was 
in  that  manner  often  burdened  with  unreasonable  and 
needless  costs.  That  was  the  wrong  intended  to  be 
remedied  by  the  enactment ;  and,  when  the  language  of 
the  act  is  examined,  it  is  to  be  gathered  from  it  that  the 
intention  was  (1)  that  the  county  was  to  be  liable  for 
the  fees  of  such  witnesses  only  as  should  be  material 
for  the  defense ;  and  (2)  that  the  question  of  materiality 
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was  to  be  determined  by  the  order  or  judgment  of  the 
court.  But  when  is  that  determination  to  be  made  ? 
We  think  it  may  be  made  in  advance  of  the  trial,  and 
when  the  witnesses  are  to  be  subpoenaed.  A  number  of 
reasons  support  that  view.  The  order  may  be  made  by 
the  judge.  It  is  also  to  be  made  upon  a  satisfactory 
showing  that  the  witnesses  are  material  to  the  defense. 
Now,  if  it  is  to  be  made  only  after  the  trial,  and  as  part 
of  the  final  order  or  judgment  in  the  case,  neither  of 
these  provisions  was  necessary,  for  in  that  case  the 
order  would  be  made  by  the  court,  and,  the  judge  hav- 
ing  heard  the  evidence,  there  would  be  no  necessity  for 
any  showing  as  to  its  materiality.  Some  force  must  be 
giv^en  to  these  provisions  in  construing  the  act.  But  if 
the  construction  contended  for  by  the  county  is  the  true 
one  they  are  meaningless.  That  the  order  may  be  made 
at  the  trial,  or  when  judgment  is  pronounced,  is  also 
true.  We  so  held  in  Jones  County  v.  Linrt  County y 
68  Iowa,  63.  But  it  does  not  follow  that  it  cannot  be 
made  at  an  earlier  date  in  the  progress  of  the  case.  As 
we  understand  this  record,  the  court  in  the  cases  in 
question  was  applied  to  by  the  defendants,  before  the 
cases  came  on  for  trial,  for  orders  for  the  subpoenaing  of 
their  witnesses  at  the  cost  of  the  county,  and  accompa- 
nied the  application  with  a  showing  as  to  the  materiality 
of  the  witnesses;  and  the  court,  upon  that  showing, 
made  the  order  ;  and  that,  we  believe,  is  the  common 
practice.  The  court  having  thus  once  determined  the 
question  of  materiality,  there  clearly  could  be  no  neces- 
sity for  dgain  considering  it ;  and  there  is  nothing  in  the 
act  requiring  us  to  hold  that  such  determination  is  not 
conclusive.  It  was  contended  in  argument  that  the  first 
provision  of  the  second  section,  viz.,  that  with  reference 
to  subpoenaing  witnesses  at  the  expense  of  the  county, 
related  alone  to  the  expense  attending  the  subpoenaing, 
such  as  the  fees  for  serving  the  process  and  the  like.  But 
that  idea  is  excluded  by  the  title  of  the  act,  if  not  by  its 
language.  The  title  indicates  the  subject  to  which  the 
act  relates,  and  under  the  constitution  (art.  8,  sec.  29)  no 
subject  not  expressed  in  the  title  can  be  embraced  in  the 
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act  It  is  cleajr  that  the  title  embraces  bat  the  one  sub- 
ject, namely,  "the  payment  of  witnesses  for  the  defend- 
ant in  criminal  cases."     We  think  the  district  court 

erred  in  sustaining  the  demurrer. 

Reversed. 


Boyd  v.  Moats  et  al. 

Accord  and  Satis&otion :  coNsmEEATioN  :  payment  BEFoaE  dub. 
An  offer  to  pay  less  than  the  whole  amount  of  a  debt  before 
due  in  full  satisfaction  thereof,  and  an  acceptance  of  the  offer,  and 
payment  accordingly,  constitute  an  accord  and  satisfaction,  sup- 
ported by  a  good  consideration. 

Appeal  from    Wright   District  Court. — Hon.   S,  M. 

Weavek,  Judge. 

Filed,  September  8,  1888. 

Action  on  a  promissory  note.  As  a  defense  the 
defendants  pleaded  accord  and  satisfaction.  The  court 
directed  the  jury  to  find  for  defendants,  and  judgment 
was  accordingly  entered,  and  plaintiff  appeals. 

Aaron  Tearous^  for  appellant. 

Nagle  &  Birdsall  and  F.  W.  Pillshury^  for 
appellees. 

Seevers,  C.  J. — The  facts  pleaded  and  relied  on  by 
the  defendants  to  establish  an  accord  and  satisfaction 
are  that  prior  to  the  maturity  of  the  note  they  wrote  the 
plaintiff,  offering  to  pay  one  hundred  and  fifty  dollars  in 
fall  satisfaction  of  the  note,  and  that  the  plaintiff 
accepted  the  offer,  and  defendants  complied  therewith 
by  paying  said  amount  to  Odenheimer,  Miller  &  Co., 
bankers,  as  directed  by  the  plaintiff.  The  plaintiff,  in 
his  reply  to  the  answer,  admitted  writing  the  letter,  but 
says  no  compromise  was  made,  and  said  Odenheimer, 
Miller  &  Co.  were  not  the  agents  of  the  plaintiff.  And 
it  was  further  pleaded  in  the  reply  that  the  plaintiff  was 
induced  to  take  less  than  the  amount  due  on  the  note 
because  of  certain  false  and  fraudulent  statements  writ- 
ten by   defendants   to  plaintiff ;   that   plaintiff   wrote 
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Odenheimer,  Miller  &  Co.  that  he  had  received  a  letter 
from  defendants,  offering  one  hundred  and  fifty  dollars 
in  full  satisfaction  of  the  note,  and  authorizing  them  to 
take  that  amount,  clear  of  expenses,  and  directed  them 
to  send  the  one  hundred  and  fifty  dollars  to  him.  The 
plaintiff  complied  with  this  offer  before  the  note  was 
due.  There  is  no  controversy  as  to  the  foregoing  facts ; 
and,  as  the  defendants  paid  the  money  as  directed  by 
the  plaintiff,  before  the  note  was  due,  the  accord  and 
satisfaction  is  complete.  It  is  supported  by  a  sufficient 
consideration,  and  that  is  the  payment  before  the  note 
became  due  and  payable.  All  the  authorities  so  hold. 
The  only  remaining  question  is,  did  the  defendants 
make  any  false  representations  t  There  is  no  evidence 
tending  to  prove  that  the  representations  made  were 
false  or  fraudulent.  Therefore  the  court  properly 
directed  the  jury  to  find  for  the  defendants.  This  dis- 
position of  the  case  renders  it  unnecessary  to  consider 
the  errors  assigned  in  relation  to  the  admission  and 

rejection  of  evidence. 

Affibmed. 


m^\  Febnekes  &  Bbos.  v.  Case  et  al. 

126    6^1 

1 75    i52|         Statute  of  Iiimitations:    commbncehent  of  action:    DSFEcnvB 
'i40     84  NOTICE.    An  original  notice  in  an  action  on  account  was  placed  in 

the  hands  of  the  sheriff,  and  was  duly  served,  May  1,  1886.  On  the 
twenty-fourth  of  the  next  month  the  action  would  have  been 
barred  by  the  statute  of  limitations.  The  notice  was  defective  in 
that  it  required  defendants  to  appear  at  the  next  August  term  of 
the  circuit  court,  which  it  stated  would  begin  on  the  thirtieth  day  of 
August,  when  in  fact  it  began  on  the  thirty-first  day  of  August. 
At  this  term  there  was  no  appearance,  and  the  cause  was  continued, 
and  another  notice  served  on  defendants.  Held  that  the  defect  in 
the  first  notice  was  fatal,  and  that  the  beginning  of  the  suit  dated 
from  the  time  the  second  one  was  placed  in  the  hands  of  the  sheriff 
and  that,  therefore,  the  action  was  barred.  ( See  cases  cited  in 
opinion). 

Appeal  from  Dickinson  District  Court. — Hon.  Geoege 

H.  CarRj  Judge. 

Filed,  Septembeb  8,  1888. 
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Fernekes  &  Bros.  v.  Case. 

_  4 

This  is  an  action  upon  an  account  for  goods  and 
merchandise  sold  and  delivered.  There  was  a  demurrer 
to  the  petition,  which  was  sustained,  and  plaintiffs 
appeaL 

/.  W.  Cory^  for  appellants, 

Orscm  Rice  and  ParJcer  <£•  Richardson^  for  appellees. 

RoTHROCK,  J. — L  The  last  item  of  the  account 
upon  which  the  action  was  brought  was  dated  June 
^^  1881.  The  cause  of  action  would  therefore  have 
been  barred  on  the  twenty-fourth  day  of  June,  1886. 
Code,  sees.  2529,  2631.  An  action  is  deemed  to  be  com- 
menced, within  the  meaning  of  the  statute  of  limitations, 
on  the  day  when  the  original  notice  is  delivered  to  the 
sheriff  for  service  with  intent  that  it  be  served  immedi- 
ately. Code,  sec.  2532.  The  original  notice  in  this  case 
was  delivered  to  the  sheriff,  and  was  served  upon  the 
defendants  on  the  first  day  of  May,  1886.  This  was 
within  the  five  years'  limitation  fixed  by  statute.  The 
notice  required  the  defendants  to  appear  and  defend 
before  noon  of  the  first  day  of  the  August  term,  1886,  of 
the  circuit  court  of  Dickinson  county,  to  commence  on 
the  thirtieth  day  of  August,  1886.  The  judges  of  the 
district  had  made  a  .rule  that  all  parties  should  appear 
before  noon  of  the  first  day  of  the  term  to  which  they 
were  cited  to  appear.  The  August  term,  1886,  of  said 
circuit  court  did  not  commence  on  the  thirtieth  day  of 
that  month.  It  commenced  on  the  thirty-first  day  of 
the  month.  The  notice,  in  so  far  as  it  fixed  the  date  of 
the  commencement  of  the  term,  was  founded  in  mistake, 
and  might  be  said  to  be  misleading.  The  cause  was  con- 
tinued at  the  August  term,  and  another  original  notice 
was  served  upon  the  defendants.  This  last  notice  was 
delivered  to  the  sheriff  more  than  five  years  after  the 
last  item  of  the  account  accrued.  The  defendants 
appeared  at  the  next  term  after  the  last-named  notice 
was  served,  and  demurred  to  the  petition  upon  the 
ground  that  the  action  was  barred  by  the  statute  of  limi- 
tations.    Appellant  contends  that  the  court  erred  in 
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sustaining  the  demurrer.  We  think  the  question  must 
be  determined  by  the  proper  effect  to  be  given  to  the 
^rst  notice,  and  the  true  inquiry  is,  did  the  first  notice 
give  the  court  jurisdiction  of  the  defendants,  so  that  if, 
at  the  August  term,  the  court  had  rendered  a  judgment 
by  default  against  them,  the  judgment  would  not  have 
been  void  for  want  of  jurisdiction?  In  other  words, 
could  a  judgment  by  default  have  been  questioned  in 
any  other  way  than  by  a  motion  to  set  aside  the  default, 
or  by  appeal  or  other  direct  proceeding  i  The  statute 
requires  that  the  original  notice  shall  state  the  term  at 
which  the  defendant  is  required  to  appear,  naming  it. 
The  notice  stated  the  term,  but  did  not  state  the  correct 
date  at  which  defendants  were  required  to  appear.  In 
this  respect  the  case  is  precisely  like  Boats  v.  ShuleSj  29 
Iowa,  507,  in  which  it  was  held  that  the  notice  was  insuffi- 
cient. It  is  true,  the  question  arose  in  that  case  upon  a 
motion  to  set  aside  a  default  on  the  part  of  defendants. 
But  in  the  subsequent  case  of  Haws  v.  ClarTc^,  87  Iowa, 
356,  the  same  question  arose  in  a  collateral  attack  upon 
the  judgment,  and  it  was  held  that  the  notice  conferred 
no  jurisdiction.  And  in  the  case  of  Jones  &  McOee 
Lumher  Co.  v.  Boggs^  63  Iowa,  589,  it  was  held  that  a 
notice  which  did  not  state  the  term  of  court  at  which 
the  appearance  was  required  did  not  confer  jurisdiction. 
See,  also,  Kitsmiller  v.  Kitchen^  24  Iowa,  163.  We 
think  that  it  must  be  held  that  the  first  notice  was  not 
merely  a  defective  notice,  but  that  it  lacked  an  essen- 
tial requirement  of  the  statute,  and  that  it  was  no  notice, 
and  that  the  delivery  of  it  to  the  sheriff,  and  its  service, 
did  not  arrest  the  operation  of  the  statute  of  limitations. 
II.  As  the  second  notice  was  delivered  to  the  sheriff, 
and  served  after  the  account  was  barred,  the  action  was 
not  commenced  until  that  time,  and  the  demurrer  was 
properly  sustained.    See  Lumher  Co.  v.  Boggs^  supra. 

Affirmed. 
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Shuler  t.  Dutton. 


Shuler  V.  Button. 

75    155 

88    175 

Sale:  WBTTTEN  OONTRACT:     INDEFINITB  DBSCBIPTION:   parol  to  aid.        79    155 

D.  and  T.  were  partners,  and  as  such  owned  a  livery  stock  and  .^  ^12 
bam,  and  also  a  stallion  and  a  separate  bam  in  which  he  was  kept,  L  jg  ^^ 
and  accounts  due  for  his  services.  D.  sold  to  plaintiff,  describing 
the  property  in  the  written  contract  as  follows  :  **  The  undivided 
one-half  interest  in  the  livery  stock,  horse,  buggies,  etc.,  of  D.  & 
Y."  Held  in  an  action  by  plaintiff  to  reform  the  contract,  and  to 
establish  his  ownership  thereunder  of  one-half  of  all  the  firm  prop- 
erty of  D.  &  Y.,  that  parol  evidence  was  admissible  to  show  the 
soirounding  circumstances  and  the  conduct  of  the  parties,  and 
thereby  apply  and  ascertain  the  meaning  of  its  uncertain  terms 
(County  of  Dcb  Moines  v.  Hinkley,  02  Iowa,  687);  and  that,  this 
being  done,  it  appears  that  the  word  "horse"  in  the  contract 
referred  to  the  stallion,  and  "  etc."  to  the  bam  in  which  he  was 
kept  and  the  accounts  for  his  services ;  and  that  plaintiff  was  prop- 
erly entitled  to  relief  accordingly. 

Appeal  from    Orundy  District  CovitL — Hon.   C.   F. 

Cough,  Judge. 

Piled,  September  8,*  1888. 

Action  to  establish  plaintiff's  ownership  of  certain 
personal  property,  and  to  reform  a  written  contract  for 
the  sale  thereof  by  the  defendant  to  the  plaintiff.  The 
relief  asked  was  granted,  and  the  defendant  appeals. 

H.  L.  Huff  and  Rea  &  Hayes ^  for  appellant. 

M.  J.  Thompson  and  Boies^  Husted  <fe  Boies^  for 
appellee. 

Seevers,  C.  J. — The  defendant  and  one  Yatter 
were  partners,  and  as  such  owned  a  livery  stock  consist- 
ing of  horses,  buggies,  etc.,  and  also  a  barn,  stallion, 
and  certain  moneys  due  them  for  the  service  of  the 
latter.  The  plaintiff  claims  to  have  purchased  said 
property.  He  claims  that  the  contract  was  oral,  but  was 
reduced  to  writing,  and  that  the  writing  does  not  in 


156  SUPREME  COURT  OP  IOWA, 

Shuler  v.  Dutton. 

specific  and  apt  terms  describe  the  property  so  that  it 
can  be  identified.  He  further  claims,  however,  that  the 
property  can,  by  parol  evidence  in  aid  of  the  writing,  be 
accurately  ascertained,  and,  this  being  done,  he  asks 
that  his  title  thereto  be  established  and  confirmed.  He 
further  claims  that  by  mistake  the  property  was  not 
properly  described  in  the  writing,  and  he  asks  that  it  be 
reformed,  and  the  same  measure  of  relief  granted  him. 
These  claims  of  the  plain tiflf  aTe  suflSciently  stated  in  the 
petition  and  amendments  thereto,  the  allegations  of 
which  are  denied  by  the  defendant.  There  is  some  con- 
troversy in  relation  to  the  description  of  the  property 
in  the  written  contract,  and  the  original  has,  by  consent 
of  parties,  been  certified  to  and  is  now  before  us,  and 
we  find  the  property  described  therein  as  follows  :  ''I 
do  hereby  sell  to  Chris.  C.  Shuler  the  undivided  one-half 
interest  in  the  livery  stock,  horse,  buggies,  etc.,  of 
Dutton  &  Yatter."  This  contract  was  signed  by  both 
parties.  The  partnership  then  owned  several  horses, 
buggies,  wagons,  sleighs,  harness,  etc.,  used  in  the 
livery  business,  and  also  a  stallion  not  so  used,  which 
was  kept  in  a  separate  barn,  and  also  moneys  due  for 
his  service.  The  only  question  is  whether  the  stallion, 
moneys  due  for  his  service,  and  bam,  were  included  in 
the  contract  as  made ;  and  whether,  if  not  sufficiently 
described  in  the  writing,  parol  evidence  is  admissible  to 
point  out  and  identify  it.  The  evidence  is  voluminous, 
and  a  careful  consideration  of  it  satisfies  us  that  the 
oral  contract  which  preceded  the  writing  embraced  and 
included  the  defendant's  interest  in  all  the  partnership 
property,  including  the  stallion,  barn,  and  moneys  due 
for  service.  We  do  not  deem  it  necessary  to  set  out  the 
evidence.  We  feel  well  satisfied  that  our  conclusion  is 
correct.  It  is  true,  this  property  is  not  accurately  or 
sufliciently  described  in  the  written  contract.  There 
were,  we  believe,  seventeen  horses  used  in  the  livery 
business.  The  term  "  livery  stock,"  it  is  conceded,  suflS- 
ciently  indicates  them.  This  being  so,  to  what  does  the 
word  "horse"  apply?  Certainly  not  to  those  used  ia 
the  business.      The  partnership  owned  but  one  other 
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horse,  and  that  was  the  stallion  ;  and  we  have  no  doubt 
that  the  horse  referred  to  in  the  written  contract  was 
the  stallion.    There  was  sold  the  undivided  interest  of 
the  defendant  ''in  the  livery  stock,  horse,  buggies,  etc., 
of  Dntton  &  Yatter.'*    What  was  meant  by  the  term 
**etc.,"   of  Button  &  Yatter?    It  certainly  refers    to 
something    owned  by  the  partnership.     The    '*  livery 
stock "   is  sufficiently  expressive  as  to  include  all  the 
property  used  in  that  business.     It  is  difficult  to  con- 
ceive from  the  writing  alone  that  it  means  anything  less 
than  the  interest  of  the  defendant  in  the  partnership 
property.    Upon  looking  into  the   evidence,  whatever- 
doubt  there  may  be  on  this  subject  is  dispelled.     We 
think  the  parties  so  intended  and  understood,  and  that, 
when  the  written  contract  is  read  in  the  light  of  the 
surrounding  circumstances  and  the  subject-matter,  there 
is  no    doubt  that   the   plaintiff   purchased,   and  the 
defendant  sold,  all  the  interest  of  the  latter  in  the  part- 
nership property  of    Button  &  Yatter.     It  is  always 
competent,  we  think,  to  show  by  parol  the  surrounding 
circumstances,  and  the  conduct  of  the  parties,  and  there- 
by apply  and  ascertain  the  meaning  of  words  and  terms 
in  a  written  contract  which,  on  its  face,  is  indefinite  and 
uncertain.    2  Pars.  Cont.  694 ;  County  of  Des  Moines  v. 
BinJcley^  62  Iowa,  637.      The  judgment  of  the  district 
court  is  Affirmed. 


JoHi^soN  V.  The  Chicago  &  Northwestern  Railway 

Company. 

Railroads ;  collision  with  horsb  Ain>  wagon  on  depot  grounds  : 
CODE,  section  1289.  Code,  section  1289,  providing  a  remedy  for 
animals  killed  on  railways  at  places  where  the  companies  have  the 
right  to  fence  but  fail  to  do  so,  and  upon  depot  grounds  by  trains 
operated  at  a  speed  exceeding  eight  miles  per  hour,  applies  only  to 
stock  running  at  large,  and  not  to  the  case  of  a  horse  killed  while 
being  driven  across  the  track  upon  the  grounds  of  a  depot.  ( Com- 
pare Monahan  v.  Keokuk  A  Des  M.  Ry.  Co.,  45  Iowa,  628.) 

App€€U  yrom    Webster  District  Court.— B.oii(.   S.   M. 

Weaver,  Judge. 

Filed,  September  8,  1888. 
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Johnson  v.  The  Chicago  &  N.  W.  Ry.  Co. 

Action  to  recover  damages  for  a  horse  killed  and  a 
wagon  broken  by  a  train  on  defendant's  road,  when 
being  driven  by  plaintiff  across  defendant's  tracks 
within  the  limits  of  the  depot  grounds.  Trial  by  jury. 
Under  direction  of  the  court  the  jury  rendered  a  verdict 
for  defendant,  and  plaintiff  appeals. 

WrigM  &  Farrell^  for  appellant. 

J.  C.  Cook,  for  appellee. 

See  VERS,  C.  J. — The  only  ground  of  negligence 
stated  in  the  petition  is  that  defendant's  train  which 
caused  the  injury  was  being  operated  and  run  at  a  rate 
of  speed  exceeding  eight  miles  an  hour.  It  is  provided 
by  statute  that  any  "corporation  operating  a  railroad 
that  fails  to  fence  the  same  against  live  stock  running  at 
large,  at  all  points  where  such  right  to  fence  exists,  shall 
be  liable  to  the  owner  of  any  stock  injured  or  killed  by 
reason  of  such  want  of  fence,  for  the  value  of  the  prop- 
erty or  damage  caused,  unless  the  same  was  caused  by 
the  wilful  act  of  the  owner  or  his  agent ;  and  in  order  to 
recover  it  shall  only  be  necessary  for  the  owner  to  prove 
the  injury  or  destruction  of  his  property:  *  *  * 
provided,  *  *  *  the  oi)erating  of  trains  upon  depot 
grounds  necessarily  used  by  the  company  and  public, 
where  no  such  fence  is  built,  at  a  greater  rate  of  speed 
than  eight  miles  an  hour,  shall  be  deemed  negligence, 
and  render  the  company  liable,  under  this  section." 
Code,  sec.  1289.  As  the  horse  killed  was  not  running 
at  large,  the  material  inquiry  is  whether  the  plaintiff 
was  entitled  to  recover  under  this  section.  This  inquiry 
must  be  answered  in  the  negative.  It  seems  to  us 
that  it  is  not  possible  to  construe  the  statute  otherwise. 
This  is  what  the  statute  plainly  says.  The  only  liability 
under  it  is  for  stock  injured  or  killed  which  is  running 
at  large.  Mona/ian  v.  Keokuk  cfe  Des  M.  Ry.  Co.^  46 
Iowa,  523.  As  this  view  is  in  accord  with  the  ruling  of 
the  district  court,  the  result  is  that  the  judgment  must  be 

Affirmed. 
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Chase  v.  Weston. 


Chase  v.  Weston. 

1.  Judge  :  UNCLB  OF  PLAINTIFF  :  DISQUALIFICATION  *.  WAIVEB.  Plain- 
tiff brought  his  action  for  an  injunction  in  the  district  court,  one 
of  the  judges  of  which  was  his  uncle,  but  he  procured  his  tempo- 
ary  injunction  from  one  of  the  other  judges  of  the  district.  He 
then  let  his  case  lie  for  nearly  two  years,  when  the  defendant 
brought  it  on  for  trial  at  a  term  when  plaintiff 's  uncle  was  presiding 
over  the  court  in  that  county.  The  plaintiff  then  moved  to  have 
the  cause  set  down  for  trial  on  depositions  and  documentary  evi- 
dence, which  motion  was  overruled.  He  then  moved  for  a  con- 
tinuance till  the  next  term,  and  in  his  affidavit  in  support  of  his 
motion  stated  that  the  presiding  judge  was  his  uncle,  and  therefore 
prohibited  from  trying  the  case.  This  motion  was  also  overruled. 
Plaintiff  then  moved  for  a  change  of  forum,  on  the  ground 
that  the  presiding  judge  was  prejudiced  against  him,  but  he  did 
not  present  the  relationship  of  the  judge  as  a  reason  for  such 
change,  nor  did  he  at  any  time  specifically  call  the  court's  attention 
to  section  190  of  the  Code,' under  which  he  now  insists  that  the 
judge  was  disqualified  ;  the  only  reference  to  that  matter  being  in 
his  affidavit  for  a  continuance.  The  motion  for  a  change  of  forum 
was  also  overruled,  and  upon  a  trial  before  the  court  judgment 
was  r^idered  for  the  defendant,  from  which  plaintiff  appeals. 
Held  that  the  judge,  being  related  to  the  plaintiff  in  the  third 
degree  according  to  the  civil  law  (2  Bl.  Comm.  207 ;  2  Kent, 
Gomm.  412),  was,  under  section  190  of  the  Code,  disqualified  from 
the  fii«t  to  try  the  cause  without  the  mutual  consent  of  the  parties, 
and  that  nothing  done  or  omitted  by  plaintiff  amounted  to  such 
consent  on  his  part. 

flL    : : ;  TRIAL  DE  NOVO  ON  AFPBAL.    As  plaintiff  in 

such  case  was  entitled  to  a  trial  before  a  court  of  original  juris- 
diction, and  as  the  trial  below>  was  coram  Tionjudice,  and  as  this 
court  haa  only  appellate  jurisdiction,  field  that  a  trial  de  novo 
could  not  be  had  in  this  court,  but  that  the  cause  must  be 
remanded  for  trial  before  a  competent  judge.  {County  of  Floyd  v, 
Cheney,  57  Iowa,  162,  distinguished ). 

Appeal  /rom  Hamilton  District  Court, — Hon.  D.  D. 

Miracle,  Judge. 

Piled,  September  8,  1888, 


>l 


160  SUPREME  COURT  OF  IOWA, 

Chase  v.  Weston. 

Action  in  equity  to  restrain  the  sale  of  real  estate 
in  satisfaction  of  a  judgment  alleged  to  be  void.  The 
petition  was  filed  December  22,  1885,  and  a  temporary 
writ  of  injunction  was  issued  to  restrain  the  sale.  On 
the  eighteenth  day  of  February,  1886,  an  answer  was 
filed,  which  denied  the  alleged  invalidity  of  the  judg- 
ment in  question.  On  the  eighth  day  of  September,  1887, 
the  defendant  filed  a  notice  to  the  effect  that  the  cause 
would  be  brought  on  for  trial  at  the  term  of  court  which 
commenced  on  the  nineteenth  day  of  that  month.  On 
the  seventh  day  of  October,  1887,  when  the  case  was 
reached  for  trial  in  its  order,  the  plaintiff  moved  that  it 
be  set  down  for  trial  on  depositions  and  documentary 
evidence,  but  the  motion  was  overruled.  On  the  same 
day  plaintiff  filed  a  motion  for  a  continuance  to  the  next 
term  of  court,  which  commenced  on  the  twenty-first  day 
of  November,  1887,  supported  by  his  own  affidavit. 
This  was  overruled.  Plaintiff  then  filed  a  motion  for  a 
change  of  place  of  trial,  on  the  ground  that  the  judge 
of  the  court  was  prejudiced  against  him,  supported  by 
the  affidavits  of  three  disinterested  persons.  Counter- 
affidavits  were  filed,  and  the  motion  was  overruled. 
Plaintiff  was  then  ordered  to  proceed  to  trial  at  once. 
The  case  was  tried  to  the  court,  and  judgment  rendered 
in  favor  of  defendant.    The  plaintiff  appeals. 

Chase  <£•  Chase^  for  appellant. 

Kamrar  &  Boeye^  for  appellee. 

Robinson,  J.— I.     Appellant  insists  that  the  dis- 
trict court  did  not  have  jurisdiction  to  try  this  cause, 

against  his  objection,  on  account  of  the 
^'  of^pSinttff?®  relationship  of  the  judge  of  the  court  to 
ti52^*waivep.  plaintiff.  He  assigns  errors,  and  does  not 
ask  a  trial  here  de  novo.  It  is  shown  by  the 
affidavit  in  support  of  the  application  for  a  continuance, 
and  is  admitted  by  appellee,  that  the  judge  was  the 
uncle  of  plaintiff.  Section  190  of  the  Code  is  as  follows  : 
^^  A  judge  or  justice  is  disqualified  from  acting  as  suck. 
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except  by  mutual   consent   of   parties,    in   any   case 
wherein  he  is  a  patty,  or  interested,   or  where  he  is 
related  to  either  party  by  consanguinity  or  affinity, 
within  the  fourth  degree,  or  where  he  has  been  attorney 
for  either  party  in  the  action  or  proceeding.      But  this 
section  does  not  prevent  them  from  disposing  of  any 
preliminary  matter  not  affecting  the  merits  of  the  case." 
Degrees  of  consanguinity  and  affinity  are  to  be  com- 
puted according    to  the  rule  of  the  civil  law.     Code, 
sec.  46  (24).    By  that  rule  the  judge  was  related  to  the 
plaintiff  in  the  third  degree.    2  Bl.  Comm.  207 ;  2  Kent, 
Comm.  412.     He  was  therefore  within  the  prohibition  of 
the  statute.      It  is  claimed  by  appellee  that  section  190 
of  the  Code  was  not  called  to  the  attention  of  the  dis- 
trict court,  and  it  seems  to  be  his  thought  that  if  the 
application  for  a  continuance  and  for  a  change  of  forum 
were  insufficient  under  the  statutes  relating  to  such 
applications,  plaintiff  waived  the  question  of  jurisdic- 
tion by  failing  to  base  his  objections  explicitly  upon 
section  190.    It  may  be  conceded  that  the  applications 
of  plaintiff  were  not  sufficient,  under  the  statutes  relat- 
ing to  continuances  and  changes  of  forum,  and  we  are 
inclined  to  the  opinion  that  section  190  escaped  the 
attention  of  the  trial  judge.     But  we  do  not  think  that 
fact  affects  in  any  manner  the  rights  of  appellant.    The 
district  judge  was  disqualified  from  sitting  on  the  trial 
of  the  case  in  the  first  instance,  and  the  disqualification 
could  be  removed  only  by  the  mutual  consent  of  parties. 
Stress  is  laid  uiK)n  the  conduct  of  plaintiff  in  regard  to 
the  trial.     It  is  said  that  he  permitted  a  large  number  of 
terms  of  court  to  pass  without  bringing  the  case  on  for  a 
hearing;  that  he  had  due  notice  that  the  defendant 
would  insist  on  a  trial  at  that  term  of  court ;  and  that, 
notwithstanding  these  facts,  he  failed  to  take  any  steps 
for  a  continuance  or  change  of  forum  until  the  sixteenth 
dav  of  the  term,  when  the  case  was  reached  for  Wal  in 
its  order.     Whether  the  delay  in  bringing  the  case  on  for 
(nal  was  the  fault  of  plaintiff,  we  are  not  advised ;  but 
if  we  concede  that  it  was,  and  that  he  was  guilty  of 
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gross  negligence  at  the  tenn  at  which  it  was  tried, 
these  facts  would  not  amount  to  a  waiver  of  his  rights. 
Nothing  but  the  mutual  consent  of  both  parties,  or  that 
which  would  in  law  amount  to  such  consent,  would 
remove  the  disability  imposed  by  statute,  nor  do  we 
think  it  was  necessary  for  plaintiff  to  do  more  than  to 
make  the  fact  of  the  relationship  a  matter  of  record  to 
preserve  his  rights,  if  the  consent  required  by  statute  is 
not  given.  He  made  that  fact  known,  and  protested 
against  and  excepted  to  the  ruling  of  the  court  directing 
him  to  proceed  at  once  to  trial.  In  our  opinion  it  was 
the  duty  of  the  judge,  having  knowledge  of  the  prohib- 
ited relationship,  to  refuse  to  act  as  judge  on  the  trial  of 
the  cause  until  the  required  consent  was  given.  It  is 
the  policy  of  the  law  to  give  to  each  suitor  a  fair  hear- 
ing before  an  impartial  and  disinterested  tribunal. 
Under  a  statute  similar  to  that  of  Iowa,  but  which  did 
not  contain  the  consent  clause,  it  was  held  that,  juris- 
diction having  been  prohibited  by  statute,  it  was  not 
competent  to  confer  it  by  consent  of  parties  ;  and  it  was 
further  said  that  the  judge  ought  not  to  wait  to  be  put 
in  mind  of  his  disability,  but  should  himself  suggest  it, 
and  withdraw.  Oakley  z.  Aspinwall,  3  N.  Y.  647; 
Hihhard  v.  OdeU,  16  Wis.  635 ;  Hall  t.  Thayer,  105 
Mass.  224. 

II.    It  is  insisted  by  appellee  that  there  is  not  such 
a  failure  of  jurisdiction  as  to  prevent  a  trial  de  novo 

by  this  court.  But  the  case  of  County  of 
*'  — l"^  Floyd  V.  Cheney,  67  Iowa,  162,  cited  by 
appeS!°  ^^  him,  does  not  support  his  claim.  In  that 
case  it  was  held  that  a  judge,  who  had  been 
an  attorney  in  the  cause,  could  render  judgment  where 
the  consent  of  the  judgment  debtor  might  be  presumed. 
The  *  statute  confers  upon  the  judge  jurisdiction  to  a 
limited  extent  in  cases  like  this.  He  may  dispose  of 
preliminary  matters  not  involving  the  merits ;  but  if  he 
attempts  to  do  more  than  that  without  consent,  he 
exceeds  his  jurisdiction,  and  his  acts  are  illegal.  This 
court  has  only  appellate  jurisdiction  of  the  case  at  bar. 
It  is  the  right  of  appellant  to  have  it  tried  by  a  court  of 
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original  jurisdiction,  in  the  manner  provided  by  law, 

and  this  right  has  been  denied  him.    The  judgment  of 

the  district  court  will  therefore  be  reversed,  and  the 

cause  remanded  for  further  proceedings  in  harmony 

with  this  opinion. 

Bevebsed. 


GnovB  T.  The    Buklototon,    Cedab  Bapids   & 
Northern  Railway  Company. 

iZaflroads;  fah^urb  to  fencb:  kiluno  bobsbs  nr  chabqe  of 
DRUNKSN  DRIVER.  Horses  hitched  to  a  sleigh,  and  in  charge  of  a 
driver  who  has  become  intoxicated  and  fallen  into  a  drnnken 
Btapor,  are  not,  when  wandering  about  on  the  prairie,  "  stock  run- 
oing  at  large,**  within  the  meaning  of  section  1289  of  the  Code : 
and  for  the  killing  of  such  horses  by  a  passing  train  at  a  place 
where  it  bad  the  right  to  fence  its  track  but  did  not,  defendant  was 
not  liable  under  said  section.  (^Hinman  v.  Chicago,  R.  L  <Sb  P, 
%  Co.,  28  Iowa,  404,  dtUHnguUhed). 

Appeal  from  ffancoci  District  Court.— Ho^.  Q.  W. 

RuDDiOK,  Judge. 

Filed,  September  8, 1888. 

Teds  is  an  action  to  recover  double  the  value  of  two 
horses,  which  it  is  alleged  were  killed  by  a  train  of  the 
defendant,  at  a  point  on  its  railroad  where  it  had  the 
right  to  fence  its  right  of  way  and  track,  and  failed  to 
do  80.  There  was  a  verdict  and  judgment  for  the 
defendant.    Plaintiff  appeals. 

A.  F.  C(dl^  for  appellant. 

B.  B.  Soper  and  8.  K.  Fracy^  for  appellee. 

BoTHBOCX,  J.— 'The  undisputed  facts,  as  shown  by 

16  evidence,  are,  in  substance,  as  follows :    The  plain- 

S  loaned  his  team  to  one  Goeders,  to  go  from  Luverne 

livermore  for  a  priest.   Goeders  hired  one  McCaff ray 

make  the  trip,  and  drive  the  team,  which  was  hitched 

a  sleigh.    McCaffray  arrived  at  Livermore  at  about 
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dusk  in  the  evening,  and  there  remained  until  about  ten 
o'  clock  in  the  night,  when  he  started  on  his  return  to 
Luveme.  While  at  Livermore  he  became  very  drunk, 
and  shortly  after  leaving  there  he  fell  into  a  drunken 
stupor,  and  the  team  wandered  off  the  road  some  two 
or  three  miles,  and  circled  around  on  the  open  prairie, 
and  brought  up  on  the  railroad  track,  and  were  struck 
by  an  engine  and  killed.  McCaffray  te3tified  as  a  wit- 
ness that  he  was  in  a  profound  sleep  until  after  the  team 
was  killed.  The  statute  provides  that  for  a  failure  to 
fence  a  railroad  the  corporation  operating  the  same 
shall  be  liable  for  damages  done  to  ^^live  stock  running 
at  large.'*  Code,  sec.  1289.  The  defendant  moved  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the 
defendant,  and  the  motion  was  sustained  on  the  ground 
that  the  team  was  not  running  at  large  within  the 
meaning  of  the  statute.  The  question  presented  by  the 
appeal  is  whether  this  ruling  was  correct  Counsel  for 
appellant  cites  us  to  Hinman  v.  Chicago,  H.  I.  &P.  Ry. 
Co.,  28  Iowa,  494,  and  other  cases  determined  by  this 
court,  and  claims  that,  under  the  rule  of  the  cited  cases, 
the  question  as  to  whether  the  team  was  running  at 
large  should  have  been  submitted  to  the  jury.  We  do 
not  think  any  of  the  cases  relied  upon  sustain  the  claim 
of  plaintiff.  In  all  of  them  the  animals  were  without  a 
driver,  and  not  under  the  control  of  any  one.  In  the 
case  at  bar  there  was  a  driver  in  the  sleigh.  Plaintiff, 
in  effect,  contends  that  he  was  not  a  driver,  because  he 
was  so  drunk  that  he  was  insensible.  We  are,  in  effect, 
asked  to  hold  that  it  is  proper  to  consider  the  capacity 
of  the  driver  in  determining  the  question  of  whether 
the  team  was  running  at  large.  The  law  will  not  allow 
parties  to  enter  upon  any  such  an  investigation.  If  it  did, 
recovery  might  be  had  where  a  driver  was  incapacitated 
from  controlling  his  team  from  any  physical  cause. 
Intoxication  is  punished  as  a  crime  in  this  state,  and  by 
the  plaintiff '  8  own  showing  the  driver  of  his  team  vol- 
untarily became  drunk,  and  the  drunkenness  was  the 
cause  of  the  injury.  We  think  the  ruling  of  the  dis- 
trict court  was  correct  Affirmed. 
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Mo  Vet  V.  Johkson. 

I  Justices' Courts:  jubisdiction  :  amount.  Where  a  petition  in 
justice's  court  claimed  that  there  was  due  plaintiff  from  defendant 
$134.88,  but  demanded  judgment  for  only  $99,  the  latter  sum  was 
the  amount  in  controTersy,  and  hence  the  court  had  jurisdiction  of 
the  amount' 

t  Appeal :  ooRBEorma  verdict  :  bbrob  not  shown.  Where  it 
does  not  affirmatively  appear  that  items  withdrawn  by  plaintiff 
from  his  account  during  the  trial  were  included  in  the  verdict,  this 
court  cannot  say  that  the  court  erred  in  refusing  to  deduct  the 
amount  ot  such  items  from  the  verdict  found,  even  though  the  court 
neglected  to  instruct  the  jury  as  to  the  effect  of  their  withdrawal. 

Appeal  from   Keokuk  District    Court.— B.ON.  J.   K. 

Johnson,  Judge. 

Filed,  September  8,  1888. 

This  action  was  brought  in  justice's  court.    In  the 
original  notice  plaintiff  claimed  ninety-nine  dollars  as 
debt  and  damages.    On  the  day  of  trial  he  filed  a  peti- 
tion, in  which  he  claimed  several  items  of  damages  for 
allied  breaches  of  a  lease  of  real  estate ;  also  a  number 
of  items  for  work  and  labor.    The  aggregate  of  all  the 
items  was  $124.83,  but    it   was  alleged  that  plaintiff 
remitted  all  of  the  claim  except  ninety-nine  dollars.  This 
remtUitur^  however,  was  general,  and  did  not  apply  to 
any  particular  items.     Plaintiff  recovered  judgment  for 
ninety-nine  dollars,  and  defendant  took  an  appeal  to 
the  district  court,  where  she  filed  a  motion  to  dismiss  the 
cause  on  the  ground  that  the  amount  in  controversy 
xoeeded  one  hundred  dollars,  and  the  justice  did  hot 
ave  jurisdiction;  but  the  motion  was  overruled.    During 
be  progress  of  the  trial  plaintiff  withdrew  two  items  of 
'5  account,    which,  in  the  aggregate,    amounted    to 
7.83.     The  jury  returned  a  verdict  for  plaintiff  for 
irty-seven  dollars.    Defendant  moved  the    court  to 


75    185 
112    616 


166 


SUPREME  COURT  OF  IOWA, 


McVey  ▼•  Johnson. 


deduct  the  amount  of  the  items  which  were  withdrawn, 
from  the  amount  of  the  verdict,  but  the  motion  was  over- 
ruled, and  judgment  was  entered  for  the  amount  of  the 
verdict.    Defendant  appeals.  . 

MoJiland  &  Hamilton  and  Oeorge  D.   Wooding  for 
appellant. 

McLckey  &  Stockman^  for  appellee. 

Reed,    J. — I.    The  petition,  it  will  be  observed, 
alleged  that  the  sum  actually  due  plaintiff  is  in  excess  of 

1.  juwioE's  ^^®  hundred  dollars,  but  the  amount  sought 
dfouSi':  ^'*^'  *^  ^^  recovered  is  less  than  that.  The  ques- 
amount.         ^j^^  ^f  jurisdiction  depends  upon  whether 

the  amount  in  controversy  is  determined  by  the  allega- 
tion as  to  the  sum  actually  due,  or  that  gsought  to  be 
recovered.  We  think  the  latter  amount  determined  the 
question.  The  amount  claimed  necessarily  limits  the 
amount  of  the  recovery.  If  one  sues  in  a  court  of  com- 
petent jurisdiction  to  recover  damages  for  the  loss  of  a 
horse,  alleging  its  value  to  be  one  hundred  and  fifty  dol- 
lars, but  claiming  to  recover  damages  only  to  the  amount 
of  one  hundred  and  twenty-five  dollars,  he  might  recover 
that  amount  or  any  sum  less  than  that,  but  could  not 
recover  more.  The  amount  in  controversy  in  that  case 
would  be  the  sum  claimed,  and  the  present  case  does  not 
differ  in  principle  from  that.  It  is  the  amount  in  con- 
troversy, and  not  the  items  or  matters  out  of  which  the 
claim  arises,  which  confers  or  defeats  jurisdiction,  and 
that  is  to  be  determined  by  the  sum  which  may  be 
recovered  in  the  action.  The  question,  in  effect,  was 
decided  in  Long  v.  Loughran^  41  Iowa,  643. 

II.    The  question  as  to  whether  the  amount  of  the 
items  withdrawn  by  plaintiff  during  the  trial  in  the 

2.  AwiAL ;  cor-  district  court  should  be  deducted  from  the 
dtot\°lrroriioi  amouut  of  the  verdict  was  certified  to  this 
shown.  court  by  the  trial  judge.    The  certificate 

recites  that  the  court  did  not  instruct  the  jury  as  to  the 
effect  of  such  withdrawal.  The  question  whether  the 
deduction   should  be    made   depends     entirely   upon 
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whether  the  amount  of  the  items  was  included  in  the 
verdict.  But  it  does  not  appear  that  it  was  so  included. 
It  does  not  follow  that  they  were  included  because  the 
court  neglected  to  instruct  as  to  the  effect  of  their  with- 
drawal. There  may  have  been  no  evidence  to  establish 
them,  and  consequently  no  necessity  for  instructing  on 
the  question.  It  does  not  a£Srmatively  appear,  then, 
that  the  court  erred  in  refusing  to  make  the  deduction. 
In  ordinary  actions  this  court  can  reverse  only  for  errors 
of  law  shown  by  the  record. 

Affibhed. 
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Appeal:  vracticri  agbsebuent  for  submission.    An  agreement  I  ?&  i07| 

that  appeUee's  abetract  shall  be  aet  aside  and  the  cause  submitted  '  ^g  j^ 

on    appellants  abstract  is  binding  on  the  parties,  and  will   be  86  746 

observed  bj  this  court,  even  though  appellant^s  abstract  fails  to  '  ^^  i£| 

shove  that  an  appeal  was  taken*  and  the  cause  must  therefore  be     * ^ 

dismissed^ 


:  :  :  coNSXTLTmo  tbanscbift.    In  such  case, 

vrhere  the  stipulation  made  no  reference  to  a  transcript,  held  that 
the  submission  must  be  on  appellant's  abstract  alone,  and  that 
appellant's  claim  that  the  transcript  showed  that  she  had  taken  an 
appeal  could  not  be  considered  for  the  purpose  of  preventing  the 
dismissal  of  the  cause,  because  this  court  will  never  consult  the 
transcript  where  there  is  no  dispute  as  to  the  correctness  of  the 


Appeal  from  Decatur  Circuit  Court. 

Filed,  September  8,  1888. 

Pi^Aii^TiFP  seeks  to  recover  of  defendant  for  an 
allied  breach  of  promise  of  marriage  and  for  seduction. 
There  appears  to  have  been  a  trial  to  a  jury,  and  a  ver- 
dict and  judgment  for  defendant.    Plaintiff  appeals. 

Marion  F.  SlooJcey  and  Bullock  &  Hoffman^  tot 
appellant. 

£!.  W.  Curry  ^ndiLaughlin&Cainplell^  for  appellee. 


168       -        SUPBEME  COURT  OF  IOWA, 

Talbort  v.  Noble. 

Robinson,  J. — This  cause  was  first  submitted  in 
June,  1887.  An  opinion  was  filed  at  the  next  October 
term  affirming  the  judgment  of  the  court  below,  based 
upon  the  fact  that  an  additional  abstract  filed  by 
defendant  showed  that  the  evidence  offered  on  the 
trial  had  not  been  made  a  part  of  the  record,  as  required 
by  law.  After  the  opinion  was  filed,  the  plaintiff  filed 
a  petition  for  a  rehearing,  on  the  ground  that,  by  agree- 
ment of  parties,  the  additional  abstract  was  to  be  deemed 
withdrawn,  and  the  cause  was  to  be  submitted  on  the 
abstract  filed  by  plaintiff.  We  found  that  a  stipulation 
to  that  effect  had  been  filed  in  this  court,  although  it 
had  not  been  called  to  our  attention,  and  a  rehearing 
was  therefore  granted.  The  cause  was  again  submitted, 
and  with  it  a  motion  of  defendant  for  permission  to 
withdraw  the  stipulation  and  objections  thereto  filed  by 
plaintiff. 

I.  Defendant  asks  that  the  stipulation  be  with- 
drawn, and  his  additional  abstract  be  considered,  for 

the  reason  that  the  record  filed  by  plaintiff  at 
^'  tiSTf^eZ**"  ^^^  *^™®  *^®  stipulation  was  made  did  not 
mMoS!  '^^  confer  jurisdiction  on  this  court.  It  is  true 
that  the  abstract  filed  by  appellant  did 
not  show  that  an  appeal  had  been  taken;  but  that 
fact  did  not  prevent  the  parties  from  making  a 
valid  agreement  in  regard  to  the  submission  of  the 
cause  in  this  court.  Jurisdiction  is  conferred  by  the 
taking  and  perfecting  of  an  appeal  within  the  time  and 
in  the  manner  provided  by  law,  and  we  determine 
whether  we  have  jurisdiction  of  the  case  by  an  inspec- 
tion of  the  record.  This  should  disclose  the  facts  in 
regard  to  the  taking  of  the  appeal,  and  unless  it  shows 
that  one  has  been  taken,  we  cannot  do  more  than  to  dis- 
miss the  case.  The  stipulation  in  question  was  one  the 
parties  were  authorized  to  make,  and  no  facts  are  shown 
which  would  justify  this  court  in  setting  it  aside.  The 
plaintiff  insists  that  it  shall  be  considered  and  treated 
as  in  full  force,  and  we  think  she  is  entitled  to  have  it 
so  treated.  The  motion  of  defendant  is  therefore  over- 
ruled. 
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II.    The  plaintiflf  claims  that  the  transcript  shows 
that  she  took  an  appeal,  and  that  the  stipulation  to  sub* 

mit  the  cause  on  her  abstract  was  a  waiver 
— ':  ooDsnit-  of  the  omission  to  state  therein  that  an  appeal 
^    had  been  taken.    But  the  stipulation  makes 
no  reference  to  a  transcript,    and  does  not  in  terms 
nor  in  effect  waive  any  defect  in  the  abstract.     The 
transcript  is  not  consulted,  as  a  rule,  unless  the  parties 
disagree  as  to  the  record  as  set  out  in  the  abstract. 
It  was  therefore  competent  for  the  parties   to  agree 
that  the  cause  should  be  submitted  on  the   abstract 
of  plaintiff,  and,  having  so  agreed,  we  must  presume 
that   the   abstract   is    correct,     and    will   not    exam- 
ine the  transcript  nor  other  showing  as  to  the  record. 
The  amendment  to  the  abstract  filed  by  plaintiff  after 
the  stipulation  was  entered  into  must  be  disregarded. 
Bat  we  find  that  the  abstract  does  not  state  that  an 
appeal  has  been  taken,  nor  show  that  a  notice  of  appeal 
has  been  served.    Therefore  it  is  not  shown  that  this 
<x>urt  has  jurisdiction  of  the  cause,  and  it  must  be  dis- 
missed.    Plummer  v.  Peopled  s  Nat.  BanJCy  74  Iowa, 
731 ;  PhiUips  v.  FoUett^  69  Iowa,  39.     If  an  appeal  was 
in  fact  taken,  we  regret  that  plaintiff,  by  insisting  on 
the  stipulation,  should  have  prevented  a  submission  of 
the  cause  on  its  merits  ;  but,  having  made  the  election, 
she  must  accept  its  results.  Dismissed. 


Cook  &  Wheeler  v.  The  Chicago,  Hook  Island  & 

Paoifio  Railway  Company. 

1.  Pleading:  amendment:  change  of  prayer.  Where  a  plaintiff , 
'  apon  certain  facts  stated  in  his  petition,  prays  for  relief  to  which 
0ach  facts  do  not  entitle  him,  he  may  properly  he  allowed  to  file  an 
amended  petition,  setting  up  the  same  facts  substantially,  and 
praying  for  appropriate  relief,  and  then  to  withdraw  and  dismiss 
bis  original  petition. 

2L  Appeal :  when  it  will  not  lib  :  order  to  produce  books.  An 
appeal  will  not  lie  from  an  order  to  a  defendant  to  produce  his  books 
in  court  to  be  used  as  evidence  by  plaintiff.  Such  order  can  be 
reviewed  only  on  appeal  after  judgment.     (Code,  sec.  8164). 
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Appeal  /ram  Jasper  District  Court.— Ron.  D.  Byan^ 

Judge. 

Piled,  Septehbeb  8,  1888. 

In  their  original  petition  plaintiffs  alleged  that  they 
were  bayers  and  shippers  of  cattle  and  hogs,  and  that 
from  the  second  day  of  June,  1879,  to  the  date  of  bring- 
ing the  salt,  which  was  August  19,  1885,  they  had 
shipped  three  hundred  and  fifteen  cars  of  stock  over 
defendant's  railway  to  the  Union  Stock  Yards  at  Chicago ; 
that  during  all  of  that  time  defendant's  published 
schedule  of  charges  from  all  stations  in  Jasper  county, 
that  being  the  connty  from  which  the  shipments  were 
made,  was  fifty  dollars  per  car,  which  amount  was  charged 
and  paid  by  them  on  each  car  so  shipped  by  them  ;  that 
during  the  same  time  the  defendant,  under  a  secret 
agreement  and  arrangement  with  certain  other  shippers, 
who  are  named,  granted  to  them  a  rebate  of  ten  dollars 
per  car  upon  their  shipments  of  stock  from  said  stations 
in  Jasper  county ;  and  that  shipments  were  made  under 
like  conditions  and  circumstances  with  those  of  plain- 
tiffs ;  and  the  prayer  was  for  the  recovery  of  three  times 
the  amount  of  said  overcharges  and  attorney's  fee.  On 
the  twenty-first  of  February,  1887,  they  filed  an  amended 
and  substituted  petition,  in  which  they  alleged  substan- 
tially the  same  facts,  and  prayed  for  the  recovery  of 
ten  thousand  dollars  as  damages  on  account  of  the  over- 
charges. The  cause,  by  agreement  of  parties,  was  then 
sent  to  a  referee,  who  was  emi>owered  to  settle  the  issues 
and  try  and  hear  the  cause,  and  report  the  facts  and 
conclusions  of  law.  On  the  sixteenth  of  Augast  fol- 
lowing, plaintiffs  filed  a  withdrawal  and  dismissal  of  all 
their  pleadings  and  allegations  except  the  amended  and 
substituted  petition  filed  February  21.  Defendant  then 
filed  a  motion  to  strike  that  pleading  from  the  files,  on 
the  ground  that  it  was  in  no  sense  an  amendment  to  the 
original  petition,  but  alleged  a  cause  of  action  entirely 
distinct  from  that  alleged  in  the  former  pleading.  The 
referee  overruled  the  motion,   and  defendant  thereupon 
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filed  an  answer.  Plaintiffs  then  filed  a  petition  for  an 
order  requiring  defendant  to  produce  its  bo6ks,  showiug 
its  dealings  with  the  other  shippers  named  during  the 
time  in  question,  and  the  shipping  bills,  receipts,  and 
other  papers  pertaining  to  those  shipments.  Defendant 
filed  exceptions  to  the  petition,  but  the  referee  overruled 
the  same,  and  granted  the  rule  prayed  for  in  the  peti- 
tion. He  then  filed  a  report  of  his  action  in  the  premises, 
to  which  defendant  filed  exceptions.  But  the  district 
court  OTerruled  the  exceptions,  and  entered  an  order 
approving  the  report.    Defendant  appeals. 

a 

T.  8.    Wright  and  WinsloxD  &  Yarnum^  for  appel- 
lant 

Alanson  Olarkj  for  appellees. 

Reed,  J, — I.    The  first  question  argued  by  counsel 

relates  to  the  order  of  the  referee  overruling  the  motion  to 

1.  piRAMH*:      strike  the  amended  and  substituted  petition 

mmdm^it:    fpQBi  the  files,  and  the  action  of  the  court 

p«y«-  in  approving  that  order.    Their  contention 

was  that  the  case  as    made   in   the  original  petition 

was  for  the  recovery  of  the  penalty  prescribed  by  section 

13,  chapter  77,  Acts  Seventeenth  Ueneral  Assembly,  for 

violation  of  the  provisions  of  that  act,  while  that  made 

by  the  amended  and  substituted  petition  was  for  the 

enforcement  of  the  common-law  right  to  recover  the 

excessive  charges  which  plaintiffs  had  been  compelled 

to  pay ;  the  former  being  an  action  in  tort,  while  the 

latter  is  based  wholly  on  contract.    It  is  certainly  true 

that  a  party  ought  not  to  be  permitted,  by  amendment 

of  his  pleadings,   to  substitute  for  the  action  stated 

therein  one  based  on  an  entirely  different  right,  and  the 

statute  regulating  the  matter  of  amendments  confers  no 

such  privilege.    But  it  is  also  true,  we  think,  that  when 

a  party,  by  the  averments  of  his  petition,  shows  himself 

entitled  to  a   particular   remedy,   but  by   his   prayer 

demands  relief  in  excess  of  that,  or  even  entirely  distinct 

from  it,  he  may,  by  proper  amendment,  abandon  that 

demand,  and  claim  what  under  the  law  he  is  entitled  to 
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recover   upon   the   facts   pleaded.     Such  amendment 
would  have  the  effect  merely  to  adapt  the  prayer  to  the 
averments  of  the  pleading,  and  the   right  to  make  it 
exists  as  certainly  as  does  the  right  to  amend  a  pleading 
by  adding  a  prayer  for  the  appropriate  relief  where  a 
prayer  for  relief  of  any  kind  has  been  omitted,  and  its 
denial  would  be  to  revive  the  obsolete  technicalities  of 
the  common-law  system  of  pleading.    It  is  important, 
therefore,  to  inquire  as  to  what  relief,  if  any,  plaintiffs 
showed  themselves  entitled  to  by  the  averments  of  the 
original  petition.    It  must  be  admitted  that  the  prayer 
indicates  that  they  were  seeking  to  recover  the  statutory 
penalty.    But  their  right  of  recovery  is  to  be  determined 
,  from  the  facts  averred,  rather  than  from  the  prayer  of 
t^ir  pleading,  and  upon  those  facts  they  clearly  are  not 
yfentitled  to  that  recovery.    They  allege  that  their  ship- 
/  ments  were  interstate,  and  the  statute,  in  so  far  as  it  is 
/  a  regulation  of  commerce,  can  have  no  application  to 
I  commerce  of  that  character,  the  subject  of  its  regulation 
/  being  beyond  the  power  of  the  state.     Wabash^  St.  L. 
[&P.  Ry.  Co.  V.  Illinois,  118  D.  S.  567,  7  Sup.  Ct.  Rep. 
4 ;  Carton  t.  111.  Cent.  My.  Co.,  59  Iowa,  148;  State  v. 
Chicago  <fe  N.  W.  By.  Co.,  70  Iowa,  162.    The  fact  allega- 
tions, as  already  stated,  are  substantially  the  same  in  both 
the  original  and  amended  petition.    If,  upon  the  facts 
alleged  in  the  latter  pleading,  they  are  entitled  to  recover 
back  the  alleged  overcharge,  as  to  which  no  question 
was  raised  on  this  appeal,  they  were  as  certainly  entitled 
to  the  same  relief  on  the  averments  of  the  former.     The 
only  effect  of  the  amendment,  then,  was  to  adapt  the 
prayer  to  the  fact  allegations,  and  it  was  properly  allowed. 
II.     We  think  an  appeal  will  not  lie  from  the  order 
granting  the  rule  to  produce  books  and  papers.    The 

object  of  that  petition  was  to  obtain  evidence 
*  when  It  win      in  support  of  one  of  the  material  allegations 

not  lie :  order      ^     ^'^  .  .  ^,  i.^.  i 

to  produce      of  the   petition.     The  subject  of   appeals 

from    intermediate  orders  is  governed  by 

section  8164  of  the  Code.    The  only  provisions  which  it 

is  claimed  give  the  right  in  this  instance  are  those  found 

in  subdivisions  1  and  4,  which  are  as  follows :     '*(1)  An 
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order  made  afifecting  a  snbstantial  right  in  an  action 
where  such  order,  in  effect,   determines  the  action  and 
prevents  a  jndgment  from  which  an  .appeal  might  be 
taken."     '*(4)  An  intermediate    order   involving    the 
merits  and  materially  affecting  the  final  judgment."     It  is 
manifest,  we  think,  that  neither  of  these  provisions  gives 
a  right  of  appeal  from  an  order  of  the  character  of  that 
in  question.    The  order,  doubtless,  affected  a  substantial 
right,  but  it  neither  determined  the  action  nor  prevented 
a  final  judgment  from  which  an  appeal  might  be  taken. 
Neither  did  it  involve  the  merits,   or  affect  the  final 
decision,  within  the  meaning  of  the  law.     The  evidence 
sought  to  be  obtained  may  be  sufllcient  to  determine  the 
rights  involved  in  the  action,  but  the  order  itself  for  its 
production  no  more  affects  the  final  decision  than  would 
an  order  sustaining  or  overruling  a  motion  to  suppress 
depositions.     We  think  the  ruling  can  be  reviewed  only 
on  appeal  after  judgment.    The  appeal,  so  far  as  that 
order  is  concerned,  will  be  dismissed,  and  the  superse- 
deas discharged.    The  rnling  overruling  the  motion  to 
strike  the  amended  and  substituted  petition  from  the 
files  will  be 

Affirmed. 


CAKBT7THEBS  &  MUKRAT  V.  McMURRAT, 

1.  Sale :  or  stock  with  oood-wux  :  breach  :  EvmsNCB.  Plaintififs 
bought  of  defendant  a  stock  of  goods  and  the  lease  of  the  buildiDg 
in  which  the  goods  were  kept,  and  they  claim  that  defendant  at 
the  time,  and  as  a  part  of  the  contract,  agreed  not  to  go  into  the 
same  business  in  the  same  town  for  one  year,  and  this  action  is  to 
recover  for  an  aUeged  breach  of  that  agreement.  Plaintiffs  offered 
to  prove  that  they  would  not  have  made  the  purchase  but  for  such 
aUeged  agreement.  Held  that  such  evidence  did  not  affect  their 
right  of  recovery^  and  hence  was  properly  excluded  as  imma- 
teriaL 

&  Instmotions :  omission  cured  by  special  verdict.  The  omis- 
sion of  the  court  to  submit  to  the  jury  a  question  which  ought  to 
have  been  submitted  under  the  issues,  is  no  ground  for  reversal  on 
plaintiffs'  appeal,  when  the  jury,  by  special  verdict,  found  against 
them  as  to  the  only  fact  on  which  they  could  claim  the  submission 
of  the  question. 
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8.  Contract :  parol  AORKSMBirr  subsequent  to  wsitino  :  consider- 
ation. A  parol  agreement  made  subsequent  to  the  completion  of 
a  written  contract  concerning  the  same  subject  is  not  binding 
unless  supported  by  some  new  consideration. 

4.  Evidence :  exclusion  :  erbob  cubed  by  special  tebdict.  Ths 
exclusion  of  evidence  relating  solely  to  the  measure  of  plaintiffs* 
damages  for  the  breach  of  an  alleged  contract  cannot  be  regarded 
as  material,  after  the  jury  has  specially  found  that  the  alleged 
contract  never  had  an  existence. 

5.  Practice :  arouhent  to  jury  :  number  of  counsel.  Every 
party  to  an  action  tried  to  a  jury  is  entitled  to  have  every  fact  or 
point  essential  to  his  case  called  to  the  attention  of  the  jury  by  his 
counsel  in  argument ;  and,  guided  by  this  principle,  the  court  may, 
in  its  discretion,  determine  whether  one  or  more  counsel  shall 
address  the  jury  either  in  the  opening  or  closing  of  the  argument. 
Acpordingly,  where  plaintiffs  had  two  counsel,  and  one  of  them 
addressed  the  jury  in  the  opening  argument,  and  then  stated  that 
they  would  next  be  addressed  by  counsel  for  defendant,  after 
which  his  associate  would  address  them  further  on  behalf  of  the 
plaintiffs,  and  the  court  then  adjourned  until  the  next  morning, 
when  defendant's  counsel  waived  their  right  to  address  the  jury, 
whereupon  plaintiffs*  counsel  who  was  to  have  made  the  closing 
argument  claimed  the  right  to  further  address  the  jury,  which 
claim  was  denied,  held  that  this  court  could  not  say  that  in  this 
the  court  abused  its  discretion ;  it  not  appearing  that  there 
was  any  failure  by  the  counsel  who  addressed  the  jury  to  fully 
and  fairly  present  every  fact  and  point  material  to  plaintiffs*  case. 
(  See  opinion  for  statutes  considered ). 

Appeal  from   Poweshiek   District   Court. — Hon.    D. 

Ryan,  Judge 

Filed,  Septehbeb  8,  1888. 

Action  for  the  recovery  of  damages  for  the  breach 
of  an  alleged  contract  for  the  sale  of  the  good- will  of  a 
business.    Verdict  and  judgment  for  defendant.    Plain 
tiffs  appeal. 

Parsons  <fe  Perry y  for  appellants. 
Scott  <ft  OlutCy  for  appellee. 

Reed,   J.— For  many  years  prior  to  the  fifth  of 
July^  1883,  the  defendant  had  been  engaged  in  business 
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as  a  general  merchant  at  Brooklyn.    He  carried  a  large 
stock,  and  appears  to  have  done  an  extensive  business. 
On  that  day  he  sold  his  entire  stock  of  goods  to  plain* 
ti&,  and  transferred  to  them  the  lease  of  the  building 
in  which  the  business  had  been  carried  on,  and  they 
thereafter  conducted  the  same  character  of  business  at 
the  same  place.    It  is  alleged  in  the  petition  that  daring 
the  negotiations  he  represented  and  promised  that  he 
woold  not  again  engage  in  that  kind  of  business  at 
Brooklyn,  and  that  he  would  not  assist  either  of  his 
sons  in  doing  so,  but  that,  in  violation  of  that  promise, 
be  had  advanced  to  one  of  his  sons  the  sum  of  twenty- 
five  hundred  dollars  to  enable  him  to  engage  in  the 
same  business  at  Brooklyn,  and  that  many  of  the  custo- 
mers who  had  patronized  the  store  when  defendant  kept 
it,  and  who  continued  to  patronize  it  after  the  sale  to 
plaintiffs,  had  withdrawn  their   patronage,   and   had 
become  patrons  of  the  store  kept  by  defendant's  son. 
Defendant  admitted  the  sale  of  the  goods,  but  alleged 
that  the  contract  was  in  writing,  and  denied  that  the 
sale  included  the  good- will  of  the  business,  or  that  he 
had  bound  himself  not  to  engage  or  assist  his  sons  in 
engaging  in  the  same  business  at  Brooklyn.    There  is  a 
decided  conflict  in  the  evidence  given  on  the  trial  on  the 
qnestion  as  to  whether  there  was  a  promise  by  defendant 
daring  the  negotiations  that  he  would  not  again  engage 
ID  the  basiness,  or  assist  his  sons  in  doing  so.    Both 
members  of  plaintiffs'  firm  testified  positively  that  the 
defendant  frequently  made  that  promise  while  the  nego- 
tiation was  in  progress,  while  defendant  testified  with 
equal  positiveness  that  the  subject  was  not  mentioned 
until  after  the  sale  was  fully  completed,  and  that  he 
then  did  no  more  than  to  assure  them  that  it  was  his 
intention    not  to   engage   in   the   business,  either  at 
Brooklyn,  or  elsewhere,   for  one  year.    The  jury  were 
equired  si>ecially  to  deterqpiine  tlie  question,  and  their 
peeial  verdict  was  to  the  effect  that  defendant  did  not 
lake  the  promise  alleged  daring  the  negotiations.    It 
as  admitted  by  both  parties  that  a  written  memo- 
indum  was  signed  when  the  agreement  was  entered 
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into.  The  writing,  however,  had  been  lost,  and  could 
not  be  produced  upon  the  trial.  The  parol  evidence  as 
to  its  contents  tended  to  prove  that  it  was  a  contract 
only  for  the  sale  of  the  goods  and  fixtures  in  the  store. 

I.  On  the  trial  plaintiffs  offered  to  prove  that  they 
would  not  have  made  the  purchase  of  the  goods  except 

for  the  agreement  by   defendant  that  he 

^"  with  "good?**^  would  not  engage  or  assist   his    sons  in 

OTideJoef**^  •   engaging  in  the  business  in  Brooklyn,  but 

on  defendant's  objection  the  evidence  was 
excluded.  That  ruling  is  assigned  as  error.  We  think 
it  is  correct.  If  a  stipulation  to  that  effect  was  a  condi- 
tion of  the  contract,  as  plaintiffs  claim  it  was,  they 
were  entitled  to  recover  for  its  breach,  regardless  of 
whether  it  was  the  moving  or  principal  inducement  for 
them  to  enter  into  the  agreement  or  not.  According  to 
their  claim,  the  *' good- will"  of  the  business  was  one  of 
the  subjects  of  the  contract.  They  purchased  and  paid 
for  it  in  the  deal,  and  if  they  proved  that  averment  they 
were  as  certainly  entitled  to  recover  as  they  would 
have  been  if  there  had  been  a  failure  to  deliver  any  part 
of  the  tangible  property  which  was  the  subject  of  the 
sale.  It  was  immaterial,  therefore,  to  inquire  specially 
whether  that  condition  was  an  inducement  to  the 
contract. 

II.  The  district  court  instructed  the  jury  that, 
if     the    parties    treated     the    written    memorandum 

as   the    evidence   of    their   contract,     its 

*  TI0W8 :  omi^    language,  as  shown  by  the  parol  evidence, 

special  vei^      would  be  the  exclusive  evidence  of  their 

diet. 

agreement  up  to  the  time  it  was  signed.  It 
was  not  claimed  that  the  instructions  do  not  correctly 
state  the  general  rule  as  to  inadmissibility  of  parol  evi- 
dence to  vary  the  terms  of  a  written  instrument.  But 
the  contention  was  that  if  the  contract,  as  entered  into 
by  the  parties,  related  to  two  subjects,  viz.,  the  stock  of 
goods  and  the  good- will  of  the  business,  and  the  mem- 
orandum covered  but  one  of  these  subjects,  the  rule 
would  not  be  infringed  by  the  admission  of  parol  evi- 
dence of  the  contract  as  to  the  other.    It  is  true  that  an 
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exception  to  the  general  rule  arises  when  "  the  original 
contract  was  verbal  and  entire,  and  a  part  only  of  it  was 
reduced  to  writing/'  1  Greenl.  Ev.  sec.  284a.  But  in 
view  of  the  special  verdict,  which  determines  that  the 
original  contract  did  not  include  the  alleged  condition, 
it  cannot  be  material  to  inquire  whether  the  case,  if  the 
allegation  had  been  proven,  would  have  fallen  within 
the  exception  or  been  governed  by  the  rule.  With  that 
finding  the  question  is  a  mere  abstraction,  and  very 
clearly  plaintiffs  sustained  no  prejudice  from  the  failure 
of  the  court  to  submit  it  to  the  jury,  even  if  it  should  be 
admitted  that,  as  the  case  stood  when  it  went  to  the 
jury,  they  were  entitled  to  have  it  submitted. 

ni.     The  court  also  instructed  that  if  defendant 

did   not    make    the    alleged    promise    pending    the 

I.  ooiTBAOT !      negotiations  for  the  sale  of  the  goods,   but 

aStiubS^     did  make  it  after  the  sale  was  completed, 

^o^rider^  ^^^  *'*^r  the    written   memorandum  was 

***™-  signed  and  delivered,  it  would  not,  unless 

supported  by  some  new  consideration,  amount  to  a  con. 

inactj  and  an  action  would  not  lie  for  the  violation  of  it. 

The  instruction  is  right.    The  promise,  if  made  at  that 

time,  was  not  a  mere  modification  of  the  written  con- 

iTact,  but  related  to  another  subject,  and,  if  binding, 

imposed  new  obligations  and  rights  upon  the  parties.  It 

was,  in  efiFect,  a  new  and  distinct  agreement,  and,  to  be 

binding  as  a  contract,  all  the  elements  of  a  contract  must 

have  been  included  in  it. 

IV.     Defendant   introduced   sixty-four  witnesses, 
who  testified    that    prior    to    the    sale    to  plaintiffs 

they .  had  been  patrons  of  the  store,  and 
eidaSra:  that  they  Continued  to  patronize  it  up  to 
^idTer-      the  time  when  defendant's  son  commenced 

business,  when  they  transferred  their 
I^tronage  to  him ;  and,  being  asked  for  the  reason  of 
SQch  change,  stated  that  it  was  because  of  their  dissat- 
is&ction  with  the  manner  in  which  plaintiffs  conducted 
the  business  and  kept  their  accounts.  Counsel  for  plaiii- 
tiSs  proposed  to  cross-examine  each  of  the  witnesses 
Vol.  76—12 
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fully  as  to  the  particular  matters  or  transactions  out  of 
which  he  claimed  his  dissatisfaction  arose,  for  the  pur- 
pose, as  he  stated,  of  showing  that  he  had  no  real  ground 
of  dissatisfaction.  But  the  court,  on  defendant's  objec- 
tion, refused  to  permit  that  question  to  be  gone  into.  In 
view  of  the  special  verdict,  the  question  arising  on  this 
assignment  is  also  a  mere  abstraction.  The  testimony 
of  the  witnesses  related  solely  to  the  measure  of  plain- 
tiffs'  recovery  in  case  they  had  succeeded  in  establishing 
a  right  of  recovery.  But  the  special  verdict  determines 
that  they  have  no  cause  of  action. 

V.  Two  attorneys  appeared  for  plaintiffs  in  the 
trial.  After  the  evidence  was  concluded  one  of 
6.  VRAxmoMi  them  addressed  the  jury.  In  closing  his 
J^f  SSmSer  argument  he  stated  to  the  jury  that  they 
o£  oouMoi.  ^Q^i^  then  be  addressed  by  counsel  for  the 
defendant,  after  which  his  associate  would  address  them 
further  on  behalf  of  plaintiffs.  The  court  then  adjourned 
until  the  next  day.  On  the  opening  of  the  court  the 
next  morning  the  court  directed  that  the  argument  of 
the  cause  proceed.  Defendant's  attorneys  then  stated 
to  the  court  that  they  waived  their  right  to  address  the 
jury.  Up  to  that  time  plaintiffs'  counsel  had  given  no 
indication  that  they  desired  to  argue  the  case  further  in 
the  opening,  but,  immediately  on  the  announcement  by 
defendant's  counsel  of  their  election,  the  one  who  was 
to  have  made  the  closing  argument  claimed  the  right  to 
further  address  the  jury,  conceding,  however,  to  defend- 
ant's counsel  the  right  to  argue  the  case  after  him  if 
they  so  desired.  The  court,  however,  ruled  that  he  was 
not  entitled  to  be  heard  further,  and  submitted  the 
cause  to  the  jury.  The  order  of  the  trial  is  prescribed 
by  statute.  One  provision  is  that  "in  the  argument 
the  party  having  the  burden  of  the  issue  shall  have 
the  opening  and  closing,  but  shall  disclose  in  the 
opening  all  the  points  relied  on  in  the  cause,  and  if  iu 
the  close  he  should  refer  to  any  new  material  point  or 
fact  not  relied  upon  in  the  opening,  the  adverse  party- 
shall  have  the  right  to  reply  thereto,  which  reply  shall 
close   the  argument   in   the    case."     Code,    sec.  2780. 
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Another  is  that  "every  plaintiflE  or  defendant  shall  be 
entitled  to  appear  by  one  attorney,  and  if  there  be  but 
one  plaintiflf  or  defendant,  he  may  appear  by  two."  Sec. 
2783.    It  will  be  observed  that  these  sections  contain  no 
express  provisions  as  to  the  number  of  counsel  who  may 
address  the  jury,  either  in  the  opening  or  closing  of  the 
argument.     It  was   contended  in  argument,   however, 
that  the  right  conferred  by  section  2782,  to  appear  by 
two  counsel,  necessarily  implies  the  right  to  have  the 
benefit  of  the  learning  and  skill  of  each  of  them  at  every 
stage  of  the  trial.  But  this  claim  manifestly  is  too  broad. 
It  is  provided  by  another  section  ( 2779 )  that  but  one 
oounsel  on  each  side  shall  examine  the  same  witness,  and 
Aat  upon  interlocutory  questions  but  one  counsel  on  each 
side  shall  be  heard,  unless  by  permission  or  direction  of 
the  court.     We  think  it  was  the  intention  of  the  legis- 
lature to  leave  the  matter  to  the  sound  discretion  of  the 
court.  The  parties  have  the  right  to  have  the  cause  fully 
and  fairly  argued  to  the  jury,  and  the  court  is  prohib- 
ited from  imposing  any  limitations  upon  counsel  as  to 
the  time  they  may  occupy  in  their  argument  to  the  jury. 
Sec.  2783.    If  for  any  reason  one  counsel  is  not  able  to 
fully  present  the  cause  in  the  opening,  the  right  which 
plaiBtiff  certainly  has  to  have  every  fact  or  point  essen- 
tial to  his  case  called  to  the  attention  of  the  jury  at  that 
time  would  imply,  perhaps,  the  right  to  have  the  cause 
further  presented  by  another  attorney.    And  cases  may 
often  arise  in  which  the  fair  administration  of  the  law 
would  demand  that  such  privilege  be  extended  to  him. 
Bnt    after  the    argument   has   been    fully  and  fairly 
opened,  he  cannot  demand,  as  matter  of  right,  that  his 
coansel  be  farther  heard,  except  in  reply  to  the  argument 
for  the  adverse  party.    In  the  present  case  it  does  not 
appear  that  there  was  any  failure  by  the  counsel  who 
sddreesed  the  jury  to  fully  and  fairly  present  every  fact 
and  point  material  to  plaintiffs'  case.    The  conduct  and 
actions  of  plaintiffs,  and  the  counsel  who  was  to  have 
dosed  the  argument,  indicated  that  they  were  fully  satis- 
fied with  the  effect  he  had  made.  Both  they  and  the  court 
^^aided  that  the  case  had  been  fully  argued.  The  refusal 
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of  the  courjt  to  pennit  the  other  counsel,  under  these 
circumstances,  to  further  address  the  jury,  was  not  a 
denial  of  a  right  they  were  entitled  under  the  law  to 
enjoy.  Neither  was  it  an  abuse  of  the  discretion  with 
which  the  court  is  clothed.  Affirmed. 
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Tax  Sale  and  Deed :  notice  to  redeem  :  service  on  tenant.  The 
requirement  of  section  894  of  the  Code,  that  a  notice  to  redeem 
land  from  tax  sale  must  be  served  upon  the  person  in  possession, 
in  order  to  cut  off  the  right  to  redeem,  is  peremptory  ;  so  that  in 
this  case,  where  the  notice  was  personally  served  on  the  owner,  the 
only  person  who  had  the  right  to  redeem,  held  that  it  did  not  cut 
off  that  right,  because  it  was  not  also  served  upon  his  tenant  in 
possession.  (See  cases  cited  in  opinion.)  [Reed,  J.,  dissent- 
itig,  J 

Appeal  from    Wayne    District    Court.— B.ON.    R.   C. 

Henry,  Judge. 

Filed,  September  8,  1888. 

This  is  an  action  in  equity,  and  involves  the  validity 
of  a  tax  title  to  eighty  acres  of  land.  There  was  a  decree 
for  the  plaintiff,  and  defendant  appeals. 

T.  M.  Stuart^  for  appellant. 

H.  Tannehill  and  T.  M.  Fee^  for  appellee. 

RoTHROCK,  J. — It  appears  that  the  plaintiff  is  the 
holder  of  the  patent  title  to  the  land.    The  defendant 
claims  title  under  a  tax  deed  made  in  pursuance  of  a 
sale  for  taxes  on  the  second  day  of  October,  1882,  for 
the  delinquent  taxes  for  the  year  1881.    At  the  time  tha 
notice  of  the  expiration  of  redemption  was  served,   on» 
Cynthia  Bills  was  in  the  actual  possession  of  the  land, 
and  no  notice  was  at  any  time  served  upon  her.    This  is 
a  conceded  fact  in  the  case,  and  as  we  think  theright^  of 
the  parties  depend  upon  this  omission  to  give  notice,  rfo 
other  question  need  be  considered.    It  is  provided  hy 
section  894  of  the  Code  that  *'  after  the  expiration  of  two 
years  and  nine  months  after  the  date  of  the  sale  of  tlie 
land  for  taxes,  the  lawful  holder  of  the  certificate  af 
purchase  may  cause  to  be  served  upon  the  person  in. 
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possession  of  snch  land  or  town  lot,  and  also  npon  the 
peraon  in  whose  name  the  same  is  taxed,    *    *    *    a 
notice   •    *    *    stating  the  date  of  sale,  the  description 
of  the  land  or  town  lot  sold,  the  name  of  the  purchaser, 
and  that  the  right  of  redemption  will  expire  and  a  deed 
for  said  land  be  made  unless  redemption  from  such  sale 
be  made  within  ninety  days  from  the  completed  service 
thereof. "    Said  section   further  provides  that   "  until 
ninety  days  after  the  service  of  said  notice  the  right  of 
redemption  from  such  sale  shall  not  expire."     Counsel 
for  defendant  claims  that  the  right  of  redemption  did 
expire,  notwithstanding  the  provisions  of  the  statute, 
because  notice  was  served  upon  the  plaintiff,  who  was 
the  owner  and  the  person  in  whose  name  the  land  was 
taxed.    It  is  urged  that  the  object  of  the  statute  is  to 
give  notice  to  the  owner  that  his  land  has  been  sold,  and 
that  when  notice  is  given  to  him  a  notice  to  his  tenant  in 
possession  of  the  land  would  be  superfluous  and  unnec- 
essary.   We  cannot  concur  in  the  views  of  counsel.     It 
appears  to  us  to  be  contrary  to  the  spirit  of  all  the  decis- 
ions of  this  court  with  reference  to  the  service  of  the  expi- 
ration of  redemption  notice,  and  proof  of  such  service, 
from  the  case  of  Am.  Missionary  Ass^n  v.  Smithy  59 
Iowa,  704,  to  the  present  time.  In  Hilly er  v.Farnemany  65 
Iowa  227,  where  the  land  was  by  mistake  taxed  in  a  wrong 
Mme,  and  the  notice  was  by  publication,   we  held  that 
the  notice  should  have  been  directed  to  the  person  in 
^bose  name  the  land  was  taxed,  and  that  if  addressed  to 
another,  though  that  other  be  the  real  owner,  the  tax 
deed  made  in  pursuance  of  such  notice  was  invalid.    The 
Teqnirement  of  the  statute  appears  to  us  to  be  absolute. 
It  is  one  of  the  steps  necessary  to  be  taken  to  cut  off  the 
right  of  redemption,   and  courts  have  no  power  nor 
aathority  to  dispense  with  the  positive  requirements  of 
the  statute  tii)on  the  ground  that  they  are  unnecessary. 
We  think  the  district  court  correctly  held  that  the 
plaintiff's  right  of  redemption  had  not  expired. 

Affirmed. 
Beed,  J. ,  ( dissenting.  )    The  notice  to  redeem  was 
«r?ed  on  plaintiff  personally.    He  was  the  owner  of  the 
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property,  and  is  the  only  person  who  was  entitled  to 
redeem  from  the  sale,  and  the  only  one  who  had  any 
interest  to  be  protected  by  the  redemption.  Bills  was 
in  possession,  it  is  true,  but  he  had  no  interest  in  the 
property,  and  was  nnder  no  obligation  to  redeem  it. 
The  holding  of  the  majority  is  that  plaintiff's  right  of 
redemption  has  not  expired,  for  the  reason  that  the 
notice  was  not  also  served  npon  Bills.  That  conclasion 
is  reached  by  considering  merely  the  language  of  the 
statute,  while  disregarding  its  spirit  and  purpose.  But 
that  is  neither  a  safe  nor  a  sound  rule  of  construction. 
The  legislature  is  presumed  to  have  had  some  object  in 
view  when  the  statute  was  enacted,  and  to  have  enacted  it 
with  the  view  of  effecting  that  object.  The  manifest 
purpose  of  the  statute  is  to  secure  to  the  one  entitled  to 
redeem  property  which  has  been  sold  for  taxes  such 
notice  of  the  sale,  and  the  time  when  the  right  to  redeem 
will  expire,  as  will  afford  him  an  opportunity  to  exer- 
cise that  right.  The  requirement  that  the  notice  shall 
be  served  on  the  one  in  possession,  and  on  the  one  to 
whom  the  property  is  taxed,  prescribes  simply  a  mode 
of  accomplishing  that  object.  The  proceeding  is  upon 
the  theory  that  there  Is  a  presumption  either  that  the 
persons  served  are  entitled  to  redeem,  or  that  by  serving 
them  the  information  contained  in  the  notice  will  be 
communicated  to  the  one  who  is  entitled  to  redeem.  *  To 
hold  otherwise  is  to  say  that  the  statute^requires  the 
doing  of  a  vain  and  useless  thing ;  for  of  what  possible 
avail  is  the  mere  service  of  the  notice  to  redeem  on  one 
who  has  no  interest  which  would  entitle  him  to  redeem 
and  who  would  not  be  permitted  to  redeem  if  he  were  to 
make  the  attempt.  When  the  one  entitled  to  redeem  is 
personally  notified,  then  the  purpose  of  the  statute  is 
accomplished.  He  may  proceed  to  make  the  redemption 
within  the  time  specified,  and  if  he  neglects  to  do  so  he 
ought  not  to  be  heard  thereafter  to  question  the  deed  on 
the  ground  that  the  notice  was  not  also  served  upon 
some  other  person  who  had  no  interest  in  the 
property  or  right  to  make  redemption. 
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The  Mikkeapolis  &  St.  Loins  Railway  Compaity  v.      n  537 

Gboxity  Treasurer :  funds  transferred  by  pbxdecbssob  :  hamdamub 
TO  PAY  OVEB.  Action  of  mandamus  to  compel  defendant,  as  county 
treasorer,  to  pay  ov^r  to  the  plaintiff  company  certain  taxes  col- 
lected for  its  use  by  his  predecessor  in  office,  and  by  such  prede- 
cessor transferred  to  the  county  fund  by  order  of  the  board  of 
supervisors.  Held  that  such  transfer  was  such  an  appropriation  of 
the  money  as  to  release  defendant  from  all  liability  to  plaintiff  on 
account  of  it,  and  that  the  action  would  not  lie. 

Appeal  from   Boone   District   CoicrL — Hon.    H.    C. 

Henderson,  Judge. 

Piled,  September  8,  1888. 

Action  of   mandamus  to    compel  defendant,  as 

treasurer  of  Boone  county,  to  pay  to  plaintiff  the  sum  of 

$456.89.     It  is  shown  tliat  this  sum  of  money  was  paid 

to  the  treasurer  of  Boone  county  on  account  of  taxes 

levied  to  aid  plaintiff  in  the  construction  of  a  railway. 

On  "flie  seventeenth  day  of  April,   1884,  the  board  of 

supervisors  of  that  county  ordered  the  treasurer  who 

preceded  defendant  in  office  to  transfer  to  the  county 

fund  three  hundred  and  forty-one  dollars  of  the  money 

in  his  hands,  which  belonged  to  the    plaintiff.      The 

transfer  was  made  as  ordered,  and  the  controversy  in 

this  case  grows  out  of  that  action.    The  district  court 

ordered  the  payment  to  plaintiff  of  the  sum  of  $114.89, 

and  f otind  specially  that  defendant  was  not  liable  for 

the  amount  transferred  to  the  county  fund  by  his  pre- 

decsessor,  on  the  ground  that  defendant  could  not  be 

eompell^  to  adjust  it  as  between    plaintiff  and  the 

coanty,    and   rendered     judgment    accordingly.     The 

plaintiiff  appeals. 

Albert  JS.  ClarJce^  for  appellant. 

J.  H.   WhUaJceTy  for  appellee. 
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Robinson,  J. — The    proceedings  of  the  board  of 
supervisors  of  Boone  county  in  regard  to  the  transfer  of 
the  money  in  controversy  were  as  follows :     "  It  is  hereby 
ordered  that  a  transfer  of  three  hundred  and  forty-one 
dollars  be  made  of  the  Minneapolis  &  St.  Louis  railroad 
fund  to  the  county  fund,  the  same  being  to  reimburse 
the  county  for  expenses  of  an  election  and  collecting 
tax."    The  transfer   was  made    by  the    treasurer    on 
the  eighteenth    day  of    April,    1884.       Evidence    was 
offered  to    show    that  the   action  of  the    board  was 
taken  pursuant   to  an  arrangement  made  with  plain- 
tiff ;   but  this  was   disregarded   by    the    trial    court, 
and   we   think   it   was  immaterial   to    the   issues  in 
the  case.    No  attempt  was  made  to  show  what  became 
of  the  money  transferred  to  the  county  fund,  nor  was  it 
shown  that  this  defendant  ever  received  any  of  it  in  any 
form.     Appellant  insists  that  the  taxes  paid  to  the 
treasurer  of  Boone  county,  for  the  benefit  of  plaintiflf, 
constituted  a  trust  fund,  which  could  only  be  paid  out 
in  the  manner  authorized   by    law.     Acts  16th    Gen. 
Assem.,  sec.  4,  ch.  123;  Stone  v.  Woodbury  County ^  51 
Iowa,  622 ;  Des  Moines  &  M.  JRy.  Co.  v.  Lowry,  51  Iowa, 
487 ;  Butler  v.  Supervisors   Fayette  County^  46  Iowa, 
326.     It  maybe  conceded  that  the  money  in  question  was 
part  of  a  trust  fund,  and  that  the  action  of  the  board  of 
supervisors  in  ordering  the  transfer,  and  the  action  of  the 
treasurer  in  making  it,  were  wholly  illegal,  but  that  fact 
connot  aflfect  the  defendant.     He  is  responsible  for  the 
money  due  to  plaintiflf,  which  he  actually  received  from 
his  predecessor  and  from  other  sources,  but  he  is  not 
liable  to  plaintiflf  for  anything  more.    Before  plaintiflf 
can  obtain  the  desired  order  in  this  action  he  must  show 
that  the  money  he  seeks  to  obtain  is  actually  or  presump- 
tively in  the  hands  of  defendant.     If  in  fact  defendant 
is  unable  to  pay    over   the   money   because   he  never 
received  it,  or  for  other  suflBcient  reason,  the  relief  asked 
by  plaintiflf  will  n  ot  be  granted .    Rice  v.  Walker^  44  lo wa , 
461.    It  was  held,  in  Merrill  v.  Marshall  County,   74 
Iowa,  24,  that  where  a  fund  of  the  kind  in  question  had 
been  paid    into    the   county  fund,  and   expended   on 
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acconnt  of  the  ordinary  indebtedness  of  the  county,  the 
county  would  be  liable.  It  seems  to  us  that  the  transfer 
made  by  the  predecessor  of  defendant  on  the  order  of 
the  board  of  supervisors  was  such  an  appropriation  of 
the  money  in  question  as  to  release  defendant  from  all 
liability  to  plaintiff  on  account  of  it.  The  liability  of 
defendant,  if  he  had  made  the  transfer  ordered  by  the 
board,  is  not  in  question.  We  conclude  that  the  judg- 
ment of  the  district  court  is  correct.    It  is  therefore 

Affibmed. 


Duncombe  v.  Powers. 

!•  Assignment  of  Errors  :  too  general.  Two  of  the  twenty-nine 
grounds  of  the  motion  for  a  new  trial  in  this  case  were :  (1)  '*  The 
Terdict  is  contrary  to  law/'  and  (2)  **  The  verdict  is  contrary  to  the 
evidence."  The  only  reference  to  the  grounds  of  the  motion  made 
in  the  assignment  of  errors  was  as  follows  :  "  The  court  erred  in  not 
granting  plaintiff's  motion  to  set  aside  the  verdict,  arrest  the  judg- 
moit,  and  grant  a  new  trial,  for  the  reasons  stated  therein,"  and 
the  qaestion  whether  the  verdict  was  sustained  by  the  evidence  was 
not  otherwise  presented.  Held  that  the  assignment  was  too  general 
to  raise  that  question  on  appeal. 

t  Instr actions :  matter  not  in  issue.  The  court  is  not  required  to 
instruct  the  jury  as  to  a  fact  conceded  by  both  parties,  but  on 
which  neither  claims  anything. 

8.  :  kevibw  :  no  foundation  for.  An  appellant  cannot  com- 
plain in  this  court  of  .instructions  given  to  which  he  did  not  except, 
nor  of  the  neglect  of  the  court  to  give  a  special  instruction  which 
he  did  not  ask  for. 

4.  Highway  :  dedication  and  prescription  :  evidencb  :  instruc- 
tion. Where  defendant  claimed  that  the  highway  in  question 
existed  both  by  dedication  and  prescription,  the  court  instructed 
that  '*  knowledge  in  or  notice  to  the  owner  of  the  use  of  the  road  as 
apablic  highway  may  be  inferred  from  the  use  of  the  road  by  the 
public  in  such  manner  as  that  the  owner,  using  his  faculties  as  a 
reasonably  prudent  and  observant  person,  having  care  for  his  prop- 
erty, would  see  or  learn  of  such  use."  Held  that  this  was  not  con- 
trary to  section  2031  of  the  Code,  which  provides  that  use  of  land 
shaU  not  be  evidence  of  adverse  possession ;  because  (1)  the  court  did 
not  state  that  such  notice  of  use  would  be  notice  of  an  adverse 
claim  ;  (2)  other  instructions  given  in  the  charge  avoided  any  mis- 
understanding by  the  jury ;  and  (3)  the  action  was  based  upon  an 
alleged  dedication,  as  well  as  upon  prescription,  and  said  section 
relates  to  titles  by  prescription  only 
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5.    : :  INSTRUCTION :  bviduncb.     An  instruction  as  to  the 

'  effect  of  the  notorious  and  continued  use  of  one's  land  for  a  high- 
way, with  knowledge  on  his  part  thereof,  as  bearing  upon  the  title 
of  the  public  therein,  was  objected  to  as  not  being  warranted  by  the 
evidence ;  but  Tie^  that  the  objection  was  not  well  taken.  (See 
opinion  for  instruction  and  evidence). 

6.  InstruotionB :  asked  by  appellant:  objections  on  appeal. 
One  cannot  on  appeal  be  heard  to  object  to  instructions  given  at 
his  own  request. 

7.    :  FAILURE  TO  GIVE  WHEN  NOT  ASKED.    When  the  court  fully 

and  fairly  presents  the  issues  and  directs  the  jury  as  to  their  duty, 
a  party  cannot  on  appeal  be  heard  to  complain  that  other  instruc- 
tions, not  asked  by  him,  were  not  given. 

8.  Assignment  of  Errors:  rulings  on  evidence:  too  general. 
The  assignment  of  errors  in  the  admission  and  exclusion  of  evi* 
dence  in  this  case  ( for  which  see  opinion)  is  held  to  be  too  gene- 
ral to  present  any  question  for  review. 

9.  Appeal:  errors  assigned  but  not  argued,  and  vice  versa. 
Errors  assigned  but  not  argued,  and  those  argued  but  not  assigned,, 
will  not  be  considered  by  this  court. 

Appeal  from   Webster  Circuit    Court — Hon.   D.  D. 

MiBAOLE,  Judge. 

Piled,  Septembeb  8,  1888. 

Plaintiff  is  the  owner  of  the  sooth  one-half  of  the 
northwest  one-fourth  of  section  29,  township  89,  range 
29,  in  Webster  county,  and  seeks  to  recover  of  defend- 
ant for  an  alleged  trespass  upon  it.  The  defendant,  as 
supervisor  of  the  road-district  in  which  this  land  was 
situated,  entered  upon  it,  and  removed  the  fences  on  the 
east  and  west  boundary  lines  thereof  at  points  where  he 
claimed  they  obstructed  a  public  highway.  It  is  shown 
that  the  proper  authorities  of  Webster  county  attempted 
to  establish  a  highway  on  a  line  a  short  distance 
south  of  and  nearly  parallel  to  the  one  in  dispute  during^ 
the  year  1863,  but  it  was  never  traveled,  and  for  the  pur- 
poses of  this  case  it  may  be  conceded  that  it  never  had  a 
legal  existence.  The  evidence  tends  to  show  that  the 
road  in  question  had  been  used  as  a  public  highway  for 
more  than  twenty  years  prior  to  the  commencement  of 
this  action,  and  that  during  much  of  that  time  it  was 


MAY  TERM,  1888,  187 


Daucombe  t.  Powers. 


the  one  chiefly  traveled  from  Fort  Dodge  west.  Until 
some  three  years  prior  to  the  time  this  case  was  tried, 
the  land  in  question  had  been  uninclosed  prairie,  and 
tracks  led  from  the  road  in  controversy  in  varions  direc- 
tions. It  is  claimed  by  defendant  that  this  road  became 
a  public  highway  by  prescription  and  dedication,  and 
whether  it  did  or  not  was  the  real  qnestion  in  issue. 
The  jury  returned  a « verdict  for  defendant.  Judgment 
was  rendered  thereon,  and  plaintiflE  appeals. 

/.  F.  Duncomhey  appellant,  pro  se. 
A.  E.  GlarJcCj  for  appellee. 

Robinson,  J. — ^I.    Appellant  has  devoted  much  of 

his  argument  to  a  consideration  of  the  law  applicable  to 

L  Aesimmrr     *^®  establishment  of  highways  by  dedica- 

^^^^^ '  too  tion  or  prescription,  and  to  the  sufficiency 

of  the  evidence  under  the  law  to  sustain  the 
verdict.  The  law  of  the  case,  as  given  to  the  jury,  was 
substantially  as  it  is  claimed  to  be  by  appellant.  The 
snfficieucy  of  the  evidence  we  cannot  determine,  for  the 
reason  that  that  question  is  not  properly  before  us. 
Two  of  the  twenty-nine  separate  grounds  of  the  motion 
for  a  new  trial  were  that  "(1)  the  verdict  is  contrary  to 
the  law,"  and  that  "(2)  the  verdict  is  contrary  to  the  evi- 
dence." The  only  reference  to  the  grounds  of  the  motion 
made  in  the  assignment  of  errors  is  in  the  following 
language :  '^The  court  erred  in  not  granting  plaintiff 's 
motion  to  set  aside  the  veixiict,  arrest  the  judgment  and 
grant  a  new  trial,  for  the  reasons  therein  stated."  This 
is  too  general  to  authorize  us  to  determine  whether  the 
verdict  is  sustained  by  the  evidence,  and  the  question  is 
not  otherwise  presented.  Hasner  v.  Patterson^  70 
Iowa,  681 ;  Leekins  v.  Nor  dyke  &  Marmon  Co.j  66 
Iowa,  473. 

11.     Appellant  claims  that  the  court  erred  in  not 
charging  the  jury  as  to  the  abandonment  of  the  highway 

which    officers    of    Webster    county   had 
nuLttar  not  hi  attempted  to  establish  near  the  one  in  coutro- 

versy.    We  cannot  discover  that  there  was 
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any  controversy  in  regard  to  that  road.  The  defendant 
alleges  in  his  answer  that  it  was  never  worked  nor  trav- 
eled. The  appellant  states  in  his  reply  that  it  has  been 
abandoned  and  fenced  up  for  over  fifteen  years.  No  one 
based  any  claim  npon  that  road.  It  was  not  material  to 
any  issue  in  the  case,  aod  there  was  no  occasion  for  the 
court  to  speak  of  it  specially  in  its  charge.  The  charge 
given  instructed  the  jury  as  to  what  facts  were  necessary 
to  the  establishment  of  a  highway  by  dedication  or  pre- 
scription, and  no  prejudice  could  have  resulted  to  plain- 
tiff from  the  omission  of  a  more  particular  reference  to 
the  abandoned  highway. 

III.  Appellant  insists  that  the  court  erred  in 
charging  the  jury  that  the  burden  of  proof  was  on  plain- 
j .  y^^iew :   ^iff  t^  establish  his  cause  of  action,  and  in 

for/°"°^***°'^  failing  to  charge  the  jury  that  the  burden  of 
propf  was  upon  defendant  to  establish  the 
existence  of  the  road  in  question  by  prescription.  It  is 
suflBicient  to  say  in  regard  to  the  part  of  the  charge  in 
question  that  no  exception  was  taken  to  it.  As  to  the 
alleged  failure  of  the  court  to  charge  in  regard  to  the 
burden  of  .proof  upon  plaintiff,  we  would  say  that  while 
the  charge  given  did  not  in  terms  state  that  it  was  the 
duty  of  defendant  to  prove  the  establishment  of  the  road 
in  question,  yet  it  did  by  necessary  implication,  and  no 
benefit  could  have  resulted  to  plaintiff  by  the  use  of 
more  specific  language.  But  plaintiff  cannot  complain 
of  the  omission,  for  the  reason  that  he  asked  no  instruc- 
tion in  regard  to  the  burden  of  proof.  Smith  v.  Chicago^ 
M.  &  St.  P.  By.  Co.,  60  Iowa,  514 ;  State  v.  Helving  65 
Iowa,  291. 

IV.  The  tenth  paragraph  of  the  charge  of  the  court 
was  as  follows :     *'  Knowledge  in  or  notice  to  the  owner 

of  the  use  of  the  road  as  a  public  highway 
*  ication  and      may  be  inferred  from  the  use  of  the  road  by 

prescription  :,,*'         ,,..  ,  .i.-* 

evidence :  In-    the  public  lu  such  a  mauucr  as  that  the 
owner,  using  his  faculties  as  a  reasonably 
prudent  and  observant  person  having  care  for  his  prop- 
erty, would  see  or  learn  of  such  use."    Appellant  insists 
that  this  paragraph  is  in  conflict  with  the  law,  and  cites 
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Code,  sec.  2031,  and  State  v.  Kansas  City,  St.  J.  &  G.  B. 
Up.  Co.^  45  Iowa,  139,  in  support  of  his  views.     It  will 
be  noticed  that  the  effect  of  such  knowledge  is  not  stated 
in  the  charge.     It  is  not  said  that  knowledge  of  the  use 
is  notice  that  such  use  is  under  an  adverse  claim  of  right. 
The  charge  and  instructions  given  must  be  considered 
together.     In  an   instruction,   given  at  the  request  of 
plaintiff,  the  jury  were  told  in  substance  and  effect  that 
where  the  land  affected  by  the  alleged  highway  was  wild 
and  uninclosed,  the  notorious  use  of  the  highway  would 
not  charge  the  owner  with  notice,  but  that  in  such  case 
his  knowledge  of  the  use,  and  his  consent  thereto,  must 
be  proven  by  other  evidence.    In  Onsiott  v.  Murray y  22 
Iowa,  466,  it  was  held  that  long-continued  use  of  land 
might  be  evidence  of  a  dedication.     Section  2031  of  the 
Code  relates  to  titles  claimed  by  prescription.     In  this 
case  title  was  claimed  both  by  dedication  and  prescrip- 
tion ;  and  i>roof  of  use,  in  connection  with  other  facts,  is 
competent  to  prove  title  by  dedication.    State  v.  Birm- 
ingJiam,  74  Iowa,  407  ;  State  v.  Kansas  City^  St.  J.  &  C. 
B.  By.  Co.,  46  Iowa,  142.     We  conclude  that  the  por- 
tion of  the  charge  in  question,  considered  with  all  the 
instructions  given,  was  not  erroneous. 

V.     Appellant  complains  of  an  instruction,  given  at 
the  request  of  defendant,  in  the  following  words :     ' '  If 

^ plaintiff  had  knowledge  that  the  line  of  road 

ttrttrtion:evi-  in  coutrovcrsy  was  used  and  notoriously 
traveled  by  the  public  as  a  highway  over 
and  across  his  land,  the  fact  that  he  supposed  the  travel 
to  be  continued  under  the  claim  that  it  was  a  highway 
by  establishment  under  statute,  instead  of  by  prescrip- 
tion, will  not  prevent  the  statute  from  running  in  favor 
of  the  road.  If  he  knew  of  its  use  as  a  highway,  he  is 
bound  at  his  peril  to  inform  himself  as  to  the  nature  of 
the  right  by  virtue  of  which  the  right  to  travel  over  the 
land  is  claimed.^'  The  objection  made  is  that  there  was 
no  evidence  that  plaintiff  "supposed  the  travel  to  be 
continned  under  the  claim  that  it  was  a  highway  by 
establishment  under  the  statute,  instead  of  by  prescrip- 
tion."    But  plaintiff  testified  that  he  never  knew  there 
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was  any  claim  by  prescription ;  that  he  "  supposed  that 
the  claim  was  by  virtue  of  a  line  of  road  said  to  be  run 
across  the  south  line,  from  east  to  west,"  upon  the  land 
in  question  ;  and  that  he  '*  always  supposed  that  the 
claim  made  to  this  land  was  to  what  they  claimed  to  be 
a  laid-out  road  in  the  neighborhood  of  thirty  rods  south 
of  the  fence  that  has  been  testified  to."  In  our  opinion 
appellant  is  in  error  as  to  the  evidence.  The  instruction 
is  not  vulnerable  to  the  objection  made. 

VI.     Appellant  insists  that  the  court  erred  in  refus- 
ing to  give  certain  instructions  which  he  asked.    His 

abstract  of  the  record  shows  that  all  these 

a«ked  by^a^  lustructious  wcrc  lu  fact  giveu.    He  also 

«^8  on  ap-     complains  of  the  giving  of  an  instruction  on 

the  ground  that  it  was  not  applicable.    But 

since  the  record  shows  that  it  was  given  at  his  request, 

he  cannot  now  be  heard  to  complain. 

yil.    Appellant  claims  that  the  court  erred  in  neg- 
lecting to  charge  the  jury  as  to  certain  evidence  given, 

and  its  effect.     Several  of  the  errors  assigned 

to  givi  ^en  are  of  this  character.  We  have  not  thought 
it  necessary  to  consider  them  separately,  for 
the  reason  that  one  rule  applies  to  all.  The  court 
charged  the  jury  quite  fully  in  regard  to  its  duties.  All 
the  issues  were  fairly  submitted.  If  the  plaintiff  desired 
further  instructions,  he  should  have  asked  them.  He 
asked  but  four  instructions  which  were  refused,  and  he 
has  not  discussed  any  of  these  in  his  argument. 

VIII.  Appellant  discusses  at  some  length  rulings  of 
the  court  in  submitting  and  excluding  evidence.  The 
8.  AssjoKMHTof  assignment  of  errors  in  regard  to  such  rul- 
SS^"iJ2oef  ^^S^  *3  ^  follows  :  "  ( 21 )  The  court  erred 
too  ffenerai.  jjj  gevcral  ruliugs  made  upon  the  evidence  in 
this  case,  where  evidence  was  offered  by  the  plaintiff,  as 
shown  by  the  recorded  evidence  herein,  and  the  rulings 
thereon,  and  the  several  exceptions  thereto,  to  each  of 
which  rulings  the  plaintiff  then  and  there  excepted. 
( 22 )  The  court  erred  in  admitting  evidence  on  the  part 
of  the  defendant,  as  shown  by  each  of  the  various  rulings 
of  the  court,  against  the  several  exceptions  of  plaintiff. 
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as  will  fully  appear  by  reference  to  the  said  evidence, 
exceptions,  and  rulings  thereon,  which  evidence  here 
referred  to  is  hereto  attached,  as  filed  in  this  case  by 
the  reporter  of  this  court,  with  the  rulings  and  excep- 
tions aforesaid."  It  is  objected  by  appellee  that  these 
assignment-s  are  too  general  to  present  any  questions  for 
review.  We  think  this  objection  is  well  taken.  Oar- 
fettd.  Wells,  63  Iowa,  257;  Woodv,  Whitton,  66  Iowa, 
297;  Merchants  Union  Barh  Wire  Co,  v.  Rice,  70 
Iowa,  16. 

IX.    Appellant  has  failed  to  notice  in  his  argument 

quite  a  number  of  errors  assigned,  and  must  therefore 

be  deemed  to  have  abandoned  them.     Sev- 

ronaasunied    eral  of  the  Questions  discussed  are  not  pre- 

Dttt  not  ar-  *  ^ 

jTOd,andvioe  scuted  by  the  assignment  of  errors,  and  for 
that  reason  cannot  be  considered.  Other 
questions  discussed  are  practically  decided  by  what  we 
have  already  stated.  It  is  only  necessary  to  say,  fur- 
ther, that  we  have  carefully^  examined  the  record,  but 
have  found  no  prejudicial  error  of  which  appellanlj  can 
be  heard  to  complain.  The  judgment  of  the  district 
court  is  therefore 

Affibhed. 
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Criminal  Iaw  ;  baHj  :  m onev  deposited  in  lieu  of  :  fobfettubx  : 

WHEN  CONSUUMATBD  :  BECOVEBY  FROM  COUNTY.     Plaintiff  deposited 

money  with  the  clerk  of  the  district  court  as  security  for  the 
appearance  of  another  at  the  November  term  to  answer  to  an 
indictment.  At  said  term  the  accused  failed  to  appear  and  was 
defaulted,  and  her  security  forfeited;  but  at  the  next  January 
term  aaid  default  and  forfeiture  were,  upon  a  sufficient  showing, 
set  aside  by  the  court.  Before  such  setting  aside,  however, 
the  clerk  of  the*court,  by  order  of  the  board  of  supervisors,  had 
tamed  over  the  deposit  to  the  county  treasurer,  who  carried  it  to 
the  credit  of  the  temporary  school  fund.  It  appearing  that 
there  was  money  in  said  fund,  not  appropriated,  equal  to  the 
amount  of  said  deposit,  plaintiff  in  this  action  sought  by  manda' 
mu3  to  compel  the  supervisors  to  order  ^said  sum  refunded  to  her. 
Upoa  conaidexation  of  sections  4690-4600  of  the  Code,  held^ 
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(1)  That  the  entry  of  default  and  forfeiture  made  at  the  Novem- 
ber term  did  not,  without  more,  authorize  the  oounty  to 
appropriate  the  money. 

(2)  That  the  court  was  authorized  to  set  aside  the  default  and 
forfeiture  at  the  next  January  ^term. 

(8)  That  plaintiff  was  entitled  to  a  writ  of  mandamus  for  an 
order  to  refund  the  money. 

Appeal  from  Marshall  District  Court. — Hon.  J.  L. 

Stevens,  Judge. 

Filed,  September  8,  1888. 

Action  of  mandamus.  The  petition  of  plaintifif 
alleges  that  on  or  about  the  twentieth  day  of  September, 
1886,  she  deposited  with  the  clerk  of  the  district  court 
of  Marshall  county  the  sum  of  one  hundred  dollars  as 
security  for  the  appearance  of  one  Minnie  Cummings 
to  answer  to  an  indictment  found  against  her  at  the 
then  ensuing  November  t«rm  of  said  court ;  that  at  said 
term  said  Minnie  Cummings  failed  to  appear,  and  was 
defaulted  and  her  security  forfeited  ;  that  at  the  Janu- 
ary, 1887,  term  of  said  court  said  default  and  forfeiture 
were,  upon  a  sufficient  showing,  set  aside  by  the  court. 
The  petition  further  states  that  prior  to  the  setting 
aside  of  the  default  and  forfeiture  the  clerk  of  said 
court,  by  direction  of  defendant,  turned  over  the  money 
deposited  as  aforesaid  to  the  county  treasurer,  and  it 
w.as  carried  to  the  credit  of  the  school  fund  on  account 
of  fines  and  forfeitures  ;  that  on  or  about  April  1,  1887, 
plaintiff  filed  in  the  office  of  the  county  auditor  a  peti- 
tion praying  that  the  money  be  refunded  to  her,  which 
petition  was  refused  by  defendant  It  is  shown  that 
there  is  sufficient  money  in  the  temporary  school  fund 
not  appropriated  to  pay  the  claim  of  plaintiff.  She 
asks  that  a  writ  of  mandamus  issue,  commanding^ 
defendant  to  issue  a  warrant  in  her  favor  for  the  sum  of 
one  hundred  dollars,  payable  out  of  any  money  in  the 
hands  of  the  county  treasurer  to  the  credit  of  the  tem- 
porary school  fund«  The  defendant  demurred  to  the 
petition,  and  the  demurrer  was  sustained.     PlaintifF 
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electing  not  to  plead  farther,  judgment  was  rendered  in. 
&vor  of  defendant  for  costs.     The  plaintiff  appeals. 

K  0.  Henderson^  for  appellant. 
TT.  W.  Miller^  for  appellee. 

RoBiKSON,  J. — The  correctness  of  the  decision  of 
the  district  court  in  sustaijaing  the  demurrer  is  pre- 
sented to  us  for  review  by  means  of  various  questions  of 
law  certified  by  the  trial  judge.    Among  these  are  the 
following :  "(1)  Was  the  order  of  default  and  forfeiture 
of  the  security  or  deposit  money,  at  the  November  term, 
1886,  of  the  district  court,  final  and  conclosive,   not 
having  been  set  aside  or  modified  by  the  court  at  that 
time  ?    (2)  Did  said  order  of  forfeiture  of  itself,  without 
further  order  of  the  court,  operate  to  carry  the  depos- 
ited fund  into  the  county  treasury,  for  the  use  of  the 
school  fund  ?    (3)  Had  the  district  court  power,  at  the 
January  term,  1887,  to   set  aside  the  default  and  for- 
feiture entered  at  the  November  term,  1886  i    (4)  Had 
the  board  of  supervisors  any  authority  or  power  to 
direct  and  require  the  clerk  to  pay  said  money  security 
into  the  county  treasury,  and  thereby  place  the  fund  out 
of  the  control  of  the  district  court,  and  deprive  the  plain- 
tiff of  the  same,  under  and  by  virtue  of  the  mere  order 
Altered  for  default  and  forfeiture  by  the  district  court  t" 
The  theory  upon  which  the  demurrer  was  sustained 
aeema  to  be  that  the  district  court  had  no  authority  to 
set  aside  the  default  and  forfeiture  after  the  term  at 
which  they  were  entered ;  that  its  action  at  the  January 
term  following  was  void ;  that  the  right  of  the  tempo- 
2ary  school  fund  to  the  amount  forfeited  became  vested 
and  indefeasible  when  the  November,   1886,   term  of 
court  was  adjourned.    Appellee  insists  that  such  was 
tiie  case,  and  cites  sections  4596  and  4597  of  the  Code, 
in  support  of  its  claim.     These  sections  are  as  follows : 
"Section  4596.    If  the  defendant  fail  to  appear  for 
arraignment,  trial  or  judgment,  or  at  any  other  time 
irhen  his  personal  appearance  in  court  may  be  lawfully 
Vol..  76—13 
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required,  or  to  surrender  himself  in  execution  of  the 
judgment,  the  court  must  direct  an  entry  of  such  fail- 
ure to  be  made  on  the  record,  and  the  undertaking  of 
his  bail,  or  the  money  deposited  instead  of  bail,  as  the 
case  may  be,  is  thereupon  forfeited."     **  Section  4597. 
If,   before  the  final  adjournment  of  the  court  for  the 
term,  the  defendant  appear  and  satisfactorily  excuse  his 
failure,  the  court  may  direct  an  entry  to  be  made  on  the 
record  that  the  forfeiture  of  the  undertaking  or  deposit 
be  discharged."     Sections  4598  and  4600  are  as  follows : 
"  Section  4598.    If  the  forfeiture  is  not  discharged,  the 
district  attorney  may,  at  any  time  after  the  adjourn- 
ment of  the  court  for  the  term,  proceed  by  civil  action 
only  upon  the  undertaking  of  the  bail."     *^  Section  4600. 
If,  before  judgment  is  entered  against  the  bail,   the 
defendant  be  surrendered  or  arrested,  the  court  may,  in 
its  discretion  remit  the  whole  or  any  part  of  the  sum 
specified  in  the  undertaking."     The  primary  object  for 
which  bail  is  taken  in  cases  like  that  under  considera- 
tion is  to  secure  the  personal  attendance  of  the  defend- 
ant when  it  is  desired,  and  to  avoid  the  necessity  of 
keeping  him  in  custody.    Money  may  be  deposited  in 
lieu  of  bail,  but  it  is  received  for  the  same  purpose.     It 
is  true  that  it  may  be  appropriated  to  pay  the  judgment 
in  certain  cases.    Code,  sec.  4592.    It  is  supposed  to  be 
the  property  of  the  defendant,  and  since  he  is  in  court, 
he  is  bound  by  orders  made  in  regard  to  it.     But  there 
is  no  more  reason  for  refusing  to  discharge  the  forfeit- 
ure as  to  the  money,  where  the  default  of  the  defendant 
is  satisfactorily  excused,  than  there  would  be  for  refus- 
ing to  discharge  the  undertaking  of  bail,  unless  it  is 
beyond  the  power  of  the  court  to  discharge  it.    This  is 
especially  true  when,  as  in  this  case,  the  money  is  not 
deposited  by  the  defendant,  but  by  another.    The  effect 
of  the  default  entered  under  section  4696  of  the  Code 
was  not  to  accomplish  an  immediate  transfer  of  the 
amount  forfeited  to  the  school  fund.    Under  section 
4597,  the  court  might  at    any    time    before   its  final 
adjournment  for  the  term,  upon  the  api)earance  of  the 
defendant,  and  the  due  excuse  of  his  default,  discharge 
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the  forfeiture.    If  the  deposit  of  money  had  passed 
beyond  the  control  of  the  court  by  virtue  of  the  entry 
of  default,  the  order  of  discharge  as  to  that  would  be 
witbont  effect    But  that,  evidently,  was  not  the  intent 
of  the  general  assembly.    Section  4598  authorizes  the 
district  (now  county)  attorney  to  proceed  by  civil  action 
npoa  the  undertaking  of  bail  after  the  adjournment  of 
court  for  the  term,  where  the  forfeiture  is  not  discharged. 
A  consideration  of  sections  4596-4598  leads  to  the  con- 
clusion that  the  entry  of  default  did  not  of  itself  oper- 
ate as  a  transfer  of  the  money  to  the  school  f  and ;  that 
the  right  to  discharge  the  forfeiture  upon  the  appear- 
ance of  the  defendant,  and  the  satisfactory  excuse  of 
the  default,  was  absolute  in  the  court  during  the  term 
at  which  the  default  was  entered,  and  that  no  right  of 
action  in  favor  of  the  school  fund  became  vested  until 
after  the  adjournment  of  such  term.     But  even  then 
the  right  of  recovery  on  the  undertaking  of  bail  is  not 
ateolate.     Section  4600  gives  a  discretion  to  the  court  to 
remit  the  whole  or  any  part  of  the  amount  of  the  under- 
taking before  judgment,  in  case  the  defendant  is  taken 
into  custody.     These  various  provisions  of  the  law  are 
endently  designed  to  secure  a  hearing  and  disposition 
on  its  merits  of  the  charge  against  the  defendant,  and 
the  enforcement  of  any  judgment  which  may  be  ren- 
dered against  him.    The  giving  of  bail,  and  the  deposit- 
ing of  money  in  lieu  of  bail,  are  auxiliary  to  the  main 
case.    This  being  true,  it  follows  that  the  money  so 
deposited  should  remain  subject  to  the  control  of  the 
ooart  until  the  case  is  finally  determined,  unless  it  has 
been  previously  disposed  of  by  order  of  the  court,  or  by 
the  defendant,  in  the  manner  authorized  by  law.    In 
this  case,,  as  we  have  seen,  the  entry  of  default  did  not 
operate  to  transfer  the  money  to  the  school  f  and,  and 
0  order  for  such  transfer  was  made  by  the  court.    The 
onurrer  admits  that  the  default  was  set  aside,  and  the 
xr&itiire  discharged,  at  the  Janaary,  1887,  term,  upon 
sufficient  showing.    The  facts  set  out  in  the  petition 
low  that  the  case  could  not  have  been  disposed  of  on  its 
erits  prior  to  the  setting  aside  of  the  default,  and  that 
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the  defendant  must  have  appeared  in  order  to  have  the 
default  set  aside  and  the  forfeiture  discharged.  There 
is  nothing  in  the  sections  of  the  Code  quoted,  and  noth- 
ing in  any  other  provisions  of  the  law,  to  which  our 
attention  has  been  called,  which  forbids  the  discharge 
of  the  forfeiture  alleged  in  this  case,  while  it  would  be 
in  harmony  with  the  evident  policy  of  the  law  to  allow 
it.  The  district  court  should  be  held  to  have  power  to 
review  and  change  its  rulings  and  orders  made  during  a 
criminal  as  well  as  during  a  civil  cause,  in  the  further- 
ance of  justice.  In  this  case  we  must  presume  that  the 
court  found,  upon  the  showing  made,  that  the  entry  of 
default  and  forfeiture  was  erroneous,  or  that  the  pur- 
pose of  the  case  would  be  promoted  by  setting  it  aside. 
It  follows,  from  what  we  have  said,  that,  under  the 
facts  shown  by  the  petition,  the  money  in  question  was 
never  legally  transferred  to  the  school  fund,  and  that  it 
should  be  refunded.  The  judgment  of  the  district  court 
is  therefore  Bsvebsed. 


Cabteb  v.  McFarland. 

School  District:  trbasubeb:  ELsonoN  at  adjoubned  mebting: 
HOLDINO  OVER.  The  board  of  directors  of  a  school  district  town- 
ship met  for  the  election  of  a  treasurer  on  the  third  Monday  of  Sep- 
tember, as  required  by  section  1721  of  the  Code,  and  elected  a  person 
to  that  office,  and  then  adjourned  to  the  first  day  of  October  to  giv  e 
him  an  opportunity  to  acceptor  decline.  At  the  meeting  held  pur- 
suant to  the  adjournment  he  appeared  and  declined  the  office,  and 
the  board  again  adjourned  to  the  fifteenth  of  October,  when  another 
ballot  was  had,  resulting  in  a  tie.  The  board  again  adjourned  to 
the  eighth  of  November,  when  plaintiff  was  elected  treasurer. 
Prior  to  this,  however,  the  defendant,  who  had  been  treasurer  for 
the  previous  year,  claiming  that  he  had  a  right  to  hold  over,  filed 
his  bond  and  oath  of  office  with  the  president  of  the  board,  but  the 
board  refused  to  accept  and  approve  it.  In  an  action  of  quo 
warranto  to  oust  the  defendant,  hddr^ 

(1)  That,  since  the  board  entered  upon  the  business  of  electing 
a  treasurer  on  the  day  prescribed  by  statute,  it  might  com- 
plete said  business  at  any  adjourned  meeting,— the  theory 
of  the  law  being  that  an  adjourned  meeting  is  but  a  con- 
tinuation of  the  regular  one  from  which  the  adjournment 
was  taken. 
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(3)  That  the  ref  osal  to  accept  by  the  person  chosen  at  the  regular 
meeting  did  not  entitle  defendant  to  hold  over,  because  the 
meeting  adjourned  to  a  day  fixed  for  the  very  purpose  of 
learning  whether  he  would  accept  or  not,  and  his  refusing  at 
the  adjourned  meeting  was  the  same  in  law  as  if  he  had 
been  present  and  refused  at  the  regular  meeting ;  and  there- 
upon the  board  had  the  right  to  proceed  as  if  no  ballot  had 
been  taken. 

Appeal  from  Palo  Alto  District  Court. — ^Hon.  Geoege 

H.  Cabb,  Judge. 

Piled,  September  8,  1888. 

This  is  an  action  in  quo  warranto  to  determine  who  is 
the  treasurer  of  the  school-district  township  of  West 
Bend,  in  Palo  Alto  county.  The  plaintiff  filed  the  peti- 
tion, claiming  that  he  was  the  duly-elected  and  qualified 
treasurer,  and  that  the  defendant  was  unlawfully  usurp- 
ing said  office,  and  a  judgment  of  ouster  was  prayed 
against  the  defendant  A  demurrer  to  the  petition  was 
overruled,  and  the  defendant  appeals. 


B.  B.  Kelly  and  Clarice  &  Call^  for  appellant. 
Soper  &  AUeUy  for  appellea 

RoTHBOOK,  J. — ^It  appears  from  the  averments  of 
the  petition  that  the  defendant  held  the  office  in  question 
for  the  year  preceding  the  third  Monday  of  September, 
1887.  It  is  provided  by  section  1721  of  the  Code  that  a 
treasurer  shall  be  elected  at  the  regular  meeting  of  the 
board  of  directors  on  the  third  Monday  of  September. 
At  the  regular  meeting  in  September,  1887,  an  election 
was  had,  and  one  David  McFarland  was  duly  elected, 
and  the  board  adjourned  until  the  first  day  of  October, 
1887,  in  order  to  give  said  McFarland  an  opportunity  to 
accept  or  decline  the  office.  The  board  met  pursuant  to 
idjoummeiit,  and  said  McFarland  appeared  and  declined 
to  accept  the  office.  Thereupon  the  board  adjourned 
■mtil  the  fifteenth  of  October,  1887,  at  which  time  they 
net  and  proceeded  to  ballot  for  a  treasurer.  The  ballot 
esulted  in  a  tie,  three  votes  being  cast  for  the  plaintiff, 
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and  three  for  defendant.  One  of  the  members  of  the 
board  was  not  in  attendance  at  this  adjoamed  meeting. 
Thereupon  the  board  adjourned,  without  making  an 
election,  until  the  eighth  day  of  November,  1887,  in 
order  that  a  full  attendance  of  the  board  might  be  had. 
A  meeting  was  held  on  the  eighth  day  of  November, 
pursuant  to  the  adjournment,  and  the  plaintiff  was 
elected  to  said  office.  The  plaintiff  acoept/ed  the  office, 
and  his  bond  was  afterwards  accepted  and  approved  by 
the  board,  and  the  defendant  was,  by  a  resolution  of  the 
board,  ordered  to  turn  over  to  the  plaintiff  all  the  books, 
papers  and  money  in  his  hands  belonging  to  said  dis- 
trict ;  and,  the  business  being  concluded,  the  adjourned 
session  of  the  regular  September,  1887,  meeting 
adjourned  without  date.  At  the  regular  meeting  in 
September,  1887,  the  board  fixed  the  treasurer's  bond  at 
three  thousand  dollars,  and  when  David  McFarland 
failed  to  qualify  as  treasurer,  and  after  the  failure  to 
el^ct  at  the  adjourned  meeting  on  October  16,  the  defend- 
ant left  with  the  president  of  the  board  a  bond  in  the 
sum  named  with  sufficient  sureties,  and  with  his  oath  of 
office  indorsed  thereon.  The  board  refused  to  accept  or 
approve  said  bond. 

The  defendant,  by  his  demurrer,  claims  that  the  plain- 
tiff was  not  legally  elected  as  the  successor  of  the 
defendant,  and  that  defendant  was  therefore  entitled  to 
qualify  anew,  and  hold  the  office  for  another  year.  It 
will  be  observed  that  the  statute  requires  the  treasurer 
to  be  elected  at  the  regular  meeting  of  the  board  on  the 
third  Monday  in  September.  If  the  board  had  met  and 
transacted  the  other  business,  and  adjourned  without 
day,  and  without  giving  attention  to  the  election  ,of  a 
treasurer,  the  defendant  would  have  held  over,  under 
section  784  of  the  Code.  But  attention  was  given  to  the 
election  of  a  treasurer,  and  an  adjournment  was  had  ia 
order  to  give  the  person  elected  an  opportunity  to  accept 
or  decline  the  office.  This  and  all  other  adjournments 
were  had  for  the  purpose  of  selecting  a  treasurer  for  the 
ensuing  year.  It  is  not  required  that  an  elecftion  shall  be 
held  on  the  third  Monday  in  September.    Adjournments 
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of  that  meeting  may  be  made,  and  any  business 
required  to  be  done  at  the  regalar  meeting  may  be 
transacted  at  the  adjourned  meeting.  ''  A  regular  meet- 
mg,  unless  special  provision  is  made  to  the  contrary, 
may  adjourn  to  a  future  fixed  day  ;  and  at  such  meeting 
it  will  be  lawful  to  transact*  any  business  which  might 
have  been  transacted  at  the  stated  meeting,  of  which  it 
28,  indeed,  but  the  continuation."  1  Dill.  Mun.  Corp. 
sec.  225. 

Bat  the  defendant  contends  that  as  the  board  elected 
David  McFarland,  and  he  refused  to  accept,  it  was  the 
right  of  the  defendant- to  qualify  anew,  and  hold  over. 
The  claim  is  made  under  the  provisions  of  section  690  of 
the  Code,  which  is  as  follows :     **  When  it  is  ascertained 
that  the  incumbent  hold  over  another  term  by  reason  of 
the  non-election  of  a  successor,  or  for  the  neglect  or 
refusal  of  the  successor  to  qualify,  he  shall  qualify  anew, 
within  a  time  to  be  fixed  by  the  officer  who  approves  of 
the  bonds  of  such  officers."     If  the  board  was  required 
to  elect  on  a  day  certain,  and  did  elect  on  that  day,  and 
the  person  elected  afterwards  refused  to  qualify,  it  may 
be  that  the  board  would  have  n  o  right  to  hold  a  called 
or  special  meeting,  and  hold  another  election.    But,  as 
we  have  seen,  the  several  adjournments  were  merely 
continuations  of  the  regular  meeting.    They  were  just 
the  same  as  adjourning  from  day  to  day  until  the  busi- 
ness of  the  meeting  should  be  completed.    If  David 
McFarland  had  been  present  when  the  election  was  had 
on  the  third  Monday  in  September,  and  refused  to  accept 
&e  office,  the  board  had  the  power   to  immediately 
proceed  to  elect  another  person,  and,  as  the  adjourned 
meetings  were  but  a  continuation  of  the  regular  meeting, 
the  board  could  at  any  of  the  adjourned  meetings  law- 
fiilly  do  what  it  could  have  done  on  the  third  Monday 
in  September.    We  think  th  e  ruling  of  the  district  court 
in  overraling  the  demurrer  was  correct. 

Affiemed. 
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Lewis  v.  Lewis. 

1.  Divorce:  dbukebnness:  cobrobobatiok  of  plaintiff.  In  an 
action  by  a  wife  for  a  divoree  on  the  ground  of  the  habitual 
drunkenness  of  her  husband,  although  there  was  no  direct  corrob- 
oration of  her  testimony  to  the  effect  that  he  acquired  the  habit  after 
marriage,  yet  as  the  testimony  of  the  other  witnesses  tended  indi 
rectly  to  establish  that  claim,  held  that  this  was  sufficient  corrob- 
oration, under  section  2222  of  the  Ck)de. 

2.     :  DISUISSAL    OF    ACTION    UPON   AGBEEMENT :    BREACH :   NEW 

action:  BAB:  BESTOBATioN  OF  PBOPBBTY.  After  an  action  for 
divorce  had  been  begun  on  the  ground  of  habitual  drunkenness,  it 
was  dismissed  upon  an  agreement  of  defendant  to  convey  to  plain- 
tiff certain  property,  and  to  abstain  from  the  use  of  intoxicating 
liquors.  The  contract  was  reduced  to  writing,  but  the  agreement 
to  abstain  was  inadvertently  omitted.  The  property  was  conveyed, 
but  the  promise  to  abstain  was  broken,  and  defendant  again  became 
habitually  intoxicated.  In  a  new  action  for  divorce  upon  the  same 
ground,  hdd  that  parol  was  admissible  to  show  the  real  conditions 
of  the  agreement  on  which  the  prior  suit  had  been  dismissed  ;  and 
that  that  agreement,  in  view  of  the  breach  of  the  condition  as  to 
future  sobriety,  was  no  bar  to  another  action ;  and  that,  upon 
granting  a  decree  of  divorce,  equity  would  not  order  a  reconvey- 
ance of  the  property  conveyed  under  the  agreement,  especially  as 
plaintiff  did  not  ask  any  relief  by  way  of  permanent  alimony. 

Appeal  from    Webster  District  Court. — ^Hon.   D.    D. 

Miracle,  Judge. 

Filed,  September  8,  1888. 

This  is  an  action  for  divorce.  There  was  a  decree 
in  the  court  below  dismissing  the  petition,  and  plaintiff 
appeals; 

Albert  E,  ClarJce^  for  appellant. 

CoUy  Mb  Vey  &  Clark^  for  appellee. 

RoTHROCK.  J. — I.  The  parties  were  married  in  the 
year  1871.    There  are  five  children,    the  issue  of  the 
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marriage ;  the  oldest  being  now  about  sixteen  years  of 
age.   In  March,  1883,  the  plaintiff  commenced  an  action 
for  divorce  upon  the  groand  that  the  defendant,   after 
the  marriage,  became  addicted  to  habitual  drunkenness. 
Soon  after  commencing  the  action  the  plaintiff  separated 
from  the  defendant,  and  went  with  her  children  to  the 
house  of  her  father,  in  the  state  of  Illinois,  where  she 
remained  until  the  twenty-fifth  of  Ju  ne,  1884.     On  the 
twenty-ninth  of  May,  1883,  the  plaintiff,  at  the  urgent 
solicitation  of  the  defendant,  dismissed  the  suit.    On 
the  tenth   day  of  September,  1883,  the  plaintiff  com- 
menced another  action  for  divorce  from  the  same  cause. 
An  answer  was  filed,   and  the  suit  was  pending  until 
June  24,   1884,  when  it  was  settled  and  dismissed,  and 
the  plaintiff  returned  to  the  house  of  the  defendant, 
where  she  remained  for  about  one  year,   when  she  com- 
menced this  suit,   in  which  she  alleged  the  same  causes 
for  divorce  as  were  alleged  in  the  two  former  actions. 
Issoe  was  taken  upon  the  petition,  and  the  cause  was 
tried  upon  its  merits. 

The  evidence  is  clear,   conclusive  and  satisfactory 
that  the  defendant  was  addic  ted  to  habitual  drunken- 
iditobcb:        ^^^  *^^  about  seveu   years  prior  to    the 
wJroi^tS^  commencement  of  the  first  suit,  and  that  the 
of  pfafntiff.      habit  increased  and  became  more  confirmed 
up  to  the  time  of  the  commencement  of  the  present 
action,  with  the  possible  exception  of  a  brief  cessation 
previous  to  and  for  a  short  time  after  the  commence- 
ment of  the  second  suit.     It  is  claimed  by  counsel  for 
appellee,  however,  that  there  is  no  evidence  corroborat- 
ing the  testimony  of  the  plaintiff  that  the  defendant 
aeqaired  his  habits  of  drunkenness  after  the  marriage ; 
and  that,  as  it  is  provided  by  section  2222  of  the  Code, 
that  "no  divorce  shall  be  granted  on  the  testimony  of 
the  plaintifif  alone,"  the  decree  dismissing  the  petition  was 
ngh%  upon  the  ground  that  the  evidence  was  insufficient 
to  sustain  the  action.     In  other  words,  it  is  claimed  that 
the  testimony  of  the  plaintiff  to  the   effect  that  the 
defendant  became  an  habitual  drunkard  after  the  mar- 
riage is  mthout  corroboration,  and  that  her  testimony 


i 


203 


SUPREME  COURT  OF  IOWA, 


Lewis  V.  Lewis. 


Stands  alone  as  to  that  fact.  We  concede  that  there  is 
no  direct  evidence,  aside  from  that  of  the  plaintiff,  upon 
this  question.  But  all  the  facts  in  the  case,  as  detailed 
by  the  other  witnesses,  tend  to  show  that  the  habit  did 
not  become  habitual  until  some  years  after  the  marriage. 
This  is  apparent  from  the  fact  that  the  fits  of  intoxica- 
tion became  much  more  frequent  in  later  years  than 
formerly,  so  that  towards  the  last  of  the  cohabitation 
the  defendant  was  in  almost  a  continaous  state  of  intoxi- 
cation. 

II.    The  main  ground  of  defense  is  founded  upon 

the  settlement  and  dismissal  of  the  second  action.    At 

..    ,    ,  the  time  of  the  settlement  a  written  instra- 

%,  — -:  dismissal 

of  action  upon  ment  was  prepared  by  plaintiff's  counsel, 

agreement:  jt      x-  •r     jr  7 

breach:  new    aud  sigued  by  the  parties.    It  is  in  these 
rertorationof  words :  **  Said  Ole  Lewis  conveys  to  Mrs. 
Annie  Lewis,   the  plaintiff,   the  northeast 
quarter  of  section  17,  township  90,   range  28,  and  agrees 
to  convey  to  her  either  one  of  the  following  pieces  of  prop- 
erty, to  be  selected  by  A.  E.  Clarke,  and  the  deed  to  be 
delivered  to  him  to  hold  for  said  Annie  Lewis,  viz. :  East 
one- third  of  lot  2,  block  11,  Morrison  and  Buncombe' & 
addition  to  the  city  of  Fort  Dodge ;  seventy-five  and 
three-fourths  feet  off  of   the  west  side  of  east  half  of 
lot  four  (4)  in  block  five  (6)  in  Morrison  and  Buncombe' s 
addition  to  Fort  Bodge, — said  land  to  be  free  from  all 
lien  and  incumbrance.     Said  Ole  Lewis  shall  pay  a  cer- 
tain note  made  to  John  I^elson  by  said  Annie  Lewis  for 
five  hundred  dollars  for  borrowed  money,  and  shall  pay 
all  costs  and  attorney's  fees  of  both  parties  to  the  suit. 
Said  Annie  Lewis  shall  dismiss  the  suit,  and  return  to 
and  live  with  said  Ole  Lewis  as  his  wife,  and  all  matters 
in  controversy  between  the  parties  are  hereby  settled. 
Annie  Lewis.    Ole  Lewis."    As  has  been  stated,   the 
plaintiff   did  return   and  live  with  the  defendant  for 
about  one  year  after  this  settlement,  at  the  end-of  which, 
time  she  commenced  this  suit.     The  defendant  pleaded, 
the  settlement  as  a  defense  in  the  nature  of  a  contract; 
that  the  plaintiff,  with  full  knowledge  of  the  habits  of 
her  husband,   for  a  good  consideration,  agreed  that  she 
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would  return  to  and  live  with  Mm,  and  that  she  is 
thereby  barred  and  estopped   from  maintaining  this 
action.    The  plaintiff,  by  her  reply,  claims  that  said 
aeconi  salt  was  settled  upon  the  express  condition  that 
the  defendant  shonld  reform  and  qnit  drinking,   and 
cease  and  refrain  absolutely  from  the  use  of  intoxicat- 
ing liquors,  and  upon  the  condition  that,  if  he  should 
lesume  his  drunken  habits,  the  settlement  should  be 
held  for  naught,  and  his  subsequent  drunkenness  should 
be  a  revival  of  all  the  plaintiff 's  preexisting  rights  of 
action;  and  that,   by  inadvertence  and  oversight  and 
mistake,  said  conditions  were  omitted  from  the  written 
settlement,  although  it  was  the  intent  of  all  parties  that 
such  conditions  should  be  included  therein.    It  is  not 
claimed  by  counsel  for  appellee  that  the  settlement  of 
the  suit  was  a  bar  to  another  action  because  it  was  a 
condonation  of  the  previous    habitual  drunkenness  of 
the  defendant.     Condonation  is  nothing  more  than  con- 
ditional forgiveness.    Every  condonation  is  upon  the 
implied  condition  that  the  party  forgiven  will  abstain  from 
the  commission  of  the  like  offense  thereafter.    Johnson 
t.  Johnson,  4  Paige,  460 ;  14  Wend.  637 ;  1  Bish.  Mar.  & 
Biv.  sec.  371. 

But  it  is  contended  that  the  plaintiff  should  be 
bound  by  her  contract  as  it  is  expressed  in  the  writing, 
and  that,  having  upon  a  valuable  consideration  agreed 
to  return  and  live  with  her  drupken  husband,  she  should 
abide  by  all  the  consequences  resulting  from  such  an 
alliance.  But  the  evidence  shows  conclusively  that  the 
writing  did  not  express  all  of  the  contract  of  settlement. 
The  evidence  is  uncontradicted  that  the  motive  which 
iodnced  the  settlement  was  that  the  defendant  should 
cease  his  habit  of  drunkenness.  Hon.  M.  D.  O'Connel 
was  then  the  counsel  for  defendant.  He  was  a  witness 
OB  the  trial  of  this  case,  and,  among  other  things,  testi- 
fied as  follows :  "  Mr.  Lewis  was  emphatic  in  his  prom- 
ises in  being  strictly  temperate  in  the  future,  at  that 
meeting.  Mr.  Clark,  Mr.  Lewis,  Mrs.  Lewis,  and 
:  lyself  were  together  in  Mr.  Clark's  oflBce.  Mr.  Lewis 
ledged  himself  to  his  wife  that  if  she  would  dismiss 
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the  divorce  suit,  and  live  with  him,  he  never  would 
drink  any  more  liquor.  Q.  Was  his  promise  to  abstain 
from  drink  one  of  the  conditions  of  the  settlement  ?  A. 
It  was.  She  said  she  was  afraid  to  make  the  settlement 
for  fear  he  would  not  live  up  to  his  agreement ;  and  Mr. 
Clark  and  myself  tlien  and  there  told  her  that  we  believed 
he  would,  and  urged  upon  her  to  make  such  settlement,  to 
which  she  then  and  there  finally  consented. ' '  This  is  cor- 
roborated by  all  the  persons  who  were  present  at  the  set- 
tlement, and  is  not  denied  by  the  defendant  in  his 
testimony.  The  person  who  reduced  the  settlement  to 
writing  testified  in  relation  to  the  omission  of  the  said 
condition  as  follows:  '*The  failure  to  include  this 
condition  in  the  writing  was  due  entirely  to  my  own 
oversight.  *  *  *  I  sat  down  ani  wrote  the  pai)er ; 
told  Mrs.  Lewis  to  sign  it,  which  she  did.  The  defendant 
then  signed  it.  *  *  *  I  did  not  read  the  paper  to 
Mrs.  Lewis  after  I  wrote  it.  I  wrote  it  hastily,  and  the 
omission  of  the  condition  to  which  I  have  testified  was 
purely  owing  to  my  own  oversight  and  inadvertence." 
It  is  apparent  that  under  this  evidence  the  condition 
named  should  be  regarded  as  a  part  of  the  settlement. 
If  this  were  an  action  to  reform  this  written  instrument, 
we  can  scarcely  conceive  of  a  stronger  case  for  reforma- 
tion ;  and  the  same  rule  must  obtain  here.  The  condition 
that  defendant  would  abstain  from  the  habit  of  drunken- 
ness should  be  regarded  as  part  of  the  settlement. 
When  so  considered,  there  is  no  doubt  of  the  right  of  the 
plaintiff  to  a  decree.  The  evidence  conclusively  estab- 
ishes  the  fact  that  a  short  time  after  the  reconciliation  the 
defendant's  drunkenness  became  more  frequent,  and 
that  for  some  time  before  this  suit  was  commenced  he  was 
almost  continuously  intoxicated.  It  appears  from  the  evi- 
.  dence  that  the  defendant  conveyed  to  plaintiff  the  quarter 
section  of  land  described  in  the  written  agreement  of  set- 
tlement. Counsel  for  defendant  claims  that  she  cannot 
repudiate  this  settlement  vnthout  conveying  back  the 
land  to  defendant.  We  do  not  regard  this  settlement  as 
an  ordinary  contract.  The  conveyance  of  the  land  was 
by  a  husband  to  his  wife  in  the  nature  of  a  settlement  of 
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separate  property  upon  her,  and  we  do  not  think  it 
essential  that  she  should  convey  it  back  in  order  to  give 
her  standing  in  a  conrt  of  equity  in  an  action  for  a 
diforce.  We  do  not  understand  that  counsel  for  appel- 
lant claims  anything  in  the  way  of  alimony,  and  we 
think  we  ought  not  to  disturb  the  title  of  the  land. 

ni.    The  district  tourt  rendered  a  judgment  against 
the  defendant  for  the  costs  of  the  action,  and  for  two 
hundred  dollars  attorney 's  fees.    The  defendant  appeals 
from  this  judgment.     As  we  hold  that  there  should  have 
been  a  decree  for  the  plaintiff,  the  judgment  for  costs 
and  attorney's  fees  will  be    affirmed.    The    plaintiff 
demands  an  allowance  for  additional  costs,  expenses, 
and  attorney 's  fees  in  this  court.    In  order  to  bring  this 
unfortunate  litigation  to  an  end,   we  have  concluded  to 
make  an  additional  allowance  to  the  plaintiff  in  the  sum 
ot  one  hundred  and  fifty  dollars.    The  decree  of  the 
district  court  will  be  reversed,   and  a  decree  of  divorce 
wiUhe  entered  in  this  court,  and  the  care  and  custody  of 
the  children  of  the  parties  will  be  awarded  to  the  plain- 
tiff, and  judgment  will  be  entered  against  the  defendant 
for  the  costs  Mid  for  the  two  hundred  dollars  allowed  by 
the  district  court  and  for  one  hundred  and  fifty  dollars 
allowed   by  this  court,  or,  at  the  option  of  plaintiff,  the 
cause  wiU  be  remanded  for  a  decree  in  the  district  court 
in  accord  with  this  opinion. 


Gakdner  v.  Connelly  et  al.  S  SS 

99    700 

1-  Svidence:  fkachcb;  contkadiction  or  one's  own  wttnbss.  139  53?' 
When  a  party  makes  his  adversary  his  own  witness,  he  may  not 
offer  evidence  tending  to  assail  his  reputation  for  truth  and 
Taracity  ;  but  he  may  prove  by  another  witness  a  different  state  of 
facts,  and  then  ask  the  jury  to  determine  which  has  told  the  most 
reasonable  story.    (Compare  Hium2>te  v.  STioemaJcer^lO  Iowa,  228). 

^  Huaband  and  Wife.:  ownership  of  note  :  evidencb.  A  wife 
sought  to  foreclose  a  chattel  mortgage  securing  a  note.  The 
defendant  and  intervening  creditors  of  her  husband  claimed  that  the 
note  belonged  to  the  husband.  Upon  consideration  of  the  evidence 
leJatrng  to  the  question  as  to  whose  money  bought  the  note  ( see 
opinion  },  held  that  it  was  the  property  of  the  husband* 
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AppeaZ   frdra   Boone  District  Court. — Hon,    J.    L. 

STBVJQNSy  Judge. 

Filed,  September  8, 1888. 

AonoK  to  foreclose  a  chattel  mortgage.  The 
defendant  answered,  {uid  pleaded  that  the  note  and 
mortgage  were  not  the  property  of  the  plaintiff,  but 
belonged  to  F.  W.  Gardner,  her  husband  ;  and  pleaded 
a  tender  to  the  latter.  Certain  creditors  of  F.  W. 
Gardner  intervened,  and  pleaded  that  the  plaintiff  and 
her  husband  had  conspired  to  defraud  them,  and  asked 
that  the  note  and  mortgage  be  decreed  to  belong  to  F. 
W.  Gardner,  and  for  general  relief.  The  court  found 
for  the  defendants,  and  entered  a  judgment  in  accord- 
ance therewith.    The  plaintiff  appeals. 

Crooks  &  Jordauj  for  appellant. 

Clayton  Harrington  and  E.  L.  Qreen^  for  appellees. 

Seevers,  C.  J.— The  defendants  called  the  plain- 
tiff as  a  witness,  and  counsel  for  the  appellant  insist 

that  the  defendants  cannot  impeach  or  dis- 
*pra™oe^^      Credit  their  own   witness.     To  a   certain 

oontradiotlon  ^.^n...-  «i 

?rttnea?  ^^  oxtcut  this  IS  truc.  Such  a  Witness  cannot 
be  impeached  by  the  introduction  of  evi- 
dence tending  to  show  that  her  reputation  for  truth  and 
varacity  is  not  good.  Nor  is  a  party  bound  hand  and 
foot  by  the  evidence  of  a  witness  introduced  by  him. 
He  can  show  by  another  witness  a  different  state  of 
facts.  Humble  v.  Shoemaker.  70  Iowa,  223.  And  while 
he  is  not  permitted  to  say  that  either  witness  is  not 
worthy  of  credit,  he  has  the  right  to  ask  the  jury  to 
determine  which  has  told  the  most  reasonable  story,  and 
upon  the  whole  evidence  determine  the  matter  in  con- 
troversy. 

The  plaintiff  testifies  that  she  purchased  the  note 
of  one  Rathay  with  her  own  monev ;  that  is,  she  fur- 
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nished  two  hundred  dollars  and  her  father 
*  J^f^w^  *t®  residue.      The  note  in  fact  was  pur- 
JSSencS!"^  •  chased  by  her  husband ;  that  is,  he  did  the 
business.     When   the  plaintiff  was  9sked 
how  she  obtained  the  money,  she  stated  that  she  taught 
school  and  gave  music  lessons  after  her  marriage,  and 
thus  earned  it.    Her  total  earnings,  with  which  she  pur- 
chased several  notes,  were  two  hundred  dollars.      The 
notes  so  purchased  amount  to  about  one  thousand  dol- 
iars.    Her  husband  transacted  the  business  for  her.    He 
was  employed  on  a  salary,  and  the  investments  were 
made  at  different  times.     Without  referring  to  the  evi- 
dence at  greater  length,  we  feel  satisfied  that,  taking  the 
evidence  of  the  plaintiff  altogether,  she  has  failed  to 
establish  that  the  note  in  controversy  is  her  property ; 
but,  to  the  extent  of  the  money  she  claims  to  have  con- 
tributed in  making  the  purchase,   it  belongs   to  her 
husband.     This  being  in  accord  with  the  finding  of  the 
district  court,  the  judgment  must  be 

Afeibhed. 


Mitchell  v.  Kepleb. 

Statute  of  Zdmitationax  bbbaoh  of  govsnant  of  ssizm  and  of 
BioBT  TO  CONVBT.  Covenants  of  seizin  and  of  good  right  to  convey 
are  fijnonymous,  and  if  at  the  time  of  conveyance  the  grantor  does 
not  own  the  land  the  covenant  is  broken  immediately  ( Brandt v, 
Fotter^  5  Iowa,  287-295  ),  and  a  right  of  action  at  once  accrues,  and 
is  barred  by  the  statute  after  the  lapse  of  ten  years,  under  section 
2529  of  the  Code. 
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Appeal  from  Chiclcasaw  District  Court. — Hon.  L.  O, 

Hatoh,  Judge. 

Piled,  September  10, 1888. 

Th£  facts  are  stated  iu  the  opinion. 

A.  C.  Boylan^  for  appellant 

J.  R.  Bane^  for  appellee. 
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Seevers,  C.  J. — In  April,  1873,  the  defendant  exe- 
cuted a  deed  conveying  certain  real  estate,  and  this 
action  is  brought  to  recover  on  the  covenants  therein, 
which,  are  as  follows :    That  '^  we  are  lawfully  seized  in 
fee-simple  of  said  premises ;  that  they  are  free  from 
incumbrances  made  by  me,  except  taxes  ;  that  we  have 
good  right  and  lawful  authority  to  sell  the  same  ;  and 
we  do  hereby  covenant  to  warrant  and  defend  the  said 
premises  and  appurtenances  thereto  against  the  lawf  al 
claims  of  all  persons  whomsoever  under  or  through  me  or 
us."    The  breach  of  these  covenants  is  stated  in  the 
petition  as  follows :     ^ '  That  the  covenants  of  defendant 
in  said  deed  are  not  true ;  that  neither  the  defendant  nor 
Mary  Kepler,  his  wife,  was  seized  of  said  premises ;  that 
neither  of  them  had  good  right  or  lawful  authority  to 
convey  the  same."     This   action    was    commenced   in 
October,  1884,  and  the  defendant  pleaded  that  the  plain- 
tiff, or  the  person  under  whom  he  claims,  never  had 
entered  into  possession  of  said  premises.    It  will  be 
observed  that  the  breach  relied  on  in  the  petition  is  that- 
the  covenant  of  seizin  and  the  right  to  convey   the 
premises  had   been    broken.    The   material  question, 
therefore,  is,  when  did  this  occur,  'and  when  did  the- 
cause  of  action  accrue  ?    It  has  been  held  by  this  court 
that  the  covenants  of  seizin  ''and  good  right  to  convey 
are  synonymous,  and  if  at  the  time  of  the  conveyance 
the  grantor  does  not  own  the  land  the  covenant  is  broken 
immediately."    Brandt  ^.  FoBter^  6  Iowa,  287-296.    It 
necessarily  follows  that  a  right  of  action  accrued  whea 
the  covenant  was  broken,  and  as  more  than  ten  yeara 
had  elapsed  after  the  execution  of  the  deed  and  before 
the  commencement  of  this  action,  it  follows  that  this 
action  is  barred  by  the  statute  of  limitations.    Code, 
sec.  2529.    The  judgment  of  the  district  court,  there- 
fore* is 

Affismed. 
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Wtlaistd  V.  Frost. 

1.  Appeal :  fbacticb  :  OBJEcmoN  not  raised  bblow.  An  objection 
not  shown  by  the  record  to  have  been  raised  in  the  court  below 
cannot  be  heard  in  this  court. 

t  Judgment:  JUBisDicmoN:  seryiob  of  notice:  evidence  TO 
OYEBOOKB  OFFICER'S  RETURN.  The  retum  of  an  officer  showing  the 
serrice  of  an  original  notice,  even  though  not  regarded  as  conclusive, 
should  be  deemed  strong  evidence  of  the  facts  as  to  which  the  law 
requires  him  to  certify,  and  should  ordinarily  be  upheld,  unless 
opposed  by  clear  and  satisfactory  proof.  And  in  this  case,  where 
the  return  was  supported  by  the  positive  testimony  of  the  officer 
who  made  it,  but  was  denied  by  the  parties  served  and  others,  all 
of  whom  testified  from  memory  only,  after  the  lapse  of  three  years, 
but  their  testimony  was  contradicted  as  to  incidental  facts,  while 
that  of  the  officer  was  corroborated  by  evidence  that  the  notice  was 
handed  to  him  for  service  on  the  morning  of  the  day  when  he 
claimed  to  have  served  the  same,  held  that  the  evidence  was 
insufficient  to  set  aside  a  judgment  rendered  on  the  return. 

Appeal  frhm  Shelby   District   Court  —  Hon.   A.  B. 

Thoenell,  Judge. 

Piled,  September  10,  1888. 

This  is  an  action  in  equity  by  which  the  plaintiff 

■ 

seeks  to  set  aside  a  judgment  at  law  against  her  on  the 
ground  that  the  justice  of  the  peace  who  rendered  the 
judgment  had  no  jurisdiction  of  the  plaintiff,  because 
she  was  not  at  any  time  served  with  an  original  notice 
of  the  action.  There  was  a  decree  dismissing  the  plain- 
tiff's  petition,  and  she  appeals. 

Smith  cfe  OiUlison,  for  appellant. 

Macy  cfe  Oammon^  for  appellee. 

RoTHKOCK,  J. — The  record  of  the  action  upon  which 
the  judgment  was  rendered  is  complete  and  in  due  form. 
Vol,.  76—14 
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It  is  true  that  counsel  for  appellant  claim  that  the 
judgment  is  void  because  it  was  entered  by  default,  and 
that  no  appearance  was  made  for  the  plaintiff  for  more 
than  an  hour  after  the  time  named  in  the  notice.  This 
objection  cannot  be  considered,  because  no  such  claim  is 
made  in  the  petition ;  and  for  aught  that  appears  the 
first  allusion  to  it  is  made  in  argument  in  this  court. 

The  issue  which  was  tried  in  the  court  below  was  that 
the  return  of  the  constable  who  served  the  original 
notice  was  false.  The  plaintiff  sought  to  establish  this 
fact  by  the  testimony  of  herself  and  some  four  other 
witnesses.  The  return  shows  that  the  notice  was  per- 
sonally served  on  the  plaintiff  and  her  husband  on  the 
twenty-sixth  day  of  July,  1882,  at  Harlan,  in  Shelby 
county.  The  plaintiff  and  her  husband  and  others  tes- 
tify that  neither  the  plaintiff  nor  her  husband  was  at 
Harlan  on  that  day.  None  of  these  witnesses  produced 
any  record,  memorandum  or  circumstances  tending  to 
verify  or  support  their  testimony.  Their  statements 
are  founded  upon  mere  recollection,  and  this  suit  was 
not  commenced  until  about  three  years  and  a  half  after 
the  judgment  was  rendered.  On  the  other  hand,  we 
have  the  return  of  the  constable  who  made  the  service, 
and  his  testimony,  in  which  he  states  positively  that  he 
made  the  service  at  the  house  of  plaintiff  and  her  hus- 
band, at  Harlan,  on  the  day  named  in  the  return.  He  is 
corroborated  by  evidence  that  the  notice  was  actually 
delivered  to  him  for  service  on  the  morning  of  that  day, 
and  the  plaintiff  and  her  husband  are  contradicted 
in  reference  to  incidental  facts  which  tend  to  show 
that  the  claimed  absence  on  the  day  of  service 
was  a  mistake.  A  careful  examination  of  the  whole 
evidence  in  the  case  leads  us  to  the  conclusion  that 
the  district  court  correctly  found  that  the  evidence 
introduced  by  the  plaintiff  is  not  of  that  clear,  conclu- 
sive and  satisfactory  character  required  to  overthrow 
the  return  of  the  officer.  It  has  been  held  in  some  juris- 
dictions that  the  only  remedy  for  a  false  return  of 
service  is  an  action  upon  the  bond  of  the  officer  claiming 
to  have  made  the  service.    Slayton  t.  CJiester^  4  Mass. 
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478 ;  BoU  th  Burnell,  9  Mass.  96  ;  Messer  v.  BdXLey^  31 
N.  a  9 ;  White  River  Bank  v.  Downer,  29  Vt.  332. 
But  conceding  the  rule  to  be  otherwise,  for  the  pur- 
poses of  this  case,  we  think  that  the  evidence  of  the 
plaintiff  falls  far  short  of  establishing  the  falsity  of  the 
refcarn.  Upon  grounds  of  public  policy,  the  return  of 
the  officer,  even  though  not  regarded  as  conclusive, 
slzooid  be  deemed  strong  evidence  of  the  facts  as  to 
which  the  law  requires  him  to  certify,  and  should  ordi- 
narily be  upheld,  unless  opposed  by  clear  and  satisfac- 
tory proof.  JeTisen  v.  Crevier^  83  Minn.  372 ;  StarJc- 
ioeaiker  V.  Morgan^  16  Kan.  274;  Wade,  Notice,  sec. 
1380. 

Affirmed. 


POTTEB  V.  POTTEB. 

J&fOtQBi  GRUBLT7:  EVIDBNCS :  coBBOBORATioir.  Action  for 
divoroe  on  the  ground  of  cruel  and  inhuman  treatment.  The  evi- 
dence diBcloees  mutual  violence  between  the  parties,  and  much  vile 
and  abusive  language  applied  by  each  to  the  other,  but  fails  to 
show  which  of  the  parties  was  the  aggressor,  and  plaintiff  is  not 
corrobarated  as  to  the  matter  constituting  the  alleged  cause  of 
sctlcm.     HfHd  that  the   evidence  did  not  justify   a   decree   of 

Appeal  from  Johnson  District  Court— B.OTSf.  H.   S. 

Fairall,  Judge. 

Filed,  September  10, 1888. 

AcTioisr  for  divorce  on  the  ground  of  cruel  and  inhu- 
i&an  treatment  endangering  the  life  of  plaintiif.  The 
^lict  court  entered  judgment  in  accordance  with  the 
ptayer  of  the  petition.    Defendant  appeals. 

IfiUan  jRemlej/y  for  appellant. 

<?.  -A.  JSviinQj  for  appellee. 


76    2111 

f  loe  4ori 


212  SUPREME  COURT  OF  IOWA, 


Potter  V.  Potter. 


Eeed,  J. — The  petition  charges  that  on  two  occas- 
ions defendant  was  guilty  of  acts  of  great  personal 
violence  towards  plaintiff,  and  that  on  many  occasions 
he  used  vile,  opprobrious  and  insulting  language 
towards  her.  Plaintiff  testified  to  the  acts  of  violence 
alleged ;  also  that  on  many  occasions  he  had  called  her 
a  ''bitch,"  a  *'  damned  old  bitch,"  a  " damned  whore," 
and  other  opprobrious  names.  Defendant,  in  his  testi- 
mony, admitted  that  he  laid  his  hands  on  her  person 
and  pushed  her  on  the  two  occasions  when  the  violence 
is  alleged  to  have  been  committed,  but  denied  that  he 
did  so  in  anger,  or  that  any  injury  was  done  to  her. 
He  also  admitted  that  he  had  on  different  occasions 
called  her  a  "bitch,"  and  a  "damned  bitch,"  but 
denied  that  he  had  ever  applied  to  her  the  other  epithets 
alleged.  But  he  claimed  that  when  he  used  the  offen- 
sive language  towards  her  he  was  provoked  thereto  by  her 
vile  language  toward  him,  in  which  she  called  him  a 
"son  of  a  bitch,"  and  other  similar  names;  and  she 
admitted  having  applied  that  epithet  to  him,  but 
claimed  that  she  did  so  in  retaliation.  She  also  admit- 
ted that  on  one  of  the  occasions  when  she  claims  to  have 
suffered  violence  she  struck  him  with  a  broom  with 
sufficient  force  to  break  the  handle ;  also  that  on  one  of 
the  occasions  she  threw  his  hat  out  of  the  house,  and  on 
the  other  knocked  his  pipe  out  of  his  mouth,  and  that 
these  acts  of  hers  constituted  the  casus  belli.  Two 
other  witnesses  testified  that  they  heard  the  disturbance 
on  one  occasion,  but  they  saw  no  part  of  it,  and  did  not 
know  which  party  was  the  aggressor,  or  what  was  done 
by  either  of  them.  Another  witness,  a  daughter  of 
plaintiff,  and  friendly  to  her,  testified  that  she  wit- 
nessed more  than  one  quarrel  between  them,  and  that  on 
such  occasions  the  epithets  "  bitch,"  "  damned  bitch," 
and  "son  of  a  bitch"  were  used;  but  she  left  it  in 
doubt  as  to  which  of  the  parties  first  used  the  offensive 
language.  We  think  plaintiff  failed  to  make  a  case 
entitling  her  to  a  divorce.  If  her  testimony  could  be 
accepted  as  true  in  all  respects,  and  could  be  acted  ui)on. 
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it  would  barely  justify  the  court  in  dissolving  the  rela- 
tion.   But  the  statute  (Code,  section  2222)  provides 
that  "  no  divorce  shall  be  granted  on  the  testimony  of 
flie  plaintiff  alone.'*    Under  that  provision,  before  she 
is  entitled  to  relief,  she  must  be  corroborated,  and  the 
corroboration  must  be  as  to  the  matters  constituting  the 
alleged  cause  of  action.     The  only  witness  whose  testi- 
mony tends  to  corroborate  her  is  that  of  her  daughter ; 
and  the  facts  established  by  the  testimony  of  the  cor- 
roborating witness,  in  connection  with  that  of  plaintiflf, 
do  not  entitle  her  to  a  divorce.    Defendant' s  language,  it 
must  be  admitted,    was  vulgar   and  brutal.     But  a 
woman  with  the  spirit  and  disposition  to  apply  to  her 
hnsband — even  in  retaliation — ^the  epithets  which  by  her 
own  confession  plaintiff  was  accustomed  to  apply  to 
defendant,  is  not  likely  to  suffer  greatly  either  in  body 
or  mind  from  the  application  to  her  of  ^he  language 
nsed  by  defendant.    We  think  the  judgment  should  be 

Bevebsed. 
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I.  Evidence:  personal  transaction  wtth  one  deceased.  In  an 
action  by  the  personal  representatives  of  a  decedent  involving  the 
title  to  land,  the  testimony  of  defendant  and  his  wife,  that  hy  an 
oral  contract  with  the  deceased  the  defendant  purchased  and  paid 
fcv  the  land  in  question,  was  incompetent,  under  section  3639  of 
the  Code ;  and  the  fact  that  one  of  the  plaintiffs  testified  to  search- 
ing among^  the  papers  of  decedent  for  a  certain  conveyance  did  not 
open  the  door  for  such  incompetent  testimony. 

^  Appeal :  PRAcncE :  trial  de  novo  :  OBJEonoN  to  evidence. 
When  a  case  is  triable  de  novo  in  this  court,  an  objection  to  the 
oomi)etenc7  of  evidence,  which  was  made  below,  may  be  renewed, 
eren  tboug^h  no  exception  was  taken  to  its  admission  below. 

J  ppecU  from  Audubon  District   Court — Hon  H.  E. 

Deeher,  Judge. 

Filed,  September  10,  1888, 
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Ck>chrane  v.  Breckenridge.  • 

This  action  was  commenced  by  Robert  Cochrane  in 
his  lifetime  to  restrain  the  defendant  from  trespassing 
on  certain  real  estate  which  belonged  to  the  deceased,  aa 
he  claimed,  and  asking  such  other  relief  as  he  was  equi- 
tably entitled  to.  The  defendant  denied  the  material 
allegations  of  the  petition,  and  pleaded  that  he  was  the 
owner  of  the  equitable  title  to  the  real  estate,  and  asked 
that  the  plaintiff  be  compelled  to  convey  the  same  to 
him,  that  his  title  be  quieted,  and  for  general  relief. 
Prior  to  the  hearing  in  the  district  court,  Robert  Coch- 
rane departed  this  life,  and  the  plaintiffs,  his  legal  rep- 
resentatives, were  substituted  as  plaintiffs.  A  temporary 
injunction  was  granted,  and  the  court  found  that  the 
real  estate  belonged  to  the  plaintiffs,  and  entered  a 
decree  quieting  the  title  in  them,  and  the  injunction  was 
made  perpetual.    The  defendant  appeals. 

Thep.  F.  Myers  and  J".  M.  OriggSj  for  appellant. 

H.  F.  Andrews^  for  appellees. 

See  VERS,  C.  J. — The  defendant  claims  that  during 
the  lifetime  of  Robert  Cochrane  he  entered  into  an  oral 
contract  with  the  deceased,  whereby  he  purchased  and 
paid  for  the  real  estate  in  controversy,  and  under  such 
contract  he  entered  into  possession  thereof.  The  defend- 
ant and  his  wife  were  introduced  as  witnesses  in  the 
defendant's  behalf.  It  was  objected  that  they  were 
incompetent  and  could  not  testify  as  to  any  personal  trans- 
actions between  the  deceased  and  the  defendant.  The 
evidence  was  admitted,  and  said  witnesses  gave  evidence 
tending  to  show  a  purchase  by  defendant  and  payment 
for  the  real  estate.  This  was  a  personal  transaction 
with  the  deceased,  and  the  evidence  was  clearly  incom- 
petent.   Code,  sec.  3639. 

It  is  said  that  we  cannot  consider  the  competency 
of  the  witness,  because  there  was  no  exception  token  to 
the  ruling  of  the  court  in  admitting  the  evidence.  As 
this  is  an  action  in  equity,  no  exception  was  necessary. 
The  objection  made  below  can  be  renewed  here  for  the 
reason  that  the  trial  is  de  novo. 
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It  is  said  that  the  witnesses  were  competent,  because 
one  of  the  plaintiffs  was  introduced  as  a  witness  in  their 
behalf.  Such  witness  testified  only  to  searching  among 
the  papers  of  the  deceased  for  a  certain  conveyance. 
This  did  not  have  the  effect  to  make  the  defendant  and 
Ms  wife  competent  to  testify  to  personal  transactions 
with  the  deceased;  and  as  theii*  evidence  must  be 
rejected,  the  defendant  has  utterly  failed  to  establish  the 
defense  pleaded  by  him,  and  therefore  the  decree  of  the 
district  court  must  be  Affibm£1>. 


The  State  v.  Stone. 

I  Criminal  Law :  obtaining  property  on  false  pretenses  :  former 
AOQUiTTAli.  Atrial  resulting  in  an  acquittal  upon  an  indictment 
for  uttering  and  publishing  as  true  a  certain  false  and  forged  note 
and  chattel  mortgage,  is  a  bar  to  a  subsequent  prosecution  on  an 
indictment  for  ob^ining  property,  in  exchange  for  said  note  and 
mortgage,  upon  false  pretenses,  where  the  transaction  relied  on  in 
both  indictments  is  the  same. 

1  Instruotioii8;NOT  warranted  by  the  evidencb.  An  instruc- 
tion as  to  the  legal  effect  of  a  fact  of  which  there  is  no  evidence  is 
eiToneous. 

Appeal  from   Cass     District    Court. — Hon.    A.     B. 

Thornell,  Judge. 

Piled,  September  10,  1888. 

The  defendant  was  indicted,  tried  and  convicted  for 
obtaining  property  by  false  pretenses,  and  he  appeals. 

BocTcafeUow  &  Scott^  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  State. 

RoTHBOOK,  J. — The  defendant  pleaded  not  guilty, 

and  also  a  former  acquittal  of  the  offense  charged  in  the 

I  ftsMWAi.         indictment.    The  false  pretenses  set  out  in 

^l^J^"    the    indictment   were,  that   the  defendant 

S^^     falsely  represented  to  one  Thompson  that 

■er  aciaittai.  j^^  ^j^g  ^^  owuer  of  a  uoto  and  a  chattel 
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mortgage  upon  certain  cattle,  executed  by  one  Bnrdett, 
and  that  Burdett  resided  in  Cass  county,  and  that  the 
mortgaged  property  was  in  said  county ;  that  said  rep- 
resentations were  made  to  one  Thompson,  and  that  he 
was  induced  thereby  to  exchange  a  spring-wagon  for 
said  note  and  mortgage,  which  it  is  alleged  are  false 
and  forged  instraments.    It  appears  that  at  a  previoas 
term  of  the  coart  the  defendant  was  tried  and  found  not 
guilty  upon  an  indictment  charging  him  with  uttering 
and  publishing  as  true  a  certain  false  and  forged  note 
and  chattel  mortgage.    The  note  and  mortgage  are  the 
same  in  both  indictments.     In  the  former  indictment 
the  defendant  was  charged  with  utterin  g  and  publishing 
them  as  genuine,  and  in  the  indictment  in  this  case  he 
was  charged  with  representing   them  to  Thompson  as 
genuine,  and  the  uttering  and  publishing  and  the  false 
pretenses  involve  the  identical  trade  or  transaction  with 
Thompson.    The  court  instructed  the  jury  that  if  the 
transactions  were  identical,  the  defendant  could  not  be 
convicted  upon  the  alleged  representation  that  the  note 
and  mortgage  were  the  genuine  and  valid  obligations  of 
Burdett.    But  the  court  further  instructed  the  jury  that 
s.  iKSTRuoTioKs:  *'  ^^^  represoutatious  that  Burdett  resided 
bftS"™'*^  in    Cass  county,  and  that  the  mortgaged 
denoe.  property  was  in  said  county,  were  made  by 

the  defendant,  and  were  known  by  him  to  be  false,  and 
that  by  means  thereof  he  obtained  the  wagon  from 
Thompson,    he   was    guilty.     We  do    not  think  this 
instruction  was  warranted  from  any  evidence  in  the 
case.     It  is  to  be  observed  that  the  court  practically 
took  from  the  jury  the  alleged  representations  as  to  the 
genuineness  of  the  note  and  mortgage.     If  this  was  not 
done  in  terms,  it  ought  to  have  been  done,  because  the 
evidence  is  uncontradicted  that  the  two  indictments' 
were  founded  upon  the  same  transaction.     There  is  no 
evidence  in  the  case  by  which  the  jury  could  fairly  find 
that  Thompson  was  induced  to  part  with  his  wagon   by 
reason  of  the  representation  that  Burdett  resided    in 
Cass  county,  and  that  the  mortgaged  property  was  in  said 
county.    Indeed,  it  was  not  so  much  a  question  with. 
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Thompson  where  the  mortgaged  property  was,  and 
where  the  mortgagor  resided,  as  it  was  whether  the  note 
and  mortgage  were  gennine  instruments.  Other 
questions  are  made  by  counsel  which  we  need  not  deter- 
mine. The  judgment  will  be  reversed  because  the 
verdict  is  not  supported  by  the  evidence. 

Reversed. 


Henderson  v.  MoMahill  et  al. 

SstOppel :  OF  garnishee   to   deny    nn>EBTEDNESS  :  REPRESENTATIONS 

LHAJ>iNa  TO  BUTT.  A  garnishee  in  «ii  attachment  snit  induced 
tiie  plaintiff  to  begin  the  action  and  to  garnish  Mm,  by  reprenenting 
that  he  was  indebted  to  defendant  In  the  action,  thus  leading  the 
plaintiff  to  incur  trouble  and  expense  which  would  be  lost  unless 
recovered  through  the  garnishee.  Held  that  the  garnishee  was  not 
thereby  estopped  to  deny  his  indebtedness  to  defendant, — his 
liabUity  to  plaintiff  being,  at  most,  the  actual  expenses  incurred  by 
the  latter  in  reliance  upon  the  representations. 

AppecU    from   Page   District    Court — Hon.    A.    B. 

Thornell,  Jndge. 

Piled,  September  10,  1888. 

The  facts  are  stated  in  the  opinion. 

TFl  P.  Ferguson  and  Benj\    Todd^  for  appellants. 

CL  S.  Keenan^  for  appellee. 

S££VEBS,  C.  J. — The  plaintiff  commenced  this 
action  against  the  defendant,  and  caused  the  defendant 
Prestman  to  be  attached  as  garnishee.  The  latter 
apx>eared,  and  dedied  being  indebted  to  defendant.  The 
plaintiff  controverted  the  answer  of  the  garnishee,  and 
pleaded  that  he  was  estopped  from  denying  that  he  was 
indebted  to  defendant,  on  the  ground  that  plaintiff 
oommenced  this  action  on  the  faith  of  the  representa- 
tions made  by  the  garnishee.  There  was  a  demurrer  to 
sach  pleading,  which  was  sustained,  and,  as  the  amount 
in  controversy  was  less  than  one  hundred  dollars,  we  are 
required  to  determine  the  following  questions  certified 
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White  V.  White. 

by  the  trial  judge:  "A  party,  for  the  sole  purpose  of 
inducing  the  plaintiff  to  sue-  out  an  attachment  against 
the  defendant,  and  have  himself  garnished  as  debtor  of 
defendant,  represented  to  plaintiff  that  he  held  funds  of 
defendant  liable  to  garnishment,  which  plaintiff  might 
secure  by  such  process.  The  plaintiff,  relying  solely 
on  such  representations,  made  at  and  prior  to  the  service 
of  the  garnishment,  commences  and  prosecutes  suit  by 
attachment  against  defendant,  which  is  served  by  gar- 
nishment of  garnishee,  thereby  incurring  expense  and 
trouble,  which  will  be  lost  if  garnishee  is  permitted  to 
deny  the  truth  of  such  representations.  The  question 
is,  do  such  facts  estop  the  garnishee  from  afterwards 
denying  indebtedness  or  liability  to  defendant  ?  If  yes, 
this  cause  should  be  reversed.  If  no,  then  affirmed. '' 
The  plaintiff's  debt  against  defendant  still  exists.  It  is 
true,  he  incurred  costs,  and  was  put  to  trouble,  but  we  are 
not  asked  whether  he  can  recover  such  costs,  but  whether 
the  garnishee  can  deny  the  indebtedness.  We  think  he 
can,  if  such  is  the  truth.  He  is  at  most  only  liable  to  the 
extent  the  plaintiff  has  suffered  loss  in  reliance  on  the 
representations,  and  this  is  the  extent  of  the  estoppel. 
Lewis  V.  Prenatt^  24  Ind.  98.  The  question  propounded 
must  be  answered  in  the  negative,  and  the  judgment  of 
the  district  court  Affibmed. 
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Divorce:  alimont  :  subsequent  allowance  fob  supfobt  of  CHnj>. 
Plaintiff,  in  a  prior  action,  procured  a  divorce  from  defendant  and 
the  custody  of  their  child,  and  five  hundred  and  twenty-five  doUara 
alimony.  Prior  to  the  decree  ^the  parties  agreed  that,  in  case  a 
divorce  was  granted,  plaintiff  should  have  the  child,  and  five  hun- 
dred and  twenty-five  dollars  in  f uU  of  her  share  of  the  property, 
and  that  she  should  care  for,  support  and  educate  the  child.  HeJcf 
that  she  could  not  maintain  a  subsequent  suit  for  additional  money 
for  the  support  of  the  child ;  not,  at  least,  without  showing  a  change 
in  the  circumstances  of  the  parties.  (  Reid  v,  Eeid,  74  Iowa,  681 » 
folhtoed). 
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Appeal  from  Marshall  ]>istrict  Court.— Ron.  D.  D. 

MiBAOLE,  Jadge. 

Filed,  September  10,  1888. 

The  plaintiff  and  the  defendant  were  f onnerly  hus- 
band and  wife.  They  were  divorce^  upon  the  complaint 
of  the  plaintiff,  in  April,  1886.  There  was  one  child,  the 
issue  of  the  marriage,  the  custody  of  which  was  awarded 
to  the  plaintiff,  and  she  was  allowed  alimony  in  the  sum 
of  five  hundred  and  twenty-five  dollars,  which  has  been 
folly  paid.  She  commenced  this  action  in  August,  1887, 
in  which  she  asks  that  the  defendant  be  decreed  to  pay 
a  snm  at  stated  i)eriods  for  the  support  of  the  child. 
There  was' a  demurrer  to  the  petition,  which  was  over- 
ruled. The  defendant  answered,  and  a  demurrer  to  the 
answer  was  overruled.    Plaintiff  appeals. 

O.  L.  Bivford  and  /.  H.  Bradley y    for   appellant 

Caswell  &  MeekeTy  for  appellee. 

BoTHBOOEy  J.— It  is  not  claimed  that  there  has 
been  any  change  in  the  circumstances  of  the  parties 
which  would  authorize  a  modification  of  the  decree  so 
far  as  it  pertains  to  alimony  or  to  the  support  of  the 
child.  It  is  averred  in  the  answer  that  there  has  been 
no  such  change.  Besides,  it  appears  from  the  answer 
that,  before  the  decree  of  divorce  was  entered,  the  par- 
ties in  good  faith  entered  into  an  agreement  in  writing 
by  which  it  was  stipulated  that  in  case  a  divorce  should 
be  granted  the  plaintiff  should  have  the  custody  of  the 
child,  and  care  for  and  support  and  educate  it,  and  the 
defendant  should  pay  the  plaintiff  five  hundred  and 
twenty-five  dollars  in  full  of  her  share  of  their  property. 
The  case  of  JSeid  v.  Heidj  74  Iowa,  681,  is  decisive  of 
the  case  at  bar.  The  court  correctly  held  that  the 
plaintifiF  was  not  entitled  to  the  relief  asked. 

Affirmed. 
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Fuller  v,  McDonnell  et  ah 

1.  Intozioating  Liquors:  nuisance:  injunction:  citizenship 
OF  PLAINTIFF.  A  Metliodist  clergyman,  who  resides  in  a  county  in 
this  state  for  the  purpose  of  preaching  there  for  one  year  under 
appointment  of  the  bishop  of  his  church,  but  subject  to  removal  at 
|Lny  time  by  order  of  the  bishop,  is  a  citizen  of  the  county  within 
the  meaning  of  the  statute  authorizing  any  citizen  of  the  county  to 
maintain  an  action  fo(  the  abatement  of  a  liquor  nuisance. 

2.  Citizenship:  who  is  citizen.  Any  male  person  over  twenty-one 
years  of  age,  who  has  his  present  home  and  domicile  in  any  county, 
although  it  may  be  for  a  temporary  purpose,  is  a  citizen  of  that 
county,  provided  he  has  a  fixed  intention  of  remaining  there  for  an 
indefinite  period  of  time,  and  has  no  home,  domicile' or  right  of  cit- 
izenship elsewhere. 

Appeal  from  Palo  Alto  District  Court. — Hon.  George 

H.  Garb,  Judge. 

Filed,  September  10,  1888. 

Action  to  restrain  a  nuisance  caused  by  the  selling 
and  keeping  for  sale  intoxicating  liquors.  Judgment 
for  the  plaintiff,  and  the  defendants  appeal. 

P.  0.  Cassidy.  for  appellants. 

John  Jenswold^  for  appellee. 

See  vers,  C.  J. — The  petition  states  that  the  plain- 
tiff is  a  citizen  of  Palo  Alto  county,  and  whether  this 
has  been  established  by  the  evidence  is  the  first  proposi- 
tion discussed  by  counsel  for  appellants.  The  plaintiff 
is  a  Methodist  clergyman,  and  a  native  of  the  state  of 
Massachusetts,  and  testifies  as  follows:  "My  object  in 
coming  to  Palo  Alto  county  was  to  preach  the  gospel 
under  the  auspices  of  the  Methodist  Episcopal  Society. 
I  was  transferred  here  through  the  bishop.  He  sent  me 
to  Emmetsburgh.    The  bishop  disposes  of  the  work  of 
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the  clergymen  under  him.     When  I  came  to  Palo  Alto 
county  it  was  my  intention  to  live  here  permanently 
within  the  limitations  of  my  church  as  long  as  the 
bishop  directed  me  to  ;  in  other  words,  the  bishop  has 
absolute  power  to  change  at  his  will.     When  I  came  to 
Palo  Alto  county  it  was  my  intention  to  remain  here 
until  properly  removed  by  the  authorities  under  which 
I  was  working ;  and  if  the  authorities  would  to-day  issue 
an  order  to  me  to  remove  to  some  other  place,  I  would 
do  it.    My  appointment  in  Emmetsburgh  is  only  for  one 
year."     It  is  provided  by  statute  that   "  any  citizen  of 
the  county '^  may  maintain  an  action  to  enjoin  a  nuisance 
of  the  character  referred  to  in  the  petition.    Counsel  for 
appellants  insists  that  a  citizen  must  be  a  voter,  but  this 
does  not  follow ;  and  therefore  we  decline  to  determine 
snch  question.     Any  male  person  over  twenty-one  years 
of  age  is  a  citizen,  who  has  his  present  home  and  domi- 
cile in  any  county,  although  it  may  be  for  a  temporary 
pnrpose,  provided  he  has  a  fixed  intention  of  remaining 
there  for  an  indefinite  period  of  time,  and  has  no  home, 
domicile,  or  right  of  citizenship  elsewhere ;  and  such  we 
understand  to  be  the  position  of  the  plaintiff. 

Counsel  for  appellants  also  insist  that  there  is  no 
suflScient  evidence  to  warrant  the  judgment  of  the  court 
as  to  one  of  the  defendants,  but  we  think  otherwise.  It 
is  not  onr  custom  to  set  out  the  evidence,  and  we  deem 
it  sufficient  to  say  that  it  fully  sustains  the  judgment. 

Affibmed. 


The  First  National   Bank  of  Nevada   v.  Penn, 
Defendant,  and  Ringheim  et  al.,  Intervenors. 

.    Api>eal  5    EvmENCE  to  support  verdict.     There  being  evidence  gp  542 

tending  to  show  that  a  note  and  mortgage  given  by  a  husband  76  82 1 

to  his  vrife  was  founded  upon  a  valid  consideration,  aAd  was  not     ^ - 

demgned.  to  defraud  creditors,  hdd  that  a  verdict  to  that  effect  could 
not  be  disturbed  by  this  court* 
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2.  Interest :  oral  agreement  for  ten  per  cent.:  validity  after 
EXECUTION.  Section  2077  of  the  Code,  providing  that  the  rate  of 
interest  shall  be  six  per  cent.,  unless  the  parties  in  writing  agree 
to  a  higher  rate,  does  not  prohibit  an  oral  agreement  for  ten  per 
cent. ;  and  where  there  is  such  an  oral  agreement,  and  the  amount 
of  such  interest  is  afterwards  ascertained  and  a  promissory  note 
given  therefor,  it  is  binding  upon  the  parties,  and  the  creditors  of 
the  maker  of  the  note  cannot  interfere. 

8.  '  Instructions:  immaterial  variance  from  issues.  The  issue 
being  whether  the  mortgage  in  question  was  given  and  received  for 
the  purpose  of  '*  hindering,  delaying  or  defrauding  '*  creditors,  the 
court  submitted  to  the  jury  the  question  whether  it  was  made  and 
received  for  the  purpose  of  **  hindering,  delaying  and  de/ea^tngr" 
creditors.  Held,  in  view  of  the  evidence  and  the  charge  of  the 
court,  that  the  variance  was  immaterial  and  without  prejudice. 

4.    Husband  and  Wife:    husband  usinq  wifs*s  money  :    failure 

OF  wife  to  record   claim   under    revision  :     CREDITORS    AFTER 

REPEAL.  Where  a  wife  let  her  husband  have  the  use  of  her  money 
while  section  2500  of  the  Revision  of  1860  was  in  force,  but  failed 
to  record  notice  of  her  ownership  of  the  same  as  required  by  said 
section,  creditors  of  the  husband,  who  became  such  after  the  repeal 
thereof,  could  not  object  to  a  mortgage  given  by  him  to  his  wife 
after  such  repeal,  to  secure  the  money  and  interest.  (Jones  v. 
Brandt,  59  Iowa,  882,  followed). 

Appeal  from   Story    District    Court.— ^on.    S.    M. 

WBA.VER,    Judge. 

Piled,  September  10,  1888. 

AoTiOK  on  a  promissory  note  executed  by  the 
defendant.  An  attachment  was  issued,  and  certain  per- 
sonal property  attached.  Thereupon  the  intervenors 
filed  petitions  claiming  the  property  under  chattel  mort- 
gages. The  plaintiff  pleaded  that  the  mortgages  were 
fraudulent,  because  they  were  given  for  the  purpose  of 
hindering  and  defrauding  creditors  of  the  defendant. 
Trial  by  jury,  verdict  for  the  intervenors,  and  judgment. 
The  plaintiff  appeals. 

Dyer  &  Mtchpatrickj  for  appellant. 

D.  J.  Vivje^  for  appellees. 
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See  VERS,  C.  J. — I.    The  defendant,  being  indebted 
to  the  plaintiff,  executed  in  August,  1884,  a  mortgage 
on  the  property  in  controversy  to  J.  B. 
''  ^S^    to  Fenn,  his  wife,  to  secure  an  alleged  indebt- 
w^rt   Tei^  edness,  which  mortgage  she  assigned  to  the 
intervenor  Ringheim,and  under  it  he  claims. 
The    indebtedness    so    secured    was    created    about 
twenty  years  prior  to  the  execution  of  the  mortgage, 
and  no  note  or  wiitten   promise   to   pay    the   same 
was  executed,    until   a   note   was   given  therefor  at 
the   time    the    mortgage    was    executed.    But   there 
was  evidence   tending  to  show   that   the    defendant 
orally    agreed    to     pay   his    wife    the     amount     of 
money  she  placed  in  his  hands  or  loaned  him,  with  ten 
per  cent,  interest.    The  plaintiff  insists  that  the  verdict 
is  not  sustained  by  the  evidence,  which  it  is  claimed 
clearly  shows  that  the  note  and  mortgage  were  given  to 
hinder,  delay  and  defraud  the  creditors  of  the  defendant. 
The  evidence  shows  that  Mrs.  Fenn  did  let  her  husband 
have  about  eight  hundred  dollars.    Counsel  do  not  dis- 
pute this  proposition.    The  evidence  tends  to  show  that 
such  money  was  never  repaid.    This  being  so,  it  follows 
that  the  defendant  was  indebted  to  his  wife,  unless  it 
can  be  said  that  she  gave  her  husband  the  money  with  no 
expectation  on  her  or  his  part  that  it  should  be  repaid. 
Conceding  for  the  present  that  the  instructions  given  the 
jury  are  correct,  we  have  a  case  where  the  question  of 
fraud  was  fairly  presented  to  and  determined  by  the 
jury  in  favor  of  the  interveners.    Now  we  are  asked  in 
substance  to  say  that  there  is  no  evidence  tending  to 
show  that  the  mortgage  was  executed  in  good  faith  and 
for  an  honest  purpose.    That  there  is  evidence  which 
tends  to  show  that  the  transaction  was  fraudulent  will 
be  conceded,  but  that  this  clearly  appeiars  we  are  unable 
to  say.     On  the  contrary,  we  think  there  is  evidence  on 
which  the  verdict  can  be  fairly  sustained.    At  most, 
different  minds  might  reach  different  conclusions  in  rela- 
tion thereto.    It  is  the  settled  rule  of  this  court  that  we 
eannot  set  aside  the  verdict  in  such  case. 


^4  SUPREME  COURT  OP  IOWA, 

r  ■■  .         I.      ■  .  ■ ,.  ■ 

The  First  Nat'l  Bk.  of  Nevada  t.  Fenn. 


II.  Evidence  was  admitted  against  the  objection  of 
the  plaintiff  tending  to  show  that  he  had  orally  agreed 
8..IHTMB8T:       *^  S^^^  ^is  wife  ten  per  cent,  interest  on  the  . 

SSit  fSfto?  money  she  let  him  have.  It  is  nrged  that 
lditv13^i"2-  t^®  court  erred  in  so  ruling,  because  section 
cntfoa.  2077  of  the  Code   provides  that  the    rate 

of  interest  shall  be  six  per  cent.,  unless  the  parties  in 
writing  agree  to  pay  above  that  rate.  The  statute  does 
not  in  terms  prohibit  the  parties  from  agreeing  orally  to 
pay  ten  per  cent. ;  and  where  this  is  done,  and  the  amount 
afterwards  ascertained  and  an  obligation  in  writing 
given  therefor,  we  see  no  reason  why  such  obligation 
cannot  be  enforced  between  the  parties,  and,  if  valid  as 
to  them,  no  one  else  can  complain.  The  parol  promise 
to  pay  was  a  sufficient  consideration  for  the  written  obli- 
gation. Clearly,  we  think  the  defendant  could  not  suc- 
cessfully plead  that  there  was  no  consideration  for  the 
written  promise.     Brockway  v.  Holler^  67  Iowa,  368. 

III.  The  court,  on  its  own  motion,  submitted  the 
following  special  interrogatory  to  the  jury :     "  Was  the 

chattel  mortgage  in  controversy  made  *  *  * 

**toS!£rija"*'  and  received  *  *  *  for  the  purpose 
Ti^oe  from  ^f  hindering  or  delaying  or  defeating 
the  creditors"  of  the  mortgagor?  It  is 
urged  that  this  interrogatory  is  not  as  broad  as  the  issue 
whether  the  mortga^  was  given  and  received  for  the 
purpose  of  **  hindering,  delaying  or  defrauding"  credi- 
tors. Under  the  facts  established,  or  rather  under  those 
which  the  evidence  tended  to  prove,  we  are  unable  to 
see  that  there  is  any  material  difference  between  ''  defeat- 
ing" and  "defrauding"  creditors;  but,  abstractly,  if 
there  is,  we  are  of  the  opinion  that  the  jury  was  not 
misled  thereby,  because  from  the  instructions  the  jury^ 
could  not  fail  to  understand  that  the  material  questioa 
was  whether  the  mortgage  was  fraudulent  or  not. 

ly.    It  is  said  that  the  eighth  paragraph  of  the 
charge  "  contains  such  a  confusion  of  law  and  facts  as  to 
mislead  the  jury.' '    We  are  unable  to  concur  in  this  vie w-* 
Counsel  do  not  question  the  instruction,  but  concede 
that  it  is  correct,  and  we  are  of  the  opinion  that  it 
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applicable    to     the    evidence,   and,    when   considered 
with  the  other  instractions,  it  cannot  be    misleading. 
It  is  also  said  that  the  tenth  paragraph  of  the  charge  i» 
cHunAxs  and  ©rroneous  "nnderthe  facts  proven."    The 
bl^d'iwto^    objection  made  to  this  instruction  we  under- 
flaSw?f''wJe  stand  to  be  this :  Mrs.  Pennlether  husband 
^^iJfSJder     ^a^6  t^®  money  when  the  Revision  wap  in 
^Sditon 'after  force,   and  that  she  failed  to  file  in  the 
apiMaL  py^p  g^  office  a  notice  of  her  claim,  as  pro- 

vided in  section  2500  of  the  Revision.  This  question 
was  determined  under  similar  circn  mstances  in  Jones  v. 
Brandt^  59  Iowa,  333,  and,  following  that  case,  we  must 
hold  that  the  instruction  is  not  erroneous.  What  we 
have  said  as  to  the  rate  of  interest  the  defendant  agreed 
to  pay  sufficiently  indicates  that  the  objections  to  the 
tenth  paragraph  of  the  charge  are  not  well  founded. 

Affirmed. 


Messenger  v.  Votaw. 

Contract:  to  pay  AiroTHBR*3  debt:  money  had  and  RBCsrvBD: 
RBOOVBRY.  Plaintiff  sold  a  lot  to  defendant  and  received  his  pay 
in  land.  Under  the  agreement  it  was  his  duty  to  pay  certain 
interest  on  a  mortgage  on  the  lot  and  certain  accrued  taxes,  but,  as 
a  aeparate  transaction,  defendant  agreed  to  pay  such  interest  and 
taxes  for  plaintiff,  in  consideration  of  receiving  the  latter's  promis- 
sory note  for  the  amount.  The  note  was  given  and  paid,  but 
defendant  neglected  to  pay  plaintiff's  said  debts.  His  creditors 
srere  not  parties  to  the  arrangement,  and  there  was  no  subrogation. 
Held  that  plaintiff  could  recover  of  the  defendant  the  money  paid 
on  the  note,  and  interest,  without  himself  first  paying  the  debts 
which  defendant  had  agreed  to  pay. 


75  2^ 
112  814 
112  319 

75  225 
fll6  05. 


Ajppeal  from  Marshall  District  Court— Hon.   J.   L. 

Stevens,  Judge. 

Piled,  September  10,  1888. 

TffiB  petition  alleges,  in  subs  tance,  that  on  or  about 
tiie  twenty-sixth  day  of  May,  1887,  the  plaintiff  sold  to 
Voi^  76—15 
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defendant  a  part  of  a  certain  town  lot,  and  received  in 
payment  one  hnndred  and  fifteen  acres  of  land  ;  that  at 
the  time  of  the  sale  there  was  a  mortgage  of  thirty-five 
hundred  dollars  on  the  lot,  on  which  there  was  then  dne 
interest  to  the  amount  of  one  hundred  and  fifty  dollars ; 
that  at  the  time  of  the  sale  it  was  the  duty  of  plaintiff 
to  pay  interest  on  the  mortgag  e  to  April  12,  1887,  and 
taxes  of  1886,  in  all  amoanting  to  two  hundred  and  ten 
dollars ;  that  defendant,  by  a  verbal  agreement,  assumed 
the  payment  of  said  interest  and  taxes  in  consideration 
of  receiving  the  note  of  plaintiff  for  two  hundred  and 
ten  dollars ;  that  plaintiff  gave  his  note  to  defendant, 
and  has  since  paid  the  same  in  full ;  that  the  note  was  so 
paid  for  the  purpose  of  paying  the  interest  and  taxes 
aforesaid,  but  defendant  neglected  and  refused  to  pay 
the  same,  and  appropriated  the  money  received  to  his 
own  use,  to  the  damage  of  plaintiff  in  the  sum  of  two 
hundred  and  thirty  dollars.  A  demurrer  to  the  petition 
was  filed  and  overruled.  Defendant  electing  to  stand  on 
the  demurrer,  judgment  was  rendered  in  favor  of  plain- 
tiff for  $219.03.    Defendant  appeals. 

Bin/ord  <fe  Snellingy  for  appellant. 

Caswell  &  Meeker y  for  appellee. 

Robinson,  J. — It  is  claimed  by  appellant  that  as 
between  themselves  the  plaintiff  by  virtue  of  the  agree- 
ment in  question  became  the  surety  of  defendant,  and 
therefore  that,  before  the  plaintiff  can  recover,  he  must 
show  that  he  has  paid  the  interest  and  taxes  to  which 
the  agreement  refers.  The  cases  of  Moses  v.  Clerk  of 
Dallas  County^  12  Iowa,  139,  and  Wood  t>.  Smithy  51 
Iowa,  161,  are  relied  upon  as  sustaining  this  claim.  The 
petition  shows  that  the  property  sold  by  plaintiff  was 
paid  for  in  land.  It  is  not  shown  that  the  contract  in 
controversy  was  any  part  of  the  agreement  of  exchange. 
On  the  contrary,  it  appears  to  have  been  an  independent 
transaction.  The  consideration  for  it  was  not  the  sale  of 
property,  but  the  making  and  delivery  of  the  note  of 
plaintiff  for  the  amount  of  the  taxes  and  interest.    It  is 
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not)  therefore,   the  case  of  one  who  buys  mortgaged 
realty,  and,  as  a  part  of  the  price  to  be  paid,  agrees  to 
discharge   the  mortgage  debt.    It  is  well  settled  that 
where  one  person  makei^  a  promise  to  another  for  the 
benefit  of  a  third,  the  party  to  be  benefited  may  main- 
^  an  action  on  the  promise.    McHose  n.  Button^  65 
Iowa,  T30  ;  Lawrence  v.  Fox,  20  N.  Y.  268.     "  But  it  is 
not  every  promise  made  by  one  to  another,  from  the  per- 
formance of  which  a  benefit  may  ensue  to  a  third,  which 
gives  a  right  of  action  to  such  third  person,  he  being 
neither  privy  to  the  contract  nor  to  the  consideration." 
StBwoTi  V.  Brown,  68  N.  T.   361 ;  Oarnsey  v.   Rogers, 
47  N.  Y.  240.    To  enable  a  third  party  to  sue  upon  such 
a  coQtract,  it  must  have  been  made  for  his  benefit ;  and 
if  its  primary  object  was  to  subserve  the  interests  of  one 
or  both  of  the  parties  to  the  contract,  they  alone   can 
loainlain  an  action  thereon  for  its  breach.    In  this  case 
there  was  no  subrogation.    The  parties  entitled  to  the 
interest  and  taxes  were  not  parties  to  the  agreement,  and 
have  not  assented  to  it.    It  is  not  shown  that  they  were 
benefited  by  it,  nor  that  they  have  any  interest  in  it. 
The  petition  shows  quite  clearly  that  the  agreement  was 
for  the  benefit  of  plaintiff.    It  required  the  discharge  of 
plaintiff's  obligations  by  defendant,  and  he  received  the 
note,  and  afterwards  the  money,  in  consideration  of  his 
undertaking.    Instead  of  carrying  it  out,  he   refuses  to 
do  so,  while  retaining  the  money.    His   only  defense 
seems  to  be  that  the  plaintiff  has  not  yet  discharged 
these  obligations,  and,  since  they  are  liens  on  the    real 
estate  he  sold,  they  may  yet  be  enforced  against  such 
realty.    Bat  we  are  not.  required  to  indulge  in  such  a 
pp^umption.    By  means  of  the  agreement,  and  def end- 
anf  sfailnre  to  perform  it,  plaintiff  has  lost  his  money, 
vhile  his  relation  to  the    debts  is    unchanged.    His 
damage  is  evidently  the  amount  of  the  obligations  in 
question,  with  interest    We  conclude  that  the  demurrer 
^8  properly  overruled.    The  judgment  of  the  district 
court  is  therefore 

Affirmed. 
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1.  Intoxioating  Liquors :  illegal  sales  by  registered  pharma- 
cist :  KNOWLEDOB :  EVIDENCE.  The  evidence  in  this  case  considered 
( see  opinion ),  and  held  to  show  that  the  defendant,  a  registered 
pharmacist,  not  only  made  illegal  sales  of  intoxicating  liquors  him- 
self, bat  that  he  must,  as  a  reasonably  intelligent  man,  have  known 
of  such  illegal  sales  made  by  his  clerk,  notwithstanding  his  claim 
to  the  contrary. 

3.      :  NUISANCE  :  injunction  :  PRIOR  CESSATION.      In  such  ca8» 

where  the  illegal  sales  had  been  continued  for  yean,  but  the  clerk, 
whom  the  defendant  claimed  was  alone  guilty,  had  been  discharged 
a  few  weeks  before  a  suit  to  enjoin  the  nuisance  was  begun,  and 
no  other  change  in  the  business  was  shown,  held  that  the  action 
could  not  be  defeated  on  the  ground  that  no  nuisance  existed  when 
the  action  was  go  mmenced,  especially  as  there  was  evidence  tend- 
ing to  show  illegal  sales  by  defendant  himself  after  the  discharge 
of  the  clerk.    (See  opinion  for  cases  followed  and  distinguished ). 

Appeal  from  Howard   District    Court. — Hon.   C.  T. 

Gbanger,  Judge. 

Filed,  September  10,  1888. 

On  the  sixth  day  of  March,  1887,  the  plaintiff  filed 
his  petition  in  this  cause,  in  which  he  charges  that 
defendant  has  established  and  is  now  maintaining  on 
lot  4,  in  block  4,   Park  addition  to  Cresco,  in  Howard 
county,    a   place   for  the   illegal  sale  of  intoxicating^ 
liquors;    that    defendant    has    heretofore    sold     and 
continues   to    sell   in  said  place  intoxicating  liquors 
as  a  beverage,  and  owns  intoxicating   liquors     which, 
are    kept    in    said  place    for  the   purpose   of   sale  ; 
that  defendant  is  a  registered  pharmacist,  and  has  a 
permit  from  the  board  of  supervisors  of  Howard  county 
authorizing  him  to  buy  and  sell  intoxicating  liquors  as 
such  pharmacist  for  the  actual  necessities  of  medicine^ 
only  ;  that  defendant  is  abusing  his  trust  as  a  pharma- 
cist, and  is  keeping  a  nuisance  in  the  place  named* 
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PlaintifF  asks  that  the  nuisance  be  abated,  and  that 
defendant  be  enjoined  from  keeping  and  selling  intoxi- 
cating liquors.  Defendant  denies  all  the  allegations  of 
the  petition  excepting  so  much  as  alleges  that  he  is  a 
pharmacist  holding  a  permit  of  the  board  of  supervisors. 
The  case  was  tried  to  the  court,  and  a  decree  rendered 
for  the  abatement  of  the  nuisance  and  the  closing  of  the 
bailding  in  which  the  business  was  carried  on,  as  pro- 
vided by  law.    Defendant  appeals. 

John  McQook  and  O.  Wellington^  for  appellant. 

W.  E.  Barker  and  H.  T.  Heed,  for  appellee. 

IloBiNSOK,   J. — I.     Defendant's  i)ermit  to  sell  was 
issued  an  the  eighteenth  day  of  June,  1886.     The  evi- 
dence convinces  us  that  intoxicating  liquors 
ikmoS*';!^™^-  have  been  sold  in  defendant's  place  of  busi- 
^^^^    ness  for  years  contrary  to  law.    Most  of  the 
bS^Tie^ :     sales  proven  were  made  after  the  eighteenth 

day  of  June,  aforesaid.  Sales  were  made 
freqnently,  and  to  numerous  persons,  including  minors 
and  x>ersons  in  the  habit  of  becoming  intoxicated,  for 
use  as  a  beverage.  The  violations  of  law  sho  wn  were 
gross  and  persistent.  We  do  not  understand  counsel 
for  appellant  to  seriously  deny  that  this  is  true.  If  we 
understand  their  claim,  it  is  that,  although  there  may 
have  been  illegal  sales,  yet  they  were  made  without  the 
knowledge  or  consent,  and  contrary  to  the  instructions, 
of  defendant,  by  a  clerk  named  Meyers.  The  evidence 
shows  that  more  illegal  sales  were  made  by  Meyers  than 
by  defendant,  but  it  also  shows  that  the  business  was 
mainly  conducted  under  the  personal  supervision  of 
defendant.  Much  of  the  liquor  sold  was  drank  on  the 
piremises.  In  some  cases  applications  for  liquors  were 
saade  on  forms  approved  by  the  commissioners  of  phar- 
macy ;  but  a  large  share  of  these  were  signed  with 
fictitious  names,  although  the  persons  so  signing  were 
well  known.  In  a  number  of  cases  two  or  more  sales  of 
from  half  a  pint  to  a  pint  of  whisky  in  each  case  were 
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made  to  the  same  person  on  the  same  day.  In  several 
instances  larger  quantities  were  sold.  The  illegal  busi- 
ness was  carried  on  in  such  a  manner  that  no  one  in  the 
position  occupied  by  defendant,  possessed  of  ordinary 
intelligence  and  business  tact,  could  have  been  ignorant 
of  it,  or  of  such  facts  as  would  have  charged  him  with 
notice.  The  monthly  reports  which  were  made  and  filed 
with  the  county  auditor  contained  abundant  information 
to  put  defendant  upon  inquiry,  if  he  was  really  ignorant 
of  the  facts.  But  we  are  satisfied,  not  only  that  he 
knew  of  the  illegal  sales,  but  that  he  made  some  of 
them.  It  is  true  that  he  swears  that  he  never  permitted 
any  one  to  drink  liquors  on  the  premises,  and  that  he 
never  kept  for  sale,  nor  sold  contrary  to  law,  any  intox- 
cating  liquors  during  the  time  in  question,  and  that  he 
did  not  know  of  such  sales  by  Meyers.  His  testimony 
is,  however,  contradicted  by  a  very  decided  preponder- 
ance of  the  evidence, 

II.    Counsel  for  appellant  state  that  "the  princi- 
pal  question    to  be   determined  is,  did  the  nuisance 

,  ^^j        sought  to  be  enjoined  exist  at  the  com- 

Bance:  lu-     meuccmeut  of  this  action  ?'*      They  insist 

Junction :  •' 

Son'  ^^**"    *^^*  before  the  decree  sought  by  plaintiff 
can  be  rendered  it  must  be  made  to  appear 
that  the  nuisance  actually  existed  when  the  action  was 
commenced,  or  that  it  is  being  maintained.     Section  12, 
chapter  143,  Acts  Twentieth  General  Assembly,  contains 
this  language  :     *'  Any  citizen  of  the  county  where  such 
nuisance  exists  or  is  kept  or  maintained  may  maintain 
an  action  in  equity  to  abate  or  perpetually  enjoin  the 
same."     Section  1,  chapter  66,  Acts  Twenty-first  General 
Assembly,   makes   it  the  duty  of  the  county  attorney, 
'*when   any    such  nuisance  exists,"   to  prosecute  an 
action  for  its  abatement.     Section  2  of  the  same  chapter 
makes  it  the  duty  of  the  proper  court  or  judge  in  cer- 
tain  cases  to  grant  an  injunction,   if  it  be  made    to 
appear  *'that  such  nuisance  actually  exists,  or  is  being 
maintained."     It  is  argued  from  these  provisions  that  it; 
was  improper  to  issue  an  injunction,  or  render  a  decreo 
of  abatement  in  this  case,  because  it  is  alleged  that  tlxo 
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evidence  shows  no  illegal  sale  ma^e  after  the  nineteenth 
day  of  February,  1887,  and  therefore  that  no  nuisance  is 
shown  to  have  existed  on  the  sixth  day  of  the  next 
month,  when  this  action  was  commenced.    The  case  of 
Shear  v.  Brinkman^  72  Iowa,  698,  is  cited  by  counsel  as 
Bopporting  their  views.     But  the  facts  in  that  case  were 
that  the  illegal  business  was  carried  on  in  leased  property, 
aod  that  the  owner,  npon  being   informed  that  illegal 
sales  of  liquors  were  beilig  made,  caused  the  tenant  to 
be  notified  that  he  must  not  sell  any  liquor  in  the  leased 
bmlding,  and  he  ceased  to  make  such  sales  prior  to  the 
commencement  of  the  suit.     New  leases  were  made,  but 
no  illegal  sales  were  shown  to  have  been  made  under  the 
new  leases,  nor  after  the  tenant  stopped  selling  under 
the  old  one.    There   was  nothing  tending  to  show  a 
want  of  good  faith  in  these  proceedings.     The  facts  jus- 
tified the  court  in  finding  that  the  illegal  trafiic  had 
been   abandoned,  and  the  nuisance  abated,  before  the 
action   was   commenced.      The    same    principle    was 
involved  in  the  case  of  Drake  v.  Kingshaker^  72  Iowa, 
441.    In  this  caje  defendant  does  not  claim  to  have 
changed  his  business,  but  denies  that  it  was  or  is  illegal. 
The  only  change  shown  is  the  discharge  of  Meyers  on 
the  nineteenth  day  of  February,  1887.    In  the  absence  of 
satisfactory  evidence  we  cannot  presume  that  an  illegal 
bnsiness  which  had  been  carried   on   for   years    was 
abandoned  two  weeks  before  the  petition  was  filed, 
because  a  clerk  who  had  assisted,  in  the  business  was  at 
that  time  discharged.    There  is,  however,  direct  evidence 
that  ill^;al  sales  were  made  by  defendant  after  Meyers 
left,  and  after  this  action  was  commenced.    The  facts  of 
this  case  bring  it  within  the  rule  announced  in  Judge  v. 
KribSj  71  Iowa,  183.    We  conclude  that  the  decree  of 
the  district  court  is  sustained  by  the  evidence.    It  is 

therefore 

Affirmed. 
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'^?i-=^  PisnER  V.  Cass  County  District  Court  et  al. 

t\M    335 

'^   750  liiquor  Nuisance:  injunction:  contempt:  title  of  cause:  affi- 

davit bt  alien  :  APPEABANCE  FOB  STATE  :  EVIDENCE.  At  the  SUit 
of  H.  the  plaintiff  was  enjoined  from  violating  the  prohibitory 
liquor  law.  In  a  subsequent  proceeding,  based  on  the  affidavit  of 
B.  ( who  was  at  the  time  an  alien ),  and  entitled  in  the  name  of  the 
state  versus  the  plaintiff,  he  was  adjudged  guilty  of  contempt 
in  violating  the  injunction.  To  B.'8  affidavit,  and  as  a  part  thereof, 
wafl  attached  a  duly-authenticated  copy  of  the  writ  of  injunction 
and  the  service  thereof.  In  the  contempt  proceeding,  one  C.  at 
fa*8t  appeared  as  counsel  for  the  state,  but  before  the  hearing  on 
the  merits  the  county  attorney  appeared  and  prosecuted  the  cause 
for  the  state,  and  defendant  was  adjudged  guilty  of  contempt. 
HeZd— 

(1)  That  the  contempt  proceeding  waa  properly  brought  in  the 
name  of  the  state,  instead  of  in  the  name  of  the  plaintiff  in 
the  injunction  suit, — it  being  a  proceeding  criminal  in  its 
nature,  and  only  incidental  to  the  original  cause. 

(2)  That,  whether  C.  had  a  right  to  appear  for  the  state  or  not, 
the  appearance  of  the  county  attorney  gave  the  court  full 
jurisdiction  to  proceed  with  the  complaint. 

(8)  That  B.,  though  an  alien,  was  competent  to  make  the  affida* 
vit  as  the  basis  of  the  proceeding. 

(4)  That  it  was  not  necessary  to  introduce  in  evidence  the  orig- 
inal writ  of  injunction  and  service  thereof,  since  authenticated 
copies  were  before  the  court,  attached  to  the  affidavit. 

Certiorari  to  Cass  District  Court. — Hon.   C.    F. 

LooFBouROW,  Judge. 

Piled,  September  10,  1888. 

This  is  a  proceeding  in  certiorari  by  whicli  it  is 
sought  to  reverse  the  order  and  judgment  of  the  district 
court  of  Cass  county  in  an  alleged  contempt  of  said  court 
in  violating  an  injunction  issued  in  an  action  to  restrain 
and  abate  a  nuisance.  The  plaintiff  was  held  in  con- 
tempt, and  a  fine  of  five  hundred  dollars  was  adjudged 
against  him. 
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L.  L.  DeLano^  for  plaintiff. 

A.  J.  Baker  ^  Attorney  General,  and  John  W.  Scott, 
Connty  Attorney,  for  defendant 

RoTHROCK,  J. — The  record  shows  that  an  action  for 
injonction  was  commenced  by  B.  Hudspeth  against  the 
defendant,  and  that  a  writ  of  injunction  was  issued  on 
the  tenth  day  of  May,  1885,  and  served  on  the  plaintiff 
on  the  sixteenth  day  of  the  same  month.    On  the  thirty- 
first  day  of  January,  1887,  a  motion  was  iiled  asking  for 
an  order  on  the  plaintiff  to  show  cause  why  he  Should 
not  be  punished  for  contempt  of  the  court  in  violating 
said  injunction.      It  was  alleged  in  this  motion  that 
plaintiff  had  been  guilty  of  repeated  violations  of  the 
writ    The  motiou  was  entitled  in  the  name  of  ''The 
Slate  of  Iowa  vs.  E.  G.  Fisher, '*  and  it  was  supported 
by  the  affidavit  of  one  Bonesteel ;  and  a  duly  authenti- 
cated copy  of  the  injunction,  and  of  the  service  thereof 
upon  said  Fisher,  were  attached  to  and  made  part  of  the 
affidavit.     A  precept  was  issued,  and  Fisher  was  brought 
before  the  court  to  answer  to  the  charge.     He  filed  a 
motion  to  quash  the  proceeding,  because  the  complaint 
for  a  violation  of  the  injunction  was  not  made  by  Huds- 
peth, the  plaintiff  in  the  action  for  injunction,  but  by 
one  Bonesteel,  who  is  not  shown  to  have  any  interest  in 
said  original  action  wherein  the  injunction  was  granted. 
Thereupon  the  said  Bonesteel  filed  another  affidavit,  in 
which  he  averred  that  he  was  a  citizen  of  Cass  county, 
and  that  Hudspeth  had  become  a  non-resident  of  the 
state  of  Iowa,  and  said  Bonesteel  in  said  motion  claimed 
the  right  as  a  citizen  of  the  county  to  demand  that 
defendant  be  punished  for  violating  the  injunction.     At 
the  same  term  of  court,  Hon.  John  W.  Scott,  county 
a^mey,   appeared  and  filed  a  motion  to  permit  and 
direct  the  cause  to  proceed  in  the  name  and  interest  of 
the  state  of  Iowa,  and  that  the  defendant  therein  be 
tried  and  dealt  with,  and,  if  found  guilty,  punished  as 
provided    by  law.    The  defendant  filed    a  motion  to 
strike  out  the  additional  affidavit  of  Bonesteel,  and  the 
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motion  of  the  county  attorney.  The  motion  to  strike 
out  was  overruled.  It  appeared  on  the  hearing  of  this 
motion  that  Bonesteel  became  naturalized  as  a  citizen 
some  two  or  three  days  after  he  made  the  original  affi- 
davit in  the  case.  The  plaintiff  herein  entered  a  ^lea  of 
not  guilty,  and  a  trial  was  had  upon  evidence  introduced 
by  the  parties,  and,  as  has  been  said,  the  plaintiff  was  ' 
adjudged  guilty  of  contempt. 

It  is  insisted  by  counsel  for  the  plaintiff  that  the 
court  exceeded  its  jurisdiction  and  acted  illegally  in 
entertaining  the  proceeding  for  contempt,  because  it  was 
not  instituted  by  Hudspeth,  the  plaintiff  in  the  original 
action  for  injunction.  This  was  not  necessary.  The 
proceeding  to  punish  a  contempt  of  the  process  of  a 
court  is  criminal  in  its  nature,  and  by  it  a  disobedience 
to  civil  authority  is  punished.  It  is  merely  incidental 
to  the  original  proceeding,  and  need  not  be  entitled  as 
of  the  original  cause.  First  Congregational  Church  v. 
City  of  Muscatine^  2  Iowa,  69.  It  was  therefore  prop- 
erly docketed  as  a  separate  proceeding  in  the  name  of 
the  state  as  plaintiff ;  and  the  appearance  of  the  county 
attorney  in  behalf  of  the  state  was  fully  authorized  by 
law.  An  examination  of  the  many  cases  for  contempt 
in  this  court  will  show  that  they  are  usually  brought  in 
the  name  of  the  state.  This  proceeding  was  properly 
commenced.  It  is  true,  the  county  attorney  did  not 
appear  and  file  the  original  motion  in  the  case.  It 
appears  to  have  been  prepared  and  filed  by  H.  G.  Curtis, 
as  attorney  for  the  state.  Whether  he  had  the  right  to 
appear  we  need  not  determine.  There  can  be  no  doubt 
that  when  the  county  attorney  appeared  in  behalf  of  the 
state  the  court  had  full  jurisdiction  to  proceed  with  the 
complaint,  and  it  is  entirely  immaterial  whether  Bone- 
steel  was  a  citizen  when  he  made  the  original  affidavit. 
He  was  not  a  party  to  the  proceeding,  and  he  was  com  - 
petent  to  make  an  affidavit. 

It  is  claimed  that  no  writ  of  injunction  and  service 
thereof  was  introduced  in  evidence  upon  the  hearing. 
It  is  true  that  no  such  evidence  was  formally  intro- 
duced.   But  this  was  not  necessary.    The  motion  and 
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affidavit  for  the  precept  had  attached  thereto  a  certified 
copy  of  the  injunction  and  the  service  thereof.  They 
were  made  part  of  the  motion  and  aflS  davit.  They  were 
of  record  in  the  case,  of  which  the  court  would  take 
notice,  and  were  evidence  of  equal  credibility  with  the 
original  writ  of  injunction  and  service.  We  discover 
no  error  in  the  proceedings  of  the  district  (iourt. 

Affirmed. 

I  III 

TrS    8351 

Martyn  v.  Lamar  et  al.  *  ^"^ 

1.  Appeal:  OBJBonoN  to  PSTrnoN:  too  latb.  Where  defendant 
answered  the  petition,  went  to  trial  and  introduced  his  evidence, 
and  did  not  attack  the  sufficiency  of  the  petition  in  a^y  form, 

either  before  or  after  verdict,  hdd  that  he  could  not  do  so  on  ^ 

appeaL 

2.    :  HBAHiNaoF  "  BBOORD" :  TOO  TECHNICAL.    After  defendant 

had  introduced  his  evidence,  the  plaintiff  moved  the  court  to 
tnstmot  the  jury  to  find  a  verdict  in  his  favor  ''based  upon  the 
record  that  has  been  made  in  the  case. "  An  objection  in  this  court 
that  the  motion  was  not  based  on  the  evidence,  because  it  had  not 
yet  been  made  of  record,  hdd  too  technical  for  consideration,  in 
view  of  the  evident  meaning  of  the  words  as  used. 

3.  Promissory  Note :  gxtarantob  :  discharge  :  bubden  of  proof. 
Before  a'  guarantor  of  a  note  can  be  discharged  by  the  failure  of 
the  holder  to  give  him  notice  of  non-payment,  he  must  show  by 
proper  evidence  that  he  has  been  prejudiced  by  such  failure. 

Appeal fi'om  Bicena   Vista  District  Court. — Hon.  Lot 

Thomas,  Judge. 

Piled,  September  10,  1888. 

AoTiON  upon  a  promissory  note,  which  was  executed 
bj  the  defendants  H.  C.  &  S.  H.  Lamar  to  their  co- 
defendant  William  Conley,  on  the  fourteenth  day  of 
September,  1885,  due  eight  months  after  date.  On  the 
twenty-third  day  of  December,  1885,  the  defendant 
William  Conley  transferred  the  note  to  the  plaintiff,  and 
by  a  separate  instrument  in  writing  guaranteed  the  pay- 
ment thereof.  Judgment  was  rendered  for  the  plaintiff 
against  the  makers  of  the  note,  and  a  trial  by  jury  was 
had  as  to  the  liability  of  Conley,  the  guarantor.  The 
defendant  introduced  his  evidence,  and  at  the  close 
thereof  the  plaintiff  asked  that  the  jury  be  instructed  to 
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find  a  verdict  in  his  favor  for  the  amount  due  on  the 
note,  ^^based  upon  the  record  that  has  been  made  in  the 
case."  The  motion  was  sustained.  A  verdict  was 
returned  for  the  plaintiff,  upon  which  judgment  was 
rendered,  and  defendant  Conley  appeals. 

Goldsmith  &  Hart^  for  appellant. 

Wm.  Milchrist^  for  appellee. 

KoTHROCK,  J. — I.  The  counsel  for  appellant  make 
a  question  upon  the  sufficiency  of  the  petition.  It  is 
claimed,  because  the  plaintiff  requested  the  court  to 
instruct  the  jury  to  return  a  verdict  for  the  plaintiff  upon 
the  record  made  in  the  case,  that  the  motion  had  no 
reference  to  the  evidence,  because  it  had  not  then  been 
made  of  record,  and  that  it  was  error  to  order  a  verdict 
upon  the  pleadings  ;  and  it  is  insisted  that  the  petition 
does  not  constitute  a  cause  of  action  against  the  defend- 
ant. These  objections  come  too  late.  The  defendant 
answered  the  petition,  went  to  trial,  introduced  his  evi- 
dence, did  not  attack  the  sufficiency  of  the  petition  in 
any  form,  either  before  or  after  verdict,  and  he  cannot 
be  permitted  to  do  so  now,  and  the  objection  that  the 
motion  was  not  based  upon  the  evidence  is  too  technical 
for  consideration  here.  The  motion,  in  its  reference  to 
the  record,  evidently  referred  to  the  case  as  then  pre- 
sented, including  the  evidence. 

II.    It  is  conceded  that  it  was  incumbent  on  Conley 
as  a  guarantor  to  show  by  proper  evidence  that  he  was 
prejudiced  by  the  failure  of  the  plaintiff  to  give  notice  of 
non-payment  at  the  maturity  of  the  note.     See  8abi7i  v. 
Harris^  12  Iowa,  90.     The  defendant,   by  his  answer, 
.  pleaded  that  he  was  prejudiced  by  the  failure  of  plaintiff 
to  give  notice  of  non-payment ;  and  he  sought  by  his 
evidence  to  establish  this  fact.     He  claims  that  he  did 
introduce  sufficient  evidence  of  the  fact  to  require  the 
case  to  be  submitted  to  the  jury.     A  careful  examination 
of  the  evidence  leads  us  to  the  conclusion  that  the  coart 
correctly  held  that  there  was  no  evidence  of  prejudice. 
AVe  need  not  set  out  nor  discuss  the  evidence. 
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Groneweg  &  Schoentgen  v.  Kuswonu. 

ni.  Objection  is  made  by  appellant  to  an  order 
of  the  court  striking  out  the  testimony  of  a  witness. 
The  ruling  was  clearly  correct,  upon  the  ground  that 
said  testimony  was  hearsay.  We  iind  no  error  in  the 
record.  Affirmed. 

Robinson,  J.,  having  been  of  counsel  in  this  case, 
took  no  part  in  its  determination. 


Groneweg  &  Schoentgen  v.  Kusworm. 

1.  Appeal:  amendment  of  abstract:  time.  An  appellant  has  a 
right  to  file  an  amendmeiat  to  his  abstract,  when  done  before  the 
argument  of  appellee  is  served  on  him,  and  in  ample  time  to  per- 
mit appellee  to  make  any  argument  he  desires  on  the  record  as 
amended. 

2.  lividenoe :  not  beiavant  to  issttbs.  In  an  action  for  money 
loaned,  evidence  showing  liability  for  f aUure  to  pay  a  draft  is. 
irrelevant. 

3.  Agency :  apparent  authority  of  aoent  after  discharge.  The 
fact  that  defendant  had  honored  several  drafts  drawn  by  their 
traveling  salesman  for  personal  expenses  and  indorsed  at  his  request 
by  plaintiffs  while  he  was  yet  in  defendant 's  employment,  did  not 
bind  defendant  to  pay  another  draft  drawn  and  indorsed  by  the 
same  parties  after  his  discharge,  even  though  plaintiffs  had  no 
knowledge  of  such  discharge.  ( Compare  Baudouine  v,  OHmed,  64 
Iowa,  370) . 

Appeal  from  Pottawattamie  District  Court — Hon.  C. 

F.  LooFBOUROw,  Judge. 

Filed,  September  10,  1888. 

This  is  an  action  at  law,  by  which  plaintiflPs,  as 
appears  from  the  averments  of  their  petition,  seek  to 
recover  of  the  defendant  the  sum  of  nine  hundred  dol- 
lars and  interest  for  money  advanced  to  defendant  to  be 
repaid  by  defendant.  In  other  words,  the  cause  of 
BcUon  set  forth  in  the  petition  is  to  recover  for  money 
loaned.  The  answer  was  a  general  denial.  There  was 
a  trial  by  Jtiry,  and  a  verdict  and  judgment  for  the  plain- 
tiffs.    I>efendant  appeals. 
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Sapp  &  Pusey^  tor  appellant. 

Wrightj  Baldwin  <fe  Haldaney  for  appellees. 

RoTHROOK,  J. — I.    The  record  in  the  c  ase  is  attacked 
by  a  motion  filed  by  appellees,   based  upon    several 

grounds.     The    motion   is    supported   by 
'  amendment  of  affidavits,  aud  there  are  counter-affidavits 

filed  by  appellant.  Appellees  seek  to 
strike  out  part  of  the  amended  abstract  filed  by 
appellant.  This  part  of  the  motion  is  not  well  taken. 
The  amendment  appears  to  be  supported  by  the  record, 
and  it  was  filed  in  January,  1888,*  and  before  the  argu- 
ment of  appellees  was  served  on  appellant,  and  in  ample 
time  for  the  appellees  to  present  any  argument  they 
desired  upon  the  record  as  amended.  The  motion  also 
asks  that  certain  parts  of  the  bill  of  exceptions  be  stricken 
from  the  record,  and  that  the  case  be  affirmed.  These 
grounds  of  the  motion  will  be  overruled.  They  are  not 
well  taken  in  point  of  fact.  The  appellant '  s  assignments 
of  error  are  also  attacked  as  being  too  indefinite  and 
general.  It  is  only  necessary  to  say  in  reference  thereto 
that  the  material  errors  in  the  case  are  sufficiently  pointed 
out  in  the  assignments. 

11.  It  will  be  observed  that  the  plaintiffs,  by  their 
petition,  sought  a  recovery  upon  a  claim  for  money  loaned. 

They  introduced  evidence,  and  sought    a 

not  relevant  to  recovery  as  accommodation  indorsers  of  a 

draft   drawn  by  one  Schweizer  upon  the 

defendant,  which  was  protested  for  non-payment.    The 

draft  and  indorsements  were  in  the  following  words : 

"$100.  Council  Bluffs,  Ia.,  6-16-1886. 

"  Pay  to  the  order  of  First  National  Bank,  C.  Bluffs, 
la.,  one  hundred  dollars,  with  exchange  and  collection 
charges,  value  received,  and  charge  the  same  to  the 
account  of  I.  Sohwsizeb. 

"ToD.  Kusworm,  Cincinnati,  0." 

On  the  back  of  said  draft  are  the  following  indorse- 
ments: 
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oneweg  &  Schoentgen  :  Fay  Union  National 
licago,  or  order,  for  account  of  Tirat  National 
>uncil  Bluffs,  la. 

"  S.  Paeumworth,  Caaliier. 

y or  order,  for  collection,  on  account  of 

tl.,  Chicago. 

"  U.  C.  Oakley,  Cashier, 
otested  June  18,  1885.     No.  10,513. 

"  Albert  Paddook,  N.  P." 
a  pencil  is  written  the  following:    "Do  not 
one  cent ;  haa  been  diachar^^ed  some  time  ago." 
of  the  plaintiffs  testified  in  regard  to  the  trana- 
I  followa:     "Mr.  Schweizer called,  and  said  he 
of  money,   and-  needed  money  for  travuling 
,  and  asked  me  to  cash  his  draft  on  D.  Kuaworm 
r  whom  he  was  traveling  and  selling  goods, 
ut  a  draft  on  D.  Kuaworm  and  indorsed  it,  and 
'x>  the  bank  and  got  bis  money.     That  draft  waa 
bout  four  or  five  weeks  later  he  called  again, 
le  usually  arranged  it  to  draw  money  in  Council 
tiat  he  was  again  oat  of  funds,  and  wanted  to 
'.  would  cash  his  draft  on  Mr,  Kusworm  for  one 
dollars.    I  Indorsed  the  draft,  and  he  got  the 
n  it.    That  draft  was  also  paid.     About  six 
«r  Mr.  Schweizer  called  again,  and  said  he  had 
mother  draft  for  traveling  expenaea.     I  made 
.raft  and  indorsed  it,  and  he  went  to  the  bank 
he  money.     Abont  four  or  five  days  later  that 
le  back  protested,  not  paid,  and  we  refunded  to 
the  amount  of  the  draft,  with  protest  fees." 
He  fnrher  testified,  in  substance,  that  he  had  no  knowl- 
edge when  he  indorsed  the  last  draft  that  Schweizer  was 
I  in  the  employ  of  Kusworm,  the  defendant.     All 
ividence  was  objected  to  by  the  defendant  as 
stent  and  immaterial,  and  the  objection  was  over- 
It  ought  to  have  been  sustained.     The  action  waa 
rer  borrowed  money ;  and  the  evidence,  instead 
ing  the  case  made  in  the  petition  ( if  competent 
form  of  action),  tended  to  show  a  liability  for 
o  pay  a  draft  drawn  upon  the  defendant.    The 
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evidence  introdaced  upon  a  trial  must  have  some  rele- 
vancy to  the  issues  made  in  the  pleadings. 

III.  As  this  case  is  to  be  remanded  to  the  court 
below  for  a  new  trial,  it  is  proper  that  we  should 
8.Ao«KCT:ap.  det^miue  the  question  made  by  counsel  as 
t^fli?en?af?'  *^  whothor  the  evidence  as  it  appears  in  the 
ter  discharge,  record  shows  any  liability  of  the  defendant. 
The  facts  presented  in  evidence  are  in  all  essential 
respects  like  the  case  of  Baudouine  v.  Orimes^  64  Iowa, 
370,  where  we  held  that  the  drawee  was  not  liable.  In 
that  case,  as  in  this,  previous  drafts  had  been  paid  by 
the  drawer.  An  examination  of  that  case  will  show  that 
it  is  decisive  of  this. 

Reversed. 


Schultz   v.  The  Chicago,    Rook  Island  &  Pacific 

Railway  Company 


Appeal :  from  justicb^s  coubt  :  amount  in  controversy  :  remit- 
TITX7R.  In  an  action  in  justice's  court  plaintiff  claimed  forty  dollars , 
and  the  jury  brought  in  a  verdict  for  that  amount,  whereupon 
plaintiff  remitted  all  but  (24.99,  and  judgment  was  entered  for  that 
amount;  but  before  judgment  was  entered  defendant  filed  an 
appeal-bond.  HeJtd  that  the  amount  in  controversy  for  the  pur- 
poses of  an  appeal  from  the  judgment  was  only  $24.99,  and  that, 
therefore,  an  appeal  would  not  lie ;  and  that  it  was  immaterial 
whether  the  bond  was  filed  before  or  after  the  remittitur^  since 
there  could  be  no  appeal  until  after  judgment,  and  the  bond  could 
be  of  no  effect  before  its  rendition.  (Compare  Winer  v.  Chross,  66 
Iowa,  252). 

Appeal /ram  Mahaska  District  Court — Hon.  D.  Ryan, 

Judge. 

Filed,  September  10,  1888. 

This  action  was  brought  before  a  justice  of  the 
peace,  where  a  trial  was  had  by  jury,  and  a  verdict  was 
rendered  for  the  plaintiff  for  forty  dollars.  The  suit  was 
founded  upon  a  claim  for  damages  for  killing  a  cow  by  a 
train  on  the  defendant's  railroad.  After  the  verdict  was 
returned,  the  plaint!  fiF  filed  a  remittitur  of  all  the  claiia 
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in  excess  of  $24.99.  Judgment  was  entered  for  that 
amoimt.  The  defendant  appealed  to  the  district  court. 
Plaintiff  moved  to  dismiss  the  appeal.  The  motion  was 
OFerraledy  and  plaintiff  appeals. 

CarroU  &  DaviSj  for  appellant 

TTiomas  8.   WrigTii  and  Lafferty  cfe  Morgan^  for 
appellee. 

BoTHROOK,   J. — ^The  cause  involves  less  than  one 
hundred  dollars,  and  it  comes  to  us  upon  the  following 
certificate  of   the  trial   judge:     "I,  D.  Ryan,  judge, 
before  whom  the  above- entitled  cause  was  tried,  do  cer- 
tify that  the  determination  of  said  cause  involves  a  ques- 
tion of  law  upon  which  it   is  desirable   to    have  the 
opinion  of  the  supreme  court, — the  amount  in  contro- 
versy being  less  than  one  hundred  dollars, — and  the 
following  questions  of  law  are  involved  in  this  cause, 
to-wit :    Where  an  action  is  brought  before  a  justice  of 
the  peace,  claiming  forty  dollars  as  damages  for  the  neg- 
ligent killing  of  a  cow  by  defendant,  trial  is  had  before 
a  jury,  and  the  jury  returns  a  verdict  jn  favor  of  the 
plaintiff  for  the  sum  of  forty  dollars,  and  just  as  soon 
as  the  jury  returns  their  verdict  into  court  the  plaintiff 
files  a  remittitur^  sworn  toby  plaintiff,  remitting  all  the 
verdict  in  excess  of  twenty-four  and  ninety=-nine  one- 
hnndredths  dollars,  and  makes  no  further  claim  against  - 
^fendant  for  the  amount  in  excess  of  twenty-four  and 
ninety-nine  one-hundredths  dollars.    This  was  done  at 
the  time  the  verdict  was  returned  by  the  jury,  and  before 
it  was  made  of  record  by  the  justice  in  his  docket ;  and 
the  justice  afterwards  entered  judgment  in  his  docket 
for  twenty-four  and  ninety-nine  one-hundredths  dollars. 
And  where  the  defendant  files  an  appeal-bond,  with 
aeeorities  thereto,  before  the  judgment  is  entered  up  in 
Slid  cause  by  the  justice  before  whom  the  case  was  tried, 
and  the  justice  allowing  the  appeal  to  the  district  court, 
the  plaintiff   files  a  motion  in  the  district  court   to 
dismiss   defendant's  appeal,  for  the  reason  that  the 
Vol.  75—16 
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amount  in  controversy  is  less  than  twenty-five  dollars, 
the  conrt  overruling  the  motion  to  dismiss  the  appeal  in 
said  cause.  And  where  the  justice's  transcript  of  the 
judgment  shows  that  the  appeal-bond  was  entered  in 
making  up  his  docket  before  the  entry  of  the  remittitur 
on  the  docket.  It  does  not  appear  which  was  filed 
first, — the  defendant's  appeal-bond  or  plaintiff 's  remit- 
titur. Under  all  the  facts  as  stated  above,  should  the 
plaintiff's  motion  to  dismiss  the  appeal  be  sustained  or 
overruled,  the  court  overruling  said  motion  and  plaintiff 
excepting  at  the  time  to  said  ruling.  The  foregoing 
certificate  was  made  and  signed  at  the  time  the  decision 
was  made  in  said  cause.    D.  Ryan,  Judge." 

A  question  is  made  as  to  the  order  of  time  in  which 
the  appeal-bond  and  the  remittitur  were  filed.  We  do 
not  think  this  question  is  material  to  the  rights  of  the 
parties.  The  appeal-bond  was  filed  before  the  judgment 
was  rendered.  In  strictness,  the  time  had  not  arrived  to 
appeal.  The  appeal  is  from  the  judgment,  and  not  from 
the  verdict.  But  the  appeal-bond  would  no  doubt 
become  operative  on  the  judgment,  though  filed  before 
the  judgment  was  rendered.  But  it  is  to  be  regarded  as 
filed  after  judgment.  One  thing  is  certain,  the  remittitur 
was  filed  before  judgriaent.  This  brings  the  case  squarely 
within  the  rule  of  Milner  v.  OrosSy  66  Iowa,  252,  and 
cuts  off  the  right  of  appeal,  because  the  amount  in  con- 
troversy when  the  appeal  is  taken  determines  the  right 
thereto.  We  think  the  motion  to  dismiss  the  appeal 
should  have  been  sustained. 

Bevebsed. 
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The  State  v.  Price. 

1  Liquor  Nuisanoe:  indictuemt.  The  indictment  in  this  case 
charged  that  defendant  did  unlawfully  establish,  keep,  use  and 
maintain  a  certain  building  and  place  in  which  he  owned  and  kept 
intoxicating  liquors,  to-wit :  •  •  *  with  intent  to  sell  and  give 
the  same  away  contrary  to  and  in  violation  of  the  laws  of  Iowa, 
and  did  at  the  aforesaid  times  and  place  so  unlawfully  sell  and  give 
away  such  intoxicating  liquors.  Held  that  this  sufficiently  charged 
the  keeping  of  tJie  place  in  which  the  forbidden  acts  were  done, 
and  therefore  was  a  good  indictment  for  nuisance.  [Rbbd,  J.,  not 
concurring.  J 

t     :     INSTRUCTION :    EBROB    WITHOUT    PREDUDICE.     The    COUrt 

instructed  the  jury  that "  any  person  who,  without  a  permit,  sells 
intoxicating  liquors  in  a  building  or  place,  or  keeps  intoxicating 
Uquors  in  such  place  with  intent  to  sell  the  same,  is  guilty  of  a 
musance."  Held  inaccurate,  because  the  crime  of  nuisance  con- 
sists in  keeping  the  place  where  the  liquors  are  unlawfully  kept 
and  sold,  and  not  in  the  unlawful  keeping  and  selling  of  the  liquors ; 
bat  that  it  was  without  prejudice,  because,  in  view  of  the  evidence 
and  the  other  instructions,  the  jury  could  not  have  been  misled  by 
it. 


t    : :   PARTIAL   STATEMENT   OP   LAW.     An   Instruction 

given  in  this  case  did  not  correctly  state  the  law  as  applied  to  the 
main  issue  in  the  case,  but  it  was  given  to  warn  the  jury  against  a 
misapprehenBion  which  was  likely  to  arise  from  a  claim  urged  by 
defendant  on  the  trial,  and  it  was  well  adapted  to  that  purpose. 
Held  that,  since  the  jury  could  not  have  misunderstood  its  special 
pmpOBe,  and  could  not  have  been  misled  by  it,  it  was  no  ground 
for  complaint  on  appeal. 

i    :  FHABMAdST :  EXOBSsrvB  FINE.     In  this  case  a  registered 

pharmacist  with  a  permit  to  sell  intoxicating  liquors  was  found 
gtahj  of  a  nuisance,  and  was  fined  four  hundred  dollars.  He  now 
insists  that  this  fine  is  excessive,  on  the  ground  that  his  violation  of 
the  law  ^wBS  conmiitted  solely  through  a  mistake  as  to  its  meaning. 
Bat  it  appearing  from  the  record  that  the  court  below  was  war- 
lanted  in  finding  that  the  defendant  had  violated  the  spirit  as  well 
as  the  letter  of  the  law,  held  that  the  fine  was  not  excessive. 

Appeal  from  Howard  District  Court— Ron.  C.  T. 

Gbangeb,  Judge. 

Filed,  September  10,  1888. 
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The  defendant  was  convicted  of  the  crime  of  nui- 
sance, and  he  appeals  from  the  judgment  pronounced 
against  him. 

John  MoCooJc  and  Cyrus  Wellington^  for  appellant. 
A.  J.  Baker ^  Attorney  General,  for  the  State. 

Reed,  J. — I.  Omitting  its  merely  formal  parts, 
the  indictment  is  as  follows :  "  The  grand  jury  *  *  * 
do  aver,  find  and  present  that  H.  C.  Price,  at  and  within 

said  county,  on  or  about  the  first  day  of 
^*  sancef  Sdiotp  April,  A.  D.  1887,  and  prior  thereto,  in  said 
™*°'  Howard  county,   and  to- wit,  in  the  town 

of  Cresco  therein,  did  unlawfully  establish,  keep,  use 
and  maintain  a  certain  building  and  place  in  which  he 
owned  and  kept  intoxicating  liquors,  to- wit :    «    *    * 
with  intent  to  sell  and  give  the  same  away,  contrary  and 
in  violation  of  the  laws  of  Iowa,  and  did  at  the  afore- 
said times  and  place  so  unlawfully  sell  and  give  away 
such  intoxicating  liquors,  and  so  permitted  the  same  to 
be  sold   and   given  away   at   such   place.    *    *    *'* 
Defendant  moved  in  arrest  of  judgment  on  the  ground 
that  the  facts  charged  in  the  indictment  do  not  consti- 
tute an  indictable  offense.    The  point  urged  is,  that  the 
language  of  the  indictment  charged  only  that  defendant 
kept  intoxicating  liquors  with  intent  to  sell  the  same 
contrary  to  law,  and  that  he  sold  such  liquors  contrary 
to  law,  neither  of  which  is  an  indictable  offense,  but  is 
triable  on  information  before  a  justice  of  the  peace. 
A  majority  of  the  court  are  of  opinion,  however,  that 
the  indictment  charges  with  sufficient  explicitness  th.a.1> 
defendant  established,   kept,   used  and  maintained    a. 
building   and   place   in    which   he  kept  intoxicating 
liquors  with  intent  to  sell  the  same  contrary  to  law,  and 
in  which  he  sold  such  liquors  contrary  to  law.    I  do  not 
concur  in  that  opinion.     I«fl|^ad2mMt  the  words 
^'establish,  keep,  use  an|^^^^HM^^^%t  building- 
and  place,"  as  used  in  ^j^^^^^^f  Vm^^S^^^s- 

While  t^riBUle  establinJ^^^^^H  P  crimixial 
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pleadings  is  liberal,  the  essential  requisites  of  an  indict- 
ment have  not  been  dispensed  with.  The  facts  consti- 
tuting the  offense  mnst  be  stated  in  ordinary  and 
concise  language.  Code,  sec.  4296.  The  language  in 
question  is  not  concise.  Neither  is  it  that  ordinarily 
used  to  express  the  thought  intended. 

n.  The  district  court  gave  the  following  instruction : 
"Under  the  law  of  this  state,  any  person  who,  without 
i— :  tastruo-  ^  permit,   sells   intoxicating  liquors   in  a 
SSiiu^j-  building  or  place,   or  keeps   intoxicating 
^*'  liquors   in   such  i)lace  with  intent  to  sell 

the  same,  is  guilty  of  a  nuisance.''    It  must  be  admitted 
tht  this  instruction  standing  alone  does  not  state  the 
law  with  accuracy.    The   crime  of   nuisance  consists 
in  the  keeping  of  a  building  or  place  in  which  intoxi- 
cating liquors  are  kept  with  unlawful  intent,  or  are  sold 
for  unlawful   purposes.      Code,    sec.    1548.    It  is  the 
keeping  of  the  place  in  which  the  forbidden  acts  are 
done,  rather  than  the  doing  of  these  acts,  which  consti- 
tutes the  offense,  and  if  one  were  to  do  those  acts  in  a 
building  or  place  which  he  was  in  no  manner  engaged 
or  concerned  in  keeping,  while  he  would  be  responsible 
for  the  acts  in  so  far  as  they  are  criminal,  he  would  not 
be  responsible  for  keeping  or  maintaining  the  place. 
Bat  defendant  was  in  no  manner  prejudiced  by  the 
2istniction.   The  evidence  shows,  without  any  conflict  or 
iottbt  that  he  was  the  proprietor  of  a  drug-store,  and 
the  sales  of  liquor  made  by  him  were  all  shown  to  have 
beai  in  his  place  of  business,  and  there  is  where  he  kept 
flte  liquors.     In  addition  to  this,  the  jury  were  told  in 
«Krfber  instruction  that  they  could  not  convict  unless 
^  evidence  showed  that  the  sales  were  made  or  the 
B?nois  were  kept  in  a  building  or  place  kept  and  con- 
trolled by  defendant.    The  jury  could  not  have  been 
^  led  by  the  instruction  complained  of.     We  are  not 
*t  iberty  to  reverse  because  of  an  erroneous  or  inaccu- 
I*  ^  iastraction  when  no  possible  prejudice  could  have 
*  ibjBd  from  it.    Code,  sec.  4538. 

IIL    The  court  gave  the  following  instruction  :  "If 
AffoUd  find  that  the  defendant  did  actually  keep 
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intoxicating  liquors  with  intent  to  sell,  or 
'  paniaiTuite-    did  actually  sell  intoxicating  liquors  in  the 
°**"        ^'  year  1885,  the  fact  that  he  believed  that  he 
had  the  right  to  sell,  or  that  he  acted  with  an  honest 
purpose,  cannot  avail  to  defeat  a  verdict  at  your  hands. 
The  question  with  you  is,  did  he  actually  sell  or  keep 
with  intent  to  sell,  or  both  t    The  question  of  an  honest 
purpose  may  avail  him  at  the  hands  of  the  court  in 
^xing  a  punishment  if  he  is  convicted,  but  it  is  not 
a  question  for  you.''    The  objection  urged  against  this 
instruction  is,  that  it  also  directs  the  jury  to  convict  upon 
evidence  alone  of  unlawful  sales  of  intoxicating  liquors, 
of  the  keeping  of  such  liquors  with  unlawful  intent. 
But  the  purpose  of  the  instruction  is  very  apparent. 
Defendant  was  a  registered  pharmacist  during  the  time 
covered  by   the  indictment.    At    that  time  it  was  a 
question  which  had  not  finally  been  determined  in  the 
courts  whether  under  the  law  the  registered  pharmacist 
might  sell  intoxicating  liquors  for  medicinal  purposes 
without  having  obtained  a  permit  from  the  board  of 
supervisors.    The  question  was  decided  by  this  court  in 
December,  1885  ( Staie  v.  Bissell^  67  Iowa,  616 ),  and  we 
held  that  sales  under  such  circumstances  were  unlawful. 
It  was  urged  that,  as  defendant  may  have  acted  in  the 
honest  belief  that  he  was  authorized  by  law  to  make  the 
sales,  he  ought  not  to  be  convicted,  and  the  instruction 
was  given  with  a  view  of  enlightening  the  jury  on  that 
question.     They  were  directed  that  while  the  court 
might  consider  those  facts,  if  they  were  proven,    in 
determining   what  penalty  should  be   imposed,   they 
could  not  consider  them  in  determining  the  question  of 
defendant's  guilt.     That  is   the  full  purport  of    the 
instruction,  and  the  jury  must  have  so  understood  it. 

ly.    The  judgment  imposed  a  fine  of  four  hundred 
dollars.    It  was  urged  that  the  punishment  is  excessive 

and  we  are  asked  to  reduce  it.    If  it  clearly 
'  macut:  ezoes-  appeared  that  the  liquors  sold  by  defendant 

were  sold  for  the  actual  *' necessities  of 
medicines,"  and  that  he  was  simply  mistaken  as  to  the 
law,  and  acted  under  that  mistake,  we  might  be  dia- 
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posed  to  modify  the  judgment  in  respect  to  the  amount 
of  the  fine.  But  that  is  not  shown.  The  court  below 
was  warranted  in  finding  that,  while  the  forms  prescribed 
by  the  commissioners  of  pharmacy  were  complied  with, 
the  liquors  in  many  case^  of  sales  were  intended  to  be 
nsed  as  a  beverage,  and  that  that  fact  was  known  to 
defendant.  The  man  who,  while  openly  pretending  to 
conform  to  the  law,  secretly  disregards  its  spirit  and  pur- 
poses, is  no  less  guilty  of  a  crime  than  is  the  one  who 
purposely  disregards  its  commands.  The  case  is  not 
one  demanding  any  interference  by  this  court  with  the 
punishment  imposed  by  the  judgment  of  the  trial  court. 

Affirmed. 
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1.  Liquor  Kuisanoe:  lyDiOTMSNT:  avebhent  of  ooumty.  The 
indictment  in  this  case  chaxges  the  keeping  of  a  certain  building 
as  a  nuisance,  *'on  the  first  day  of  May,  1886,  and  on  divers  other 
days  or  times  between  said  first  day  of  May,  1886,  and  the  finding 
of  this  indictment."  It  then  states  that  '*said  building  *  *  « 
tf  situated  on  ( certain  described  land  )  in  Franklin  county,  Iowa/* 
Held  that  it  sufficiently  charges  that  •  the  building  in  which  the 
offense  was  committed  toas  in  Franklin  county. 


2.     :  INSTRUC?nON  :  SALB  OF  BEBB  PBIOB  TO  JULY  4,  1884.      Prior 

to  July  4, 1884,  the  sale  of  beer  was  not  unlawful,  and  instructions 
which  authorized  the  finding  of  defendant  guilty  of  a  nuisance  in 
keeping  a  place  for  the  sale  of  beer  prior  to  that  time  were  errone- 
ous. 

Appeal  from  Franklin  District  Court. — Hon.  D.  D. 

Miracle,  Judge. 

Filed,  September  10,  1888. 

Defendant  was  convicted  of  the  crime  of  nuisance 
6y  the  verdict  of  a  jury,  and  the  court  pronounced 
judgment  against  him  imposing  a  fine,  and  he  appeals. 

J.  H.  Scales,  for  appellant. 

A.  J.  Baker,  Attorney  General,  for  the  State. 
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Bebd,  J. — I.    The  following  is  a  copy  of  the  indict- 
ment;    "The  grand  jury     *     *     ♦     accuse    Charles 

Jacobs  of  the  crime  of  nuisance,  committed 
'  sanoe :  tndiof  as  foUows :    The  Said  Charles  Jacobs,   on 

ment  :  aver'  ' 

ment  of  ooun-  the  first  day  of  May,  1886,  and  on  divers 
other  days  or  times  between  said  first  day  of 
May,  1886,  and  the  finding  of  this  indictment,  did 
wrongfully  and  unlawfully  erect,  continue  and  use  a 
certain  building  and  place,  in  which  said  building  and 
place  the  said  Charles  Jacobs  did  keep  intoxicating 
liquors  with  the  intent  then  and  there  to  sell  the  same 
in  said  building  and  place  in  violation  of  law,  and  did 
then  and  there  sell  the  same  in  violation  of  law  and  con- 
trary to  the  statutes  in  such  cases  provided.  That  the 
said  building  and  place  is  commonly  known  as  a  brew- 
ery, and  is  situated  on  the  northeast  quarter  of  the 
southeast  quarter  of  the  southwest  quarter  of  section  35, 
township  90  n.,  range  19  w.,  5  p.  m.,  in  Franklin 
county,  Iowa."  On  the  trial  defendant  objected  to  the 
introduction  of  any  evidence  in  support  of  the  indict- 
ment, on  the  ground  that  it  was  not  charged  therein  that 
the  offense  was  committed  in  Franklin  county;  and 
after  the  verdict  was  returned  he  moved  in  arrest  of 
judgment  on  the  same  ground.  The  objection  is  not 
well  founded.  The  indictment  must  aver  that  the  offense 
was  committed  or  is  triable  in  the  county  in  which  it 
was  found.  But  it  is  sufficient  if  it  can  be  understood 
therefrom  that  the  offense  was  committed  within  the 
jurisdiction.  Code,  sec.  4306,  subd.  3.  Technical 
exactness  of  language  is  not  required.  The  last  clause 
of  the  indictment  alleges  with  sufficient  certainty  that 
the  building  and  place  which  defendant  is  charged  in 
the  preceding  part  of  the  indictment  with  having  kept 
and  maintained,  was  situated  in  Franklin  county. 
True,  the  averment  is  that  said  building  is  situated, 
etc.,  and,  technically,  this  fixes  its  location  at  the  time 
the  indictment  was  found,  while  the  offense  was  com- 
mitted before  that.  But  the  indictment  covers  not  only 
the  day  designated  therein,  but  all  other  days  between. 


r 


MAY  TERM,  1888.  249 

The  State  v.  Jacobs. 

that  and  the  day  on  which  it  was  found.  The  averments, 
in  effect,  are  that  defendant  did,  on  the  twenty-sixth 
day  of  May,  1886,  use,  and  continuously  from  that  day 
to  this  has  used,  a  building  and  place  which  is  situated 
in  Franklin  county,  for  the  unlawful  purpose  charged. 
T'ery  clearly,  we  think,  the  averment  as  to  the  location 
of  the  building  should  be  understood  as  referring  to  its 
location  at  the  time  of  the  unlawful  use. 

11.    The  district  court  instructed  the  jury  that  the 
defendant  might  be  convicted  if  the  evidence  showed 
.  ^       that  he  maintained  and  used  the  building 
Swr'  riS?  S    described  for  the  unlawful  purpose  charged 
Jai74,i884.     at  ojiy  time  within  three  years  before  the 
finding  of  the  indictment,  which  was  March  24,   1887 ; 
also  that  beer  is  an  intoxicating  liquor,  the  sale  or  keep- 
ing for   sale  of  which   is  prohibited  by  the  statute. 
Appellant  set  out  in  his  abstract  what  he  claims  was  the 
evidence  introduced  on  the  trial.     But  it  was  shown  by 
an  amended  abstract  filed  by  the  attorney  general,   the 
correctness  of  which  was  n  ot  denied,  that  the  evidence 
was  not  preserved  either  by  a  bill  of  exceptions  or  in 
the  manner  prescribed  by  section  4436  of  the  Co^e,  and 
we  cannot  therefore  consider  what  was  set  out  by  appel- 
lant as  the  evidence.    But  the  presumption  is  that  the 
instructions  were  based  upon  the  evidence.    Under  them, 
then,  defendant  might  be  convicted  upon  proof  that  he 
kept  a  place  in  which  he  sold  beer,  or  kept  it  for  sale,  at 
any  time  between  March  24,  1884,  and  March  24,  1887. 
Bat  the  statute  which  prohibits  the  sale  of  beer,   and 
the  keeping  of  that  liquor  for  sale,  did  not  take  eflPect 
nntil  July  4,  1884.     Laws  1884,  ch.  148  ;  Code,  sec.  34  ; 
Const,  sec.  26,  art.  3.    Before  the  taking  effect  of  that 
act  the  sale  of  beer  or  the  keeping  of  it  for  sale  was  law- 
ful.   Code  1873,  sec.  1555.    The  instructions  are  there- 
fore erroneous,  in  that  they  would  permit  the  convic- 
tion of  defendant  on  proof  that  he  did  an  act  which  was 
not  prohibited  by  law  when  done,  and  the  presumption 
in  the  absence  of  the  evidence  is  that  they  were  preju- 
dicial. 

Reversed. 
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106  m\  Griffin  v.  Turneb  et  al. 

1.-  Tax  Title:  statute  of  limitations:  when  tax  title  not 
BARRED.  A  tax  title  is  presumed  to  be  valid,  and  under  it  the 
holder  has  constructive  possession  of  unoccupied  land,  so  that  an 
entry  upon  it  by  the  holder  of  the  patent  title  is  presumed  to  be  a 
trespass,  and  until  such  entry  is  made  the  holder  of  the  tax  title 
has  no  occasion  to  do  anything  to  establish  his  title  as  against  the 
claimant  under  the  patent  title.  Accordingly,  where  defendants 
had  a  tax  title,  and  plaintiff,  the  holder  of  the  patent  title,  made 
no  claim  to  the  land  of  which  defendants  were  bound  to  take 
notice,  until  two  days  prior  to  the  expiration  of  five  years  from  the 
recording  of  their  tax  deed,  when  he  took  possession  and  made 
improvements,  held  that  such  taking  possession  within  the  five 
years  did  not  estop  them  from  claiming  under  their  tax  title  after 
the  expiration  of  the  five  years.  (Compare  Francis  v.  Qriffln,  7Z 
Iowa,.  28,  and  other  cases  cited  in  opini(m). 

2.     :  BTTTma  IN  ONE'S  OWN  LAND.  PlaintifF,  in  an  action  to  quiet 

his  patent  title  as  against  defendants'  tax  title,  insisted  that 
defendants'  tax  title  was  invalid,  because  in  acquiring  it,  they  but 
paid  the  taxes  on  their  own  land.  But  held  (1)  that  it  was  not  shown 
to  have  been  their  land,  and  (2)  that,  if  it  were  conceded  to  have 
been  theirs,  then  plaintiff  must  fail,  because  his  title  was  taken 
subject  to  actual  notice  of  whatever  right  they  had  in  the  land. 

Appeal  from  Clay  District  Court. — Hon.  Georgb  H. 

Carr,  Judge. 

Piled,  September  10,  1888. 

Action  in  equity  to  quiet  the  title  to  real  estate. 
After  a  trial  by  the  court  the  petition  of  plaintiff  was 
dismissed,  and  he  appeals. 

Hughes  &  Chamberlain^  for  appellant. 

FarJcer  <£  Sichardson^  for  appellees. 
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Robinson,  J. — Plaintiff  claiins  to  be  the  owner  in 
fee-simple  of  the  south  half  of  the  southeast  quarter  of 
section  6,  township  94,  range  36,  in  Clay  county.    This 
Jand  was  entered  on  the  twenty-fifth  day  of  May,  1857, 
by  Jane  Bruce.     On  the  first  day  of  December,  1859,  a 
patent  therefor  was  issued  to  her  assignee,  Edward  A. 
Puller,  but  never  recorded.    On  the  twenty-third  day 
of  July,  1884,  Ed.  Fuller  and  wife  executed  a  deed  to 
plaintiff  for  the  consideration  of  twenty-five  dollars, 
^'conveying  their  interest  in  and  to  "  the  land  in  ques- 
tion.   This  was  never  recorded.     The  defendant  Mary 
T.  Turner  claims  to  own  the  land  by  virtue  of  a  treas- 
urer's deed,  executed  to  her  pursuant  to  a  sale  made  on 
the  fifth  day  of  November,   1877,  for  the  delinquent 
taxes  of  1876.    This  deed  was  recorded  on  the  seventh 
day  of  April,- 1881.     The  defendant  Thomas  F.  Turner 
is  the  husband  of  his  co-defendant.    He  alleges  that  he 
purchased  the  land  in  1866,  in  good  faith,  and  has  ever 
since  paid  all  taxes  thereon,  believing  that  he  was  the 
owner ;  that  after  his  purchase  he  discovered  a  defect 
iu  his  chain  of  title  as  recorded,  and  that  to  perfect  his 
title  of  record,  and  cure  defects  therein,  he  permitted 
the  land  to  go  to  tax  sale,  and  bid  it  in,  and  afterwards 
paid  all  taxes  thereon. 

I.     The  evidence  shows  that  on  the  fifth  day  of 

April,  1886,  the  plaintiff  caused  to  be  hauled  onto  this 

1.  Tax  tiue  :      land  two  loads  of  lumber.     On  the  next  day 

iSiSo^?wb?n  carpenters  erected  thereon  a  building  about 

todtio  not     t^^jy^  Yyj  sixteen  feet  in  size,  and  eight  feet 

high.  It  was  built  on  blocks,  and  leveled  up,  but  had 
neither  door  nor  window.  The  roof  was  made  of  common 
lumber,  and  the  sides  were  of  the  same  material.  There 
was  no  floor.  One  witness  states  that  the  building  was 
adapted  for  use  as  a  dwelling  or  stable.  After  this  build- 
ing was  erected,  and  during  the  same  month,  plaintiff 
caused  three  acres  of  land  to  be  broken..  Prior  to  April 
5,  1886,  the  land  was  unbroken  prairie,  without  improve- 
ments of  any  kind,  and  had  never  been  in  the  actual 
possession  of  any  one.  Plaintiff  insists  that  defendants 
are  barred  from  now  asserting  title  under  the  tax  deed 
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by  reason  of  the  provisions  of  section  902  of  the  Code. 
The  defendants  have  resided  in  Illinois  dince  1866.  In 
1868  the  husband  visited  Clay  county,  Iowa,  and 
inspected  the  land.  He  redeemed  it  from  a  sale  for  the 
delinquent  taxes  of  1864-65,  and  paid  all  subsequent 
taxes  to  and  including  those  for  1885,  although  those 
for  1876  were  paid  through  the  medium  of  a  tax  sale. 
Turner  discovered  the  defect  in  his  title,  and  in  1870 
corresponded  with  Puller  in  regard  to  it.  In  this  cor- 
respondence Fuller  stated  that  he  believed  he  had  pur- 
chased a  parcel  of  land  in  Iowa,  from  Mrs.  Bruce,  biit,  if 
so,  he  had  sold  it.  In  April,  1877,  Turner  asked  Puller 
by  letter  for  a  quit-claim  deed,  but  was  refused  on  the 
ground,  that  if  he  had  deeded  the  land  once,  he  could  not 
safely  do  so  again.  Fuller's  recollection  of  the  land  was 
indistinct.  He  recalled  a  trade  with  Mrs.  Bruce  involving 
land,  but  he  seemed  to  recollect  nothing  more.  He  was 
impressed  with  the  belief  that  his  interest  in  the  land 
had  been  conveyed,  and  made  no  claim  to  it ;  on  the 
contrary,  disclaimed  any  interest  in  it.  Some  objection 
is  made  to  this  correspondence,  but  we  think  it  is  compe- 
tent to  show  what  claim  plaintiff's  grantor  was  then 
making  to  Turner.  The  correspondence  clearly  shows 
that  Fuller  made  no  claim  to  the  land.  Turner  could 
not,  therefore,  have  maintained  any  action  against  him. 
Plain  tiflf  obtained  a  quit-claim  deed  from  Puller  in  J.uly, 
1884,  but,  so  far  as  is  shown,  asserted  no  title  under 
it,  and  did  not  take  possession  of  the  land  until  two  days 
before  the  period  of  five  years  from  the  date  of  the 
recording  of  the  tax  deed  expired.  The  evidence  cer- 
tainly justifies  us  in  concluding  that  neither  Fuller  nor 
plaintiff  made  any  claim  to  the  land  between  the  year 
1866  and  the  fifth  day  of  April,  1886,  of  which  defend- 
ants  were  required  to  take  notice.  It  is  of  course  prob- 
able, and  no  doubt  true,  that  plaintiff  intended  to  assert 
a  claim  of  ownei:ship  from  the  time  he  obtained  his  deed, 
and  it  may  be  that  he  believed  himself  to  be  the  owner. 
But  he  withheld  his  deed  from  the  record,  and,  after  he 
had  obtained  it,  permitted  the  defendants  to  pay  the 
taxes  of  1884  and  1885.   Whether  his  motive  in  pursuing 
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this  course  was  proper  or  not  is  immaterial  to  the  issues 
is  this  case.      Some  years  before  the  tax  deed  was 
recorded,  he  had  corresponded  with  Turner  in  regard  to 
this  land,  and  by  that  means  had  knowledge  of  such 
facts  as  charged  him  with  notice  of  defendants'  rights. 
Appellant  insists  that  by  reason  of  his  having  taken 
actual  i)ossession  within  five  years  from  the  recording 
of  the  deed,  the  defendants  are  estopped  from  claiming 
under  their  tax  deed ;  citing  Barrett  t.  Love^  48  Iowa,  * 
103 ;  ExecuUyrs  of  Oriffith  v.   Carter,   64  Iowa,   194 ; 
Barrett  t>.  Holraes,  102  U.  S.  651.     This  court  held  in 
Moingana  Coal  Go.  v.  Blair^  61  Iowa,  448,  that  the 
holder  of  the  tax  title  had  constructive  possession  of  the 
land,  if  it  was  unoccupied,  by  virtue  of  his  tax  deed. 
See,  also,  Lewis  v.  Soule,  62  Iowa,  13  ;  Bullish.  Marsh, 
56  Iowa,  747.    Under  the  rule  of  these  cases  defendants 
were  in  constructive  possession  of  the  land  until  but 
two  days  were  lacking  to  complete  the.  bar  of  the  statute 
in  their  favor ;  and  so  far  as  they  knew  or  could  know, 
no  one  was  questioning  their   title.    In   the  case  of 
Francis  t?.  Chrifln,  72  Iowa,  24,  it  was  said  of  the  pur- 
chaser under  the  tax  deed  that  ^^  until  the  former  owner 
does  something  indicating  an  intention  to  dispute  his 
title  and  ownership  of  the  property,  he  has  no  cause  of 
action  against  him.     It  would  be  an  anomaly  in  the  law 
to  require  a  party  to  go  into  the  courts  for  the  vindica- 
tion of  a  right  which  the  statute  declares  in  advance  is 
a  perfect  right,  and  which  is  in  no  manner  disputed." 
If  the  tax  deed  was  valid  when  recorded — as  we  must 
presume  it  was,  in  the  absence  of  a  showing  to  the  con- 
trary— ^the  action  of  plaintiff  in  taking  possession  of  the 
land  was  a  trespass.     And  yet,  if  the  claim  made  in  his 
behalf  is  sustained,  he  will  have  deprived  defendants  of 
their  property  by  means  of  an  illegal  act,  and  without 
due  process  of  law.    When  plaintiff  took  possession  the 
defendants,  as  he  knew,  resided  in  Illinois.    It  was 
therefore  almost  certain  that  they  would  acquire  no 
knowledge  of  plaintiff 's  act  until  after  the  lapse  of  more 
than  two  days'  time.    We  do  not  think  it  is  the  intent 
of  the  statute  to  bar  an  action  by  the  tax-title  owner 
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under  such  circumstances.  The  defendants'  rigtit  of 
action  did  not  accrue  until  the  evening  of  April  6,  1886, 
at  which  time  the  teams  of  plaintiff  were  first  driven 
upon  the  land  ( Barrett  v.  Love^  48  Iowa,  112 ) ;  for 
Fuller  had  denied  any  interest  in  the  land,  and  plain- 
tiff claiming  under  a  quit-claim  deed  took  whatever 
interest  he  received  subject  to  this  denial  of  interest. 
Fuller,  having  once  denied  interest  with  knowledge  of 
'  Turner's  claim  of  title  and  purpose  in  making  the 
inquiry,  would  be  presumed  not  to  have  or  make  any  claim 
adverse  to  Turner  until  notice  to  the  contrary  was  given. 
Instead  of  giving  such  notice,  Fuller  and  his  grantee  pur- 
sued such  a  course  as  would  tend  to  strengthen  the  pre- 
sumption that  no  adverse  claim  was  made.  Plaintiff 
admits  that  the  building  was  erected,  in  part  at  least, 
to  tak^  possession  of  the  land  within  the  statutory  five 
years ;  and  we  find  nothing  to  justify  the  conclusions 
that  his  delay  in  taking  possession  until  almost  the  last 
day  of  that  period  was  the  result  of  accident.  It  is  the 
policy  of  the  law  to  give  to  every  one  an  opportunity  to 
assert  and  protect  his  rights.  The  acts  of  Fuller  and 
his  grantee  were  well  calculated  to  prevent  this.  We 
are  of  the  opinion  that  under  the  facts  in  this  case 
defendants  are  not  estopped  from  asserting  their  tax 
litle  as  a  defense.  This  is  in  accord  with  the  spirit  and 
intent  of  the  law.     See  Francis  v.  OriffiUj  supra. 

II.    We  have  treated  the  title  conveyed  by  the  tax 
deed  as  held  by  defendants  in  common.    The  evidence 

shows  that  the  husband  bought  the  land  at 
'  In  one's  own    tax  Sale  f or  the  purpose  of  protecting  the 

title  which  he  supposed  that  he  held.  He 
assigned  the  certificate  of  sale  to  his  wife  a  short  time 
before  the  deed  was  issued.  Their  money  was  in  a 
common  fund,  and  the  various  sums  used  at  tax  sale 
and  in  paying  taxes  were  taken  from  this  fund.  It  is 
claimed  by  appellant  that  defendants  can  claim  nothing 
by  virtue  of  the  tax  deed,  for  the  reason  that  they 
claimed  to  own  the  land,  and  therefore  could  not  acquire 
a  valid  tax  title,  but  that  the  money  paid  at  tax  sale  was 
in  effect  only  a  payment  of  taxes.     If  it  be  conceded 
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that  defendante  owned  the  land  when  it  was  sold  for 
taxes,  then  plaintiff  must  fail,  because  he  obtained 
whatever  interest  he  has,  charged  with  notice  of  defend- 
ants' title.  But  it  is  not  shown  that  defendants  were 
the  owners  of  the  land  prior  to  the  execution  of  the  tax 
deed ;  therefore  they  were  not  at  that  time  under  any 
obligation  to  pay  the  taxes,  nor  to  protect  the  title. 
Hence,  so  far  as  shown,  there  was  nothing  to  prevent 
their  obtaining  a  valid  tax  title.  The  decision  of  the 
district  court  is  Affirmed 


Snyder  v.  Snyder  et  al. 

t     Will :  CONSTRUCTION  :  RIGHT  TO  TAKE  LAND  AT  APPRAISEMENT.      A 

testator  devised  all  his  property  to  his  seven  children,  share  and 
share  alike,  and  requested  that  they  should  partition  the  real  estate 
fairly  and  amicably,  and,  if  possible,  that  they  should  allow  hig 
son  (the  plaintiff)  to  have  a  certain  forty  acres ;  but  in  case  they  could 
not  agree  to  such  .partition,  he  directed  that  the  plaintiff  should 
"  have  the  first  and  prior  right  to  purchase  the  said  forty  acres 
and  improvements  at  the  price  at  which  it  may  be  appraised,  or  at 
such  price  as  can  be  agreed  upon  between  him  and  the  others." 
The  parties  could  not  agree  upon  a  partition,  and  plaintiff  brought 
this  action  to  partition  the  land  under  the  provisions  of  the  wilL  The 
court  appointed  commissioners  to  appraise  the  land.  Beld  that  the 
will  gave  to  plaintiff  the  absolute  right  to  purchase  the  forty  acres 
at  its  appraised  value,  and  that  the  other  heirs  had  no  right  to  bid 
against  him  therefor. 

2.  Partition :  lands  of  estate  :  action  before  debts  paid.  While 
a  partition  of  the  lands  of  a  decedent  ought  not  to  be  ordered  until 
it  is  determined  that  the  personal  estate  is  sufficient  to  pay  the 
debts  (,  Thomas  v.  Thomas^  78  Iowa,  657),  yet  an  action  may  be 
began  before  that  time,  and  if  it  does  not  appear  at  the  time  parti- 
tion is  made  that  it  will  be  necessary  to  resort  to  the  real  estate  to 
pay  the  debts,  the  decree  ought  not  to  be  disturbed. 

Appeal   from    Des    Moines    District    Court. — Hon. 

Charles  H.  Phelps,  Judge. 

Filed,  September  10,  1888. 

Action  in  equity  to  partition  certain  real  estate. 
Ffom  a  decree  directing  partition  to  be  made  defendants 
appeal.     The  facts  are  stated  in  the  opinion. 
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T.  B.  Snyder^  for  appellant. 
T.  /.  Trulock^  for  appellee. 

RoTHROOK,  J. — Andrew  J.  Snyder  died  on  the  third 
day  of  August,  1885.     At  the  time  of  his  death  he  was 

seized  in  fee  of  two  hundred  and  eighty  acres 

*  stra^tlonf"      of  land.     The  will  of  the  deceased  was  pro- 

land^at**  ®    bated  on  the   twenty -ninth  day  of  Septem- 

appra  emen .  ^^^^  1885.     He  devised  to  his  seven  children 

all  of  his  estate,  real,  personal  and  mixed  "to  have  and  to 
take  equally,  share  and  share  alike. '*  Said  will  contains 
the  following  provision  with  reference  to  the  partition  or 
division  of  the  land :  "  It  is  my  request  and  wish  that 
as  soon  as  practicable  after  my  death  my  said  children 
mutually  and  amicably  agree  upon  and  effect  a  just  and 
fair  partition  of  my  said  real  estate  and  that,  if  possible  ta 
so  arrange  and  divide  it,  they  allow  and  grant  to  my  son 
W.  J.  Snyder  the  forty  acres,  with  the  improvement* 
thereon,  now  in  possession  of  and  occupied  by  him,  upon 
such  reasonable  and  just  terms  as  may  be  agreed  upon. 
If  said  children  cannot  agree  to  such  partition,  or  find 
the  same  impracticable,  and  the  premises  are  required 
to  be  sold,  I  direct  and  require  that  my  said  son  W.  J. 
^  shall  have  the  first  and  prior  right  to  purchase  the  said 
forty  acres  and  improvements  at  the  price  at  which  it 
may  be  appraised,  or  at  such  price  as  can  be  agreed  upoa 
between  him  and  the  others."  This  action  was  com- 
menced by  said  W.  J.  Snyder  on  the  twenty-second  day 
of  April,  1886,  to  which  the  six  other  devisees  under  the 
will  are  made  defendants.  All  of  the  parties  are  of  full 
age.  It  appears  from  the  averments  of  the  petition  and 
answer,  and  from  a  counter-claim  filed  by  the  defendant, 
that  there  is  a  serious  difference  of  opinion  betwefen  the 
plaintiff  and  defendants  as  to  the  rights  of  the  plaintiff 
under  the  will.  In  other  words,  it  is  apparent  from  the 
record  before  us  that  no  such  amicable  division  of  the 
real  estate  could  be  made  as  was  contemplated  by  the 
will,  and  that  it  was  necessary  that  partition  should  be 
made  by  a  proceeding  in  court  for  that  purpose.    After 
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the  conrt  had  passed  upon  certain  questions  raised  hy 
the  pleadings,  not  necessary  to  be  further  alluded  to  in 
this  opinion^  it  found  as  a  fact  that  prior  to  the  death  of 
the  testator  the  plaintiff  herein  was  in  possession  of  a 
certain  forty  acres  of  the  land,  and  that  by  the  terms  of 
the  will  the  plaintiff  had  the  right  to  take  said  land  at 
its  appraised  value.     Commissioners  were  appointed  to 
new  and  appraise  all  said  real  estate  in  parts,  and  report 
their  proceedings  to  the  court.     An  appraisement  was 
made  by  which  the  value  of  the  forty  acres  referred  to  in 
the  will  was  fixed  at  one  thousand  dollars,  and  the 
aggregate  value  of  the  other  lands  was  found  to  be 
fifty-four  hundred  dollars.    The    defendants  excepted 
to  the  rei)ort  of  the  commissioners,  and  moved  to  set  it 
aside,  and  in  support  of  the  motion  filed  a  number  of 
affidavits,  in  which  it  was  stated  that  the  forty  acres 
claimed  by  the  plaintiff  under  the  will  was  appraised  at 
less,  and  the  other  lands  at  more,   than  their  value,  and 
that,  by  reason  thereof  plaintiff  was  given  an  undue 
advantage.    The  motion  to  set  aside  the  report  was  sus- 
tained, and  new  commissioners  were  appointed  and  a 
new  appraisement  made,  by  which  the  forty  acres  named 
in  the  will  was  appraised  at  one  thousand  and  twenty 
dollars,    and   the    other    lands    at   fifty-five  hundred 
and  sixty  dollars.     A  motion    made    by    defendants 
to  set  aside  this  last  report  was  overruled.     This  ruling 
of  the  court  was  correct.     The  motion  was  founded  upon 
the  affidavits  submitted  on  the  first  motion,  with  nothing 
in  addition  thereto  excepting  an  affidavit  charging  the 
plaintiff  with   improperly    influencing  the  appraisers. 
But  these  charges  appear  to  be  founded  upon  mere  hear- 
say.   Upon  the  overruling  of  this  second  motion  the 
court  made  an  order  setting  apart  to  the  plaintiff  the 
forty  acres  referred  to  in  the  will,   and  confirming  and 
quieting  the  title  thereto  in  him,  and  confirming  and 
laieting  the  title  to  the  remainder  of  the  land  in  the 
defendants ;  and,   for  the   purpose    of  equalizing  the 
ihares  in  accordance  with  the  appraisement,  the  plain- 
iff  was  ordered  to  pay  to  the  clerk  of  the  court  the  sum 
Vol.  75—17 
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of  eighty  dollars,  to  be  distributed  among  the  defend- 
ants. 

The  defendants  contend  that,  under  the  provisions 
of  the  will,  the  plaintiflf  has  not  the  right  to  take  the 
forty  acres  mentioned  in  the  will  at  its  appraised  value, 
but  that  the  will  gives  the  plaintiflf  the  first  and  prior 
right  to  purchase  the  tract  at  its  appraised  value,  pro- 
vided the  other  parties  are  not  willing  to  pay  more  than 
that  price  for  it.  And  the  defendants,  by  their  answer, 
offered  to  take  the  same  at  forty  dollars  per  acre. 
Plaintiflf  claims  that  he  oflfered,  orally,  to  accept  the 
forty  dollars  an  acre  in  the  court  below,  but  that 
defendants  refused  to  stand  by  their  oflfer.  This  is 
denied  by  the  defendants,  and,  it  not  being  of  record, 
we  cannot  notice  it.  But  the  averment  of  the  answ  • 
stands,  and  plaintiflf  filed  an  oflfer  in  this  court  to 
accept  forty  dollars  an  acre,  which  is  not  accepted  by 
defendants.  About  all  that  can  be  said  of  this  feature  of 
the  case  is  that- it  tends  to  show  that  the  claim  of 
defendants  that  the  land  is  worth  forty  dollars  an  acre 
is  not  well  founded. 

We  think  the  district  court  correctly  construed  the 
will.  The  clause  in  question  plainly  contemplates  that 
in  case  there  cannot  be  an  amicable  adjustment  of  the 
rights  of  the  parties,  resort  must  be  had  to  a  legal  pro- 
ceeding in  which  the  land  may  be  required  to  be 
appraised,  and  the  provision  is  absolute  that  the  parties 
shall  have  the  right  to  purchase  the  forty  acres  in  ques- 
tion "at  the  price  at  which  it  may  be  appraised.'' 
There  can  be  no  mistake  as  to  the  meaning  of  this  clause 
in  the  will.  No  one  has  the  right  to  bid  against  the 
plaintiflf  for  the  land.  His  right  to  take  it  at  the 
appraisement  is  absolute  and  unqualified. 

It  is  insisted  by  appellants  that  the  action  was  pre- 
maturely brought.     It  is  true  that  it  was  brought  withia 

the  one  year  allowed  by  law  for  proving 
"'  lands  of  ea-    claims   agaiust   the  estate.     It  is  averred 

t&tG  *  action  ^"^ 

before  debts    in     the      petition      that      the     personal 

property  of  said  estate  is  in  value  largely  in 

excess  of  all  demands  against  the  estate.     There  is  a 
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general  denial  of  this  averment  in  the  answer  filed  by 
defendants ;  and  there  is  not  one  word  in  the  record 
farther  npon  that  subject.     It  does  not  appear  that 
either  party  introduced  any  evidence  as  to  the  debts  or 
demands  against  the  estate.     So  far  as  the  pleadings  go, 
it  does  not  api)ear  that  there  were  any  debts,  excepting 
by  the  merest  inference.    Now  it  is  true  a  partition  of 
Jands  should  not  be  ordered  until  it  is  determined  that 
the  personal   estate   is   sufficient   to  pay  the   debts. 
Thomas  v.  Thomas^  73  Iowa,  657.    But  it  is  not  a  ques- 
tion of  jurisdiction.    An  action  may  be  commenced,  and 
if  it  does  not  appear  at  the  time  partition  is  made  that  it 
will  not  be  necessary  to  resort  to  the  real  estate  to  pay 
the  debts,  the  decree  partitioning  the  lands  ought  not 
to  be  disturbed.    The  decree  was  entered  in  the  court 
below  on  the  thirteenth  day  of  September,  1887.     The 
will  was  probated  on  the  twenty-ninth  day  of  December, 
1885,  nearly  two  years  prior  to  the  decree.    In  view  of 
the  fact  that  the  attention  of  the  court  below  was  not 
called  to  the  question  now  under  consideration,  it  is  fair 
to  assume  that  it  was  raised  by  the  parties,  and  that  the 
estate  was  then  practically  settled,  and  our  conclusion  is 
that  there   was   no  sufficient  reason  why  the  decree 
should  not  have  been  entered  up  at  the  time  it  was 
entered.  Affirmed. 


Cooke  v.  Montgomery  et  oL. 
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case  ^  see  opinion  ;  tv^wk  noii  vq  euppoir  uie  cuum  oi  piamon  mac  "^g  269 
her  husband,  at  the  time  he  made  the  chattel  mortgages  in  question,  138  SfiO; 
iiad  TosA  sufficient  mental  capacity  to  transact  such  business. 

1  Chattel  Mortgage :  death  of  mortoagob  :  method  of  collect- 
GiO  SXCUBED  DEBT.  After  the  death  of  a  mortgagor  of  chattels,  the 
mortgagee  may,  upon  breach  of  the  conditions  of  the  mortgage, 
proceed  to  foreclose  by  notice  and  sale  under  the  statute,  just  as  he 
might  haTe  done  had  the  mortgagor  survived,  and  he  is  not 
required  to  file  his  claim  and  submit  to  the  slow  process  of  adm in- 
to adjust  priorities  and  determine  his  rightSt 
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3.      :  OF  STOCK  OF  DRUOS  :  FORECHLOSURE  SALE   BY    ONE   NOT  A 

PHARMACIST.  It  would  Beexu  that  the  law  providing  that  only  reg- 
istered pharmacists  shall  sell  drugs  has  no  reference  to  stocks  of 
drugs  sold  under  foreclosure  or  judicial  sales. 

Appeal  from    Warren  District  Court. — Hon.   O.   B. 

Ayres,  Judge. 

Filed,  September  10,  1888. 

This  is  an  action  in  equity,  by  which  plaintiflE 
seeks  to  set  aside  and  annul  certain  mortgages  upon  a 
stock  of  drugs  made  by  her  deceased  husband  to  certain, 
of  his  creditors,  upon  the  ground  that  at  the  time  he 
executed  the  mortgages  he  was  mentally  incapable  of 
entering  into  any  contract  or  transacting  any  business. 
There  were  two  cases  involving  the  same  questions. 
They  were  tried  in  the  district  court  upon  the  same  evi- 
dence, and  are  submitted  to  this  court  in  the  same 
manner.  The  court  below  entered  decrees  dismissing 
the  petitions,  and  plaintiff  appeals. 

J.  E.  Williamson  and  L.  Todhunter^  for  appellant, 
H.  McNeil  and  Powell  <fe  McGarry^  for  appellees. 

RoTHROCK,   J.— I.     It  appears  from  the  evidence 
that  A.   B.  Cocke,  the  intestate,  was  for  some  years 

engaged  in  the  drug  business.  He  owned  a 
^'  SwtafSSa-  small  stock  of  goods,  and  was  regarded  as  a 
Stnw.'  ®^"  good  business  man.  Some  time  before  his 
death  he  was  injured  by  falling  from  a 
wagon,  and  he  became  feeble  and  emaciated,  and  grad- 
ually failed  until  his  death.  It  does  not  appear  that  he 
had  any  affection  of  the  brain,  but  his  mental  faculties 
became  weak  as  his  physical  powers  failed.  He  was 
justly  indebted  to  the  defendants.  He  sent  for  one  of 
them,  and  proposed  to  secure  his  claim  by  a  mortgage 
upon  his  stock  of  goods,  and  the  mortgage  was  given. 
The  other  defendants  requested  him  to  secure  their 
claims  by  mortgage,  which  was  done.     There  is  quite  a 
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volame  of  testimony  of  witnesses  as  to  the  mental  capac- 
ityof  the  deceased  when  these  mortgages  were  made. 
An  examination  of  this  evidence  leaves  but  little  doubt 
that  the  deceased  was  capable  of  contracting  when  he 
executed  the  mortgages,  and  that  no  advantage  was 
taken  of  him.  Indeed,  there  can  be  no  other  rational 
conclusion  from  the  evidence.  It  is  true,  there  is  a  con- 
flict in  the  opinions  of  the  witnesses  upon  the  question  of 
mental  capacity.  But  the  conflict  is  mainly  in  the 
opinions.  When  the  facts  are  examined,  there  is  but 
little  ground  for  controversy  upon  the  question. 

II.  Some  time  after  the  mortgages  were  given  Cocke 
died,  and  the  plaintiff,  who  is  his  widow,  was  appointed 
,  ^  administratrix  of  his  estate.      The  defend- 

LCbattkl  1  -•       1      . 

d^Sf^'  ant  mortgagees  placed  their  mortgages  m 
ScthSySf  ■  *^®  hands  of  the  defendant  Montgomery, 
eSfddSft"*  sherifli  who  took  possession  of  the  goods, 
and  advertised  them  for  sale  to  satisfy  the 
mortgages.  PlaintiflE  commenced  these  suits,  and 
enjoined  the  sale,  and,  after  the  issues  were  made  up, 
by  agreement  of  the  parties,  one  Buffington,  a  pharma-^ 
cist,  was  selected  to  sell  the  stock  of  drugs,  and  deposit 
the  money  arising  from  the  sale  with  the  clerk  of  the 
court.  Buffington  afterwards  sold  the  stock,  and 
deposited  the  money  as  required,  and  on  final  hearing 
the  same  was  ordered  to  be  paid  to  the  mortgagees. 
It  appears  that  the  goods  greatly  depreciated  in  value, 
caused  by  the  delay.  But  if,  as  we  have  found,  the 
mortgages  were  valid  liens,  the  delay  was  caused  by  the 
plaintiff's  interfering  with  a  sale,  by  these  injunction 
suits.  But  the  plaintiff  claims  that  the  defendants  had 
ao  legal  right  to  assert  their  liens  by  seizing  the  goods 
under  their  mortgages  and  foreclosing  by  a  sale.  It  is 
claimed  by  appellant  that  the  claims  of  the  mortgagees 
should  have  been  filed  as  required  by  section  2408  of  the 
.  Code ;  and  that  the  law  does  not  authorize  the  foreclos- 
ure of  a  chattel  mortgage  by  notice  and  sale,  but  that 
the  claims  should  be  filed  and  take  such  priority  of  lien 
«s  the  court  may  determine  in  the  regular  course  of 
administration.     In  other  words,  the  claim  is  that  the 
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personal  estate  is  under  the  control  of  the  administrator  . 
for  the  purpose  of  selling  the  same,  and  paying  the  debts 
under  the  direction  of  the  court ;  and  mortgagees  of  the 
personal  estate  have  no  lawful  right  to  interfere  by 
seizing  the  property  under  their  mortgages.  The  ready 
answer  to  this  proposition  is  that  the  mortgagor's  con- 
tract did  not  terminate  with  his  death.  Under  section 
3307  of  the  Code,  and  subsequent  sections,  it  was  the 
right  of  the  mortgagees  to  foreclose  by  notice  and  sale. 
This  right  did  not  cease  with  the  death  of  the  mort- 
gagor. There  is  no  provision  of  the  statute  which 
requires  the  mortgagee  of  chattels  to  file  his  claim,  and 
await  the  slow  process  of  administration  to  adjust  prior- 
ities and  determine  his  rights.  If  his  foreclosure  is 
wrongful,  or  the  debt  has  been  paid,  or,  as  is  claimed 
in  the  case  at  bar,  the  mortgage  is  invalid,  the  adminis- 
trator has  ample  authority  for  protecting  the  estate  by 
injunction,  and  the  transfer  of  the  foreclosure  to  the 
district  court,  as  provided  in  section  3317  of  the  Code. 

III.     It  is  further  clainied  that,  as  th»  mortgaged 
goods    consisted  largely  of  drugs,  poisons  and  medi- 
cines, they  cannot  be  sold  at  public  indis- 
^■~droil^°°^  criminate  sale,   but  can  be  sold  only  by 
sSflby  o^n"?      registered  pharmacists.     It  is  provided  by 
not^a  pharma.  ggctiou   2,    chapter   83,    Acts    1886,     that 

''pharmacists,  whose  certificates  of  regis- 
tration are  in  full  force  and  effect,  shall  have  the  sole 
right  to  keep  and  sell,  under  such  regulations  as  have 
been  or  may  be  established  from  time  to  time  by  the 
commissioners  of  pharmacy,  all  medicines  and  poisons, 
including  intoxicating  liquors,  only  for  the 
actual  necessities  of  medicines."  It  does  not  appear 
that  there  were  any  intoxicating  liquors  in  the  stock  of 
goods.  But  appellant's  counsel  contend  that  the  med- 
icines and  drugs  could  not  be  sold  by  any  one  but  a 
registered  pharmacist,  and  that  the  sheriff  had  no  right 
to  proceed  with  the  sale  under  the  mortgage.  The  posi- 
tion taken  by  counsel,  if  entertained,  would  practically 
avoid  all  chattel  mortgages  of  drugs,  except  in  cases 
whe  re  the  sheriff  who  conducts  a  foreclosure  sale  is  a. 
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registered  pharuiacist.  It  would  seem  that  the  law 
providing  that  certain  qualified  persons  shall  sell  this 
class  of  property  has  no  reference  to  sales  of  stocks  of 
goods  under  foreclosure  or  judicial  sales.  But  we  need 
not  enter  upon  the  consideration  of  that  question  in 
this  case,  for  it  appears  that  the  parties  by  agreement 
put  the  goods  in  the  hands  of  a  registered  pharmacist, 
and  that  they  were  sold  by  him.  We  think  the  decree 
of  the  district  court  should  be  Affirmed. 


Moore    v.    The   Chicago,    Burlington    &    Quincy 

Railway    Company. 

1.  Water  and  Watercourses :  obstruction  by  railroad  :  sur- 
face WATER.  Water  which  in  the  time  of  a  freshet  leaves  the 
channel  of  a  stream  and  spreads  over  the  bottom-land,  and  is 
forced  back  into  the  channel  again  by  a  railroad  embankment  built 
across  its  course,  is  not  to  be  regarded  as  surface  water  in  consider- 
ing the  sufficiency  of  the  culvert  constructed  in  the  embankment 
forthepassageof  the  waters  of  the  Btre&m.  {Sullens  v.  Chicago^  R,  J. 
&  P.  Ry.  Co„t  74  Iowa,  Qo9,  follou^ed) ;  and  a  company,  about  to 
reduce  the  capacity  of  its  culvert  below  what  th&  evidence  shows 
will  be  sufficient  to  accommodate  all  of  such  water,  may  properly 
be  enjoined  at  the  suit  of  the  owner  of  the  land  which  will  be  dam- 
aged thereby. 


"■     :     obstruction  :    nuisance  :   injunction  :    REMEDY  AT  LAW. 

The  obstruction  ot  the  flow  of  a  stream,  whereby  lands  are 
inundated,  is  a  nuisance,  and  courts  of  equity  may  enjoin  the 
aame  without  averring  or  proving  the  insolvency  of  the  defendant. 
(Bee  BushneU  v.  Robeson,  62  Iowa,  540  )• 

Appeal  from  Montgomery  District  Court — Hon.  H.  E. 

Deemek,  Judge. 

Piled,  September  10,  1888. 

This  is  an  action  in  equity,  in  which  the  plaintiff 
seeks  to  enjoin  the  defendant  from  obstructing  the  nat- 
wal  flow  of  the  West  Nodaway  river,  by  which  pro- 
posed obstruction  it  is  claimed  that  the  lands  of  the 
plaintiff  will  be  inundated  and  overflown  by  the  waters 
of  said  stream.  There  was  a  trial  to  the  court,  and  a 
icree  for  the  plaintiff.    Defendant  appeals. 
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Smith  McPherson^  for  appellant. 
C.  E.  Richards^  for  appellee. 

RoTHROCK,  J. — I.  The  evidence  in  the  case  dis- 
closes the  following  state  of  facts :  The  plaintiff  has 
been  for  many  years  the  owner  of  a  farm,  which  is  for 
the  most  part  situated  on  bottom-land  on  the  east  side 
of  the  Nodaway  river.  The  defendant 's  line  of  railroad 
was  built  through  Montgomery  county  in  1869,  and  it 
crosses  said  river  about  one  mile  west  of  the  village  of 
Villisca.  When  the  road  was  constructed  it  spanned  the 
river  by  a  wooden  Howe  truss  bridge,  which  was  one 
hundred  and  thirty-seven  feet  in  length,  and  rested  on 
piling  driven  in  the  ground.  At  each  end  of  the  bridge 
there  was  trestle-work  some  fifteen  feet  in  height,  upon 
which  the  railroad  track  was  laid.  The  length  of  this 
trestle-work  at  the  east  end  of  the  bridge  is  about  three 
hundred  and  sixteen  feet,  and  at  the  west  end  it  is  about 
four  hundred  and  eighty-five  feet  in  length.  Prom  the 
east  end  of  the  trestle-work  on  the  east  side  of  the  river 
there  is  a  solid  earthen  embankment  for  about  one 
thousand  feet,  at  which  point  there  is  another  open 
trestle-work  seventy-five  feet  in  length  and  fifteen  feet 
high.  The  plaintiff's  farm  is  on  the  north  side  of  the 
raili*oad,  and  its  west  line  is  about  one  hundred  and  fifty 
yards  east  of  the  river  and  seventy-five  yards  f  rodi  the  east 
trestle  approach  to  the  bridge.  It  appears  that  the  low 
bottom-lands  adjoining  the  river  were  subject  to  overflow 
to  some  extent  at  times  of  high  water,  before  the  rail- 
road track  was  constructed.  The  evidence  shows  quite 
satisfactorily  that,  by  reason  of  the  obstruction  caused 
by  the  railroad,  in  times  of  freshets  in  the  river  the  over- 
flow water  is  from  two  to  four  feet  higher  on  plaintiff's 
land  on  the  north  side  of  the  railroad  than  it  is  on  the 
south  side.  We  think  no  other  reasonable  conclusion 
can  be  drawn  from  the  evidence  in  the  case.  The  plain- 
tiff does  not  complain  of  the  road  as  it  is  at  present,  not- 
withstanding it  raises  the  water  higher  on  his  land  than 
it  would  be  if  the  railroad  had  not  been  constructed.  His 
complaint  is  based  upon  the  fact  that  the  defendant  is 
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about  to  close  up  the  trestle-work  at  each  end  of  the 
bridge  by  solid  earthen  embankments,  and  that,  if  it 
should  be  permitted  to  do  so,  the  flow  of  water  will  be 
so  obslructed  in  times  of  freshet  in  the  river  that  it  will 
be  raised  much  higher,  and  inundate  more  of  his  land, 
and  remain  upon  the  land  for  a  longer  time  than  it  oth- 
erwise would.     We  think  this  proposition  is  sustained 
by  the  evidence.    Indeed,  it  appears  to  us  to  be  a  logi- 
cal conclusion  from  the  practically  undisputed  fact  that, 
as  the  road,  as  it  now  is,  with  some  eight  hundred  feet 
of  open  trestle  approaches  to  the  bridge,  obstructs  the 
flow  of  water,  the  obstr action  must  be  increased  by  sub- 
stituting solid  earthen  embankments  in  place  of  the 
trestle-work.    It  appears  that  the  wooden  bridge  first 
constructed  was  destroyed  by  fire,  and  that  another  was 
built,  which  was  also  destroyed  in  the  same  way  ;  and 
that  part  of  the  trestle-work  was  at  one  time  burned. 
The  defendant,  to  the  end  that  its  road  might  be  more 
permanent  and  safe,  built  stone  abutments  and  an  iron 
bridge,  and  proposed  to  make  solid  embankments  in  place 
of  the  trestle-work.  It  does  not  appear,  however,  that  it 
was  proposed  to  make  an  embankment  in  place  of  the 
seventy-five  feet  of  trestle-work  on  the  low-land  east  of 
the  bridge,  and  not  a  part  of  the  approach  to  the  bridge. 
The  new  bridge  is  about  forty  feet  longer  than  the  old 
one  and  the  defendant  proposes  to  widen  the  banks  of 
the  river  from  one  stone  abutment  to  the  other,  and  cut 
down  the  surface,  so  that  the  water  will  have  a  free  and 
unobstructed  flow  between  the  abutments;  and  it  is 
claimed  that  when  this  is  done  the  plaintiff  will  have  no 
just  ground  of  complaint.     We  do  not  think  this  claim 
is  supported  by  the  evidence.     We  believe  it  to  be  fairly 
established  by  the  proofs  in  the  case  that  there  will  be 
additional  overflow,  to  the  injury  and  damage  of  the 
plaintiff,  ii  the  defendant  is  permitted  to  make  earthen 
embankments  across  the  low-land,  and  that  such  damage 
will  not  be  averted  by  the  new  bridge  and  cutting  away 
the  banks  of  *the  stream. 

IL     It  is  insisted,  however,  that  the  plaintiff  has  no 
right  to  maintain  the  action,  because  the  water  which 
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overflows  his  land  is  mere  surface  water. 

*  wateroourees:  It  appeats  from  the  evidence  that  the  West 

obstruction  hy  ^-     ^  .  .  - 

railroad:  sur-  Nodaway  nvei  18  a  nataral  watercourse, 
with  well-defined  banks,  and  has  its  source 
some  forty  or  fifty  miles  north  of  the  railroad  crossing. 
There  are  low  bottom-lands  along  the  river  throughout 
its  whole  course.  In  times  of  high  water,  which  occurs 
sometimes  once  or  twice  a  year,  and  at  other  times  not 
so  frequently,  it  overflows  its  banks,  and  the  current 
of  the  stream  is  widened  to  the  full  width  of  the  water. 
Before  the  railroad  was  built,  the  plaintiff's  farm  was 
to  some  extent  subject  to  this  overflow,  but  very  much 
less  than  since  the  road  was  built.  There  has  been 
much  discussion,  and  many  cases  have  been  determined 
by  the  courts,  upon  the  question  as  to  the  rights  of  the 
parties  suffering  injuries  by  the  inundation  of  land  by 
water.  A  distinction  is  made  as  to  surface  water  and 
the  water  of  natural  streams.  Under  the  evidence  in 
this  case,  we  do  not  regard  it  as  our  duty  to  enter  upon 
a  discussion  of  these  questions.  The  case  of  Svllens  v. 
Chicago^  H.  L  &  P.  By.  Co.j  74  Iowa,  659,  so  far  as  it 
involves  the  question,  is  precisely  like  the  case  at  bar  ; 
and  it  was  held  that  the  defendant  was  liable  in  dam- 
ages. It  is  sufficient  to  refer  to  that  case.  We  are  con- 
tent with  the  conclusion  reached  therein,  and  with  the 
reasoning  upon  which  it  is  based. 

III.     The  defendant,  by  its  answer,  averred  that  it 
is  a  solvent  corporation,  able  and  willing  to  pay  all  just 

^^^     demands  against  it,  and  that  the  plaintiff  has 

*  lion':  nui-      no  right  to  au  injunction,  because  he  has  a 

sanoe:  Injunc-  ^°  -ii 

at^?aw  ^^^^  plam,  speedy  and  adequate  remedy  at  law 
for  all  damages  he  may  sustain  by  reason  of 
the  proposed  improvement  of  plaintiff 's  railroad.  It  is 
claimed  that,  as  the  plaintiff  neither  alleged  nor  proved 
the  insolvency  of  the  defendant,  the  petition  should 
have  been  dismissed.  The  rule  contended  for  by  coun- 
sel has  no  application  to  an  action  in  equity  to  enjoin 
the  erection  or  abatement  of  a  nuisance.  The  obstruc- 
tion of  the  flow  of  a  stream,  by  which  lands  are  inun- 
dated, is   a  nuisance,   and  courts  of  equity  may  by 
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mJQiiction  abatel^p^n  join  the  same,  without  averring  and 
proving  the  insolvency  of  the  defendant.  See  Bushnell 
fi.  Robeson^  62  Iowa,  640.  Affirmed. 


Barnes  Bros.  v.  McCrea  &  Co.  et  al. 

Sale:  of  grain  to  elevator:  what  constitutes  :  bailmekt  distin- 
OXJISHED.  Plaintiffs  delivered  oats  to  H.,  who  operated  an  elevator, 
under  an  alleged  oral  agreement  that  they  were  to  remain  in  the 
elevator  untU  plaintiffs  were  ready  to  sell  them,  and  that  H.  was 
then  to  have  them  if  he  would  pay  as  much  as  was  paid  by  others ; 
and  in  case  he  did  not  buy,  he  was  to  have  one  cent  per  bushel  for 
weighing  them  in  and  out.    Plaintiffs  knew  that  the  oats  so  deliv- 
ered were  mixed  in  a  mass  with  others,  and  that  H.  was  accus- 
tomed to  ship  from  the  mass  whenever  the  prices  suited  him  ;  and 
they  could  not  have  entertained  the  thought  that  the  identical  oats 
were  in  any  case  to  be  returned  to  them.    Held  that  the  true  mean- 
ing of  the  contract  was  that  H.  was  to  have  the  option  to  pay  the 
best  market  price  for  the  oats  whenever  plaintiffs  desired  to  close 
the  transaction,  or  to  return  to  them  an  equal  quantity  of  similar 
oats ;  and  that  it  was  a  contract  of  sale  and  not  of  bailment.    And 
H.  having  afterwards  mortgaged  to  defendants  all  the  oats  then  in 
the  elevator, — ^including,  however,  none  of  the  identical  oats  deliv- 
ered  bj   plaintiffs, — held  that  plaintiffs   could   not,  as   against 
defendants,  set  up  any  claim  to  the  mortgaged  oats.    {Johnston  v, 
Brotcne,  87  Iowa,  200,  foltoiffed,  and  Sexton  v,  Oraham,  53  Iowa,  181, 
ditiinguisihedy 

Appeal   from   Boone  District  Court.  —  Hon.    L.    G. 

KiNNE,  Judge. 

Filed,  September  10,  1888. 

On  the  eighteenth  day  of  February,  1887,  the  plain- 
tiffs commenced  hauling  oats  to  the  elevator  of  F.  C. 
Huntley,  in  Ogden,  and  on  the  third  day  of  the  next 
March  completed  the  delivery  thereat  of  about  fifteen 
hundred  and  eighty-six  bushels.  On  the  twenty-fourth 
day  of  June,  1887,  Huntley  failed,  and  defendants  took 
possession  of  all  the  oats  in  his  elevator,  amounting  to 
about  two  thousand  bushels.  Possession  was  so  taken 
nuder  a  chattel  mortgage  executed  by  Huntley  on  the 
second  day  of  October,  1886.  The  plaintiffs  allege  that 
at  the  time  of  the  failure  they  were  the  owners  of  the 
oats,   and  that  defendants  have  taken  and  converted 
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them  to  their  own  use.  After  the  evidence  had  been 
introduced,  defendants  moved  the  court  to  instruct  the 
jury  to  return  a  verdict  for  them.  The  motion  was 
sustained,  and  a  verdict  and  judgment  were  rendered 
accordingly.    The  plaintiffs  appeal. 

• 

Clayton  Harrington  and  E.  L.^Oreen,  for  appel- 
lants. 

« 

Oroolcs^  &  Jordan^  for  appellees. 

Robinson,  J. — ^The  motion  to  instruct  the  jury  for 
the  defendants  was  based  upon  the  grounds  that  the 
agreement  between  plaintiffs  and  Huntley,  under  which 
the  oats  were  delivered  in  the  elevator,  was  in  legal  effect 
a  sale,  and  not  a  bailment,  and  that  none  of  the  oats  so 
delivered  by  plaintiffs  were  among  those  taken  by 
defendants.  The  evidence  shows  that  at  the  time  in 
question  Huntley  was  engaged  in  the  business  of  buying, 
shipping  and  selling  grain  for  himself,  and  in  storing 
grain  in  his  elevator  for  others.  This  elevator  contained 
fifteen  bins,  in  which  grain  he  purchased  and  grain 
stored  was  placed  indiscriminately,  and  mixed.  When 
plaintiffs  delivered  their  oats,  a  large  amount  was  being 
received  by  Huntley,  and  all  were  mixed  together  in 
various  bins,  without  regard  to  ownership,  and  plain- 
tiffs knew  that  fact.  They  also  knew  that  Huntley  was 
shipping  to  Chicago,  and  selling  when  he  _could  obtain 
satisfactory  prices,  and  that  such  had  been  his  custom 
for  years.  The  only  oats  taken  by  defendants  were  the 
contents  of  a  bin  which  was  filled  in  the  fall  of  1886, 
and  had  not  been  disturbed,  and  a  few  hundred  bushels 
purchased  by  Huntley  after  the  third  day  of  March, 
1887,  and  a  few  days  before  the  failure.  None  of  the 
oats  actually  delivered  by  plaintiffs,  and  none  of  the  oats 
with  which  theirs  had  been  mixed,  were  taken  by  defend- 
ants. No  warehouse  receipt  was  taken  by  plaintiffs, 
and  no  writing  was  delivered  to  them,  excepting  a 
memorandum  of  the  number  of  bushels  and  pounds  of 
oats  hauled  and  the  dates  of  delivery.  The  appellants 
claim  that  their   oats    were   delivered   under  a  verbal 
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agreement  that  they  were  to  stay  in,  the  elevator  nntil 
plaintiffs  were  ready  to  sell  them.  Huntley  was  then  to 
have  them,  if  he  would  pay  as  much  as  was  paid  by 
other  parties  in  Ogden  or  Berkley,  and  in  case  he  did 
not  buy,  he  was  to  receive  one  cent  per  bushel  foi? 
weighing  the  oats  in  and  out.  The  statements  of  plain- 
tiffs in  regard  to  the  contract  must  be  taken  and 
construed  in  connection  with  admitted  and  known  facts. 
When  so  considered,  it  is  evident  that  plaintiffs  could 
not  have  understood  that  the  identical  grain  which  they 
delivered  was  to  be  retained  in  the  elevator,  and  returned 
to  them  if  not  purchased  by  Huntley.  They  knew  that 
to  be  impossible,  because  they  saw  it  mixed  with  other 
grain,  from'  day  to  day,  as  it  was  delivered.  They  could 
not  have  understood  that  the  mass  with  which  their  oats 
were  mixed  was  to  be  retained  in  the  elevator  until  they 
should  sell  or  receive  therefrom  the  number  of  bushels 
they  delivered,  for  the  reason  that  they  knew  that 
Huntley  shipped  and  sold  from  this  mass  from  time  to 
time,  as  the  prices  suited  him.  The  only  conclusion 
which  can  properly  be  drawn  from  the  evidence  is  that 
the  oats  were  delivered  to  Huntley  under  an  agreement 
by  which  he  could  elect  to  return  to  plaintiffs  an  equal 
quantity  of  oats,  when  they  desired  to  close  the  transac- 
tion, or  in  lieu  thereof  to  pay  to  them  the  highest  market 
price  for  the  same  in  Ogden  or  Berkley.  The  right  to 
make  the  election  was  vested  in  Huntley  alone.  Plain- 
tiffs could  not  withdraw  any  oats,  unless  Huntley  refused 
to  pay  for  them  the  highest  market  price  in  the  places 
named.  These  facts  bring  the  case  within  the  rule 
announced  in  Johnston  v.  Browne^  37  Iowa,  200.  But 
it  is  said  that  the  decision  in  that  case  is  in  conflict 
with  the  later  one  in  Sexton  v.  Oraham^  53  Iowa,  181.  In 
the  last-named  case  it  was  said  ' '  that  where  a  warehouse- 
man merely  receives  grain  from  several  depositors,  with 
the  understanding  that  it  may  be  mixed  in  a  common 
mass,  and  it  is  so  mixed,  the  transaction  is  a  bailment, 
and  the  depositors  are  tenants  in  common."  And  that 
doctrine  seems  to  be  sustained  by  the  authorities.  The 
majority  opinion  goes  further,  and  holds,  in  effect,  that 
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the  common  mass  from  which  each  owner  is  entitled  to 
draw  need  not  contain  any  of  the  grain  which  constituted 
the  original  mass.  This  seems  to  have  been  based,  in 
part  at  least,  upon  the  thought  that  the  warehouse 
receipt  attaches  to  each  new  deposit,  and  that  the  receipt 
holder  becomes  and  remains  at  all  times  a  tenant  in 
common  of  the  mass  which  is  being  increased  or  dimin- 
ished. The  opinion  was  the  result  of  the  conclusion  of 
the  majority  that  the  original  transaction  between 
Sexton  &  Abbott  and  Graham  was  one  of  bailment,  and 
that,  while  the  entire  contents  of  the  warehouse  were 
changed  several  times,  yet  that  the  amount  of  grain  in 
store,  at  any  given  time,  was  neither  greater  nor  less  by 
reason  of  the  change ;  and,  further,  that  by  reason  of  the 
plan  of  handling  the  grain,  all  which  the  warehouse 
contained  at  any  time  was  to  be  considered  the  common 
mass  from  which  each  depositor  was  entitled  to  draw. 
In  other  words,  the  majority  opinion  rests  upon  the 
conclusion  of  those  who  concurred  in  it,  that  the  grain  in 
question  was  deposited  under  a  contract  of  bailment,  and 
that  nothing  afterwards  transpired  to  change  the  contract, 
nor  to  change  the  relation  of  the  depositors  to  the  con- 
tents of  the  warehouse.  If  the  conclusions  are  correct, 
the  decision  was  justified.  But  in  our  opinion  the  con- 
tract in  this  case  was  not  one  of  bailment,  but  of  sale. 
This  necessarily  results  from  the  fact  that  plaintiffs 
delivered  the  grain  with  knowledge  that  it  was  being 
mixed  with  other  grain  which  was  being  shipped  by 
Huntley,  and  from  the  further  fact  that  Huntley  had 
the  right  to  retain  the  grain  on  paying  for  it  the  highest 
market  price  in  the  two  places  designated.  The  facts 
show  that  the  contract  must  have  been  made  with  refer- 
ence to  Huntley's  known  course  of  dealing.  Hughes  v. 
Stanley^  45  Iowa,  625.  In  case  grain  was  returned  to 
plaintiffs,  they  were  to  pay  Huntley  for  weighing  in  and 
out,  but  nothing  for  storage.  It  was  said,  in  Norton  n. 
Woodrvff,  2  N.  Y.  156,  that  "the  distinction  between 
an  obligation  to  restore  the  specific  thing  received,  or  of 
returning  others  of  equal  value,  is  the  distinction 
between  a  bailment  and  a  debt,  so  recognized  by  the 
decisions  in  England  and  this  state,  with  the  exception 
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of    Seymour  v.  Brown^  19  Johns.  44,"  and  that  *'the 

decision  in  Seymour  v.  Brown  has  been  overruled  in  the 

same  court  in  which  it  was  pronounced,  and  cannot,  we 

think,  be  sustained  upon  principle  or  authority."     The 

case  of  Norton  v.  Woodruff  was  approved  in  Johnston 

V.  Browne.    The  principle  therein  announced  is  sustained 

by   numerous  decisions.     Wilson  v.  Cooper,  10  Iowa, 

566 ;  Seymour  v.  Wyckoff,  10  N.  T-  216 ;  2  Kent  Comm. 

689 ;  Qhase  n,  Washburn,  1  Ohio  St.  244 ;  Hurd  v.  West, 

7  Cow.  752  ;  Ewing  v.  French,  1  Blackf.  354 ;  Loner gan 

T.  Stewart,  55  HI.  46 ;  Butterfleld  v.  Lathrop,  71  Pa.  St. 

226 ;  Rahilly  v.  Wilson,  3  Dill.  420.     We  are  satisfied 

with  the  doctrine  of  Johnston  v.  Browne,  and  think  it 

controls  in  this  case.    The  judgment  of  the  district  court 

is  therefore 

Affirmed. 


Supervisors  Mitchell  County  v,  Horton  et  al. 

1.  Board  of  Supervisors :  special  ueetinos  :  notice  :  what 
suFFidBNT.  Under  section  801  of  the  Code,  six  days'  notice  to  each 
member  of  the  board  of  supervisors  of  a  special  meeting  of  the 
board  is  not  required  where  the  notice  is  personaUy  served,  but 
only  in  cases  where  it  is  served  by  leaving  it  at  his  place  of  resi- 
dence ;  nor  is  it  necessary  that  one  week's  notice  of  such  meeting 
be  given  to  the  public  when  it  is  given  by  publication  in  a  news- 
paper, but  only  when  it  is  given  by  posting.  And  in  this  case, 
where  personal  notice  of  the  special  meeting  was  served  on  the 
supervisors  four  days  prior  to  the  meeting,  and  general  notice  was 
given  by  five  days'  prior  publication  in  a  newspaper,  held  that  it 
was  sufficient  to  make  the  special  meeting  valid. 

3.     : :  VALIDITY :    estoppel  of  membebs  and  others. 

Where  certain  members  of  the  board  of  supervisors  had  notice  of  a 
special  meeting,  and  were  present  thereat,  and  protested  against 
the  validity  of  the  meeting  on  the  ground  that  the  notice  was 
insufficient,  but  they  afterwards  participated  in  the  business  trans- 
acted thereat,  which  was  the  revocation  of  an  order  made  at  a 
former  meeting  whereby  a  certain  bridge  was  to  be  constructed, 
and  the  protesting  members  had  been  appointed  a  committee  to 
contract  for  its  construction,  held  that  such  members  were  after- 
wards estopped  from  questioning  the  validity  of  the  revoking  order 
on  the  ground  of  the  insufficiency  of  the  notice  of  the  special  meet- 
ing. Also,  that  one  who  knew  of  all  these  facts  could  not  after- 
wards make  a  legal  contract  with  the  protesting  members  for  the 
construction  of  the  bridge. 
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8.  :  :  NOTICE :  publication.  A  notice  of  a  special  meet- 
ing of  the  board  of  supervisors  was  published  on  slips  of  paper 
which  contained  nothing  else  except  the  name  of  the  newspaper  in 
which  they  were  folded,  with  the  word  '*  Supplement'*  added ;  and 
the  validity  of  the  publication  was  objected  to  •n  the  ground  that 
the  "supplement"  was  not  sent  to  all  the  subscribers.  But  as 
there  was  nothing  to  justify  the  conclusion  that  the  omission  to 
send  the  *'  supplement "  to  each  subscriber  was  other  than  acci- 
dental, nor  that  any  considerable  number  of  subscribers  were 
affected  by  it,  held  that  the  objection  was  not  well  grounded ;  the 
rule  being  that  if  the  paper  is  published  and  distributed  in  the 
usual  manner,  without  intent  to  suppress  any  copies,  it  is  sufficient 

4.    : :  POWER  to  rescind  former  action.    The  board  of 

supervisors  at  a  regular  meeting  ordered  the  construction  of  a 
bridge  and  appointed  a  committee  to  contract  therefor.  Before 
any  contract  had  been  made  the  board,  at  a  special  meeting,  recon- 
sidered and  rescinded  their  action  in  regard  to  the  bridge.  Held 
that  it  had  power  so  to  do,  and  that  the  members  who  had  been 
appointed  as  the  committee  could  not  complain  that  they  were 
thereby  deprived  of  the  right  to  contract  for  the  construction  of 
the  bridge. 

5.  : :  WHAT  MAY  BE  DONE.  There  is  no  reason  why  busi- 
ness imposed  upon  the  board  of  supervisors  may  not  be  transacted 
as  properly  at  a  special  as  at  a  regular  meeting,  if  it  be  specified  in 
the  request  for  and  notice  of  the  meeting ;  excepting  in  cases  where, 
from  the  nature  of  the  business,  or  the  provisions  of  the  law  in 
regard  to  it,  the  purpose  or  policy  of  the  law,  or  the  rights  of  others, 
require,  that  it  be  done  at  a  regular  meeting. 

Appeal  from  Mitchell  District  Court.— Koii.    J.    B. 

Cleland,  Judge. 

Piled,  September  10,  1888. 

The  petition  of  plaintiffs  shows  that  during  the  year 
1886  the  board  of  supervisors  of  Mitchell  county  was 
composed  of  J.  H.  Ayers,  chairman,  Harry  Counsell, 
William  Penney,  and  defendants  A.  T.  Tollefson  and 
E.  C.  Lubiens  ;  that  at  its  January,  1886,  session,  said 
board  appointed  a  committee,  consisting  of  Ayers, 
Tollefson  and  Lubiens,  to  examine  two  bridge-sites  on 
the  Cedar  river,  called,  respectively,  '*  Hansen's  Pord" 
and  ''McCarthy's  Mill,"  and  make  construction 
estimates,  and  report  at  the  next  session  of  the  board  ; 
that  further  time  was  given  said  committee  at  the  April 
session,  and  that  at  the  June,  1886,  session  a  majority 
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of  the  committee  reported  in  favor  of  building  a  bridge 
at  Hansen's  Ford,  and  that  an  appropriation  of  ten 
thousand  dollars  be  made  for  that  purpose  ;  that  said 
report  was  adopted  by  a  majority  vote,  and  that  Penney, 
ToUefson  and  Lubiens  were  appointed  a  committee  to 
let  the  contract  and  superintend  the  erection  of  a  bridge 
at  Hansen's  Ford  ;  that  on  the  sixth  day  of  July,  1886, 
a  special  meeting  of  the  board  of  supervisors  was  held, 
and  the  action  had  at  the  June  meeting,  which  adopted 
the  report  of  the  committee  first  appointed,  and 
appointed  another  committee  to  let  the  contract  for  and 
superintend  the  construction  of  the  bridge,  was  recon- 
sidered, and  the  si>ecial  committee  last  named  was 
discharged ;  that  defendant  Horton  was  present  at  the 
special  session  of  the  board,  and  had  actual  and  full 
knowledge  of  the  action  taken ;  that  on  the  third  day  of 
September,  1886,  defendants  ToUefson  and  Lubiens 
entered  into  a  contract  with  defendant  Horton  to 
construct  a  bridge  at  Hansen's  Ford,  upon  a  public 
highway,  for  the  sum  of  $9,785 ;  that  defendants 
pretended  to  make  said  contract  by  virtue  of  the  action 
of  plaintiffs  taken  at  the  June,  1886,  meeting ;  that 
afterwards,  at  its  regular  September  session,  but  before 
work  had  been  commenced  under  said  contract,  plaintiff 
ratified  the  action  taken  at  its  special  session  in  July, 
and  disclaimed  and  repudiated  as  without  authority  any 
act  done  or  contract  made  by  ToUefson  and  Lubiens, 
and  immediately  notified  Horton  of  such  action ;  that 
Horton  threatens  to  erect  a  bridge  at  said  ford  in  a 
public  highway,  and  has  commenced  the  same,  and,  if 
I)ermittedto  continue,  will  greatly  obstruct  the  highway^ 
and  hinder  and  impede  travel  thereon.  Plaintiff  asks 
that  the  pretended  contract  be  declared  void,  and  that 
defendants  be  enjoined  from  proceeding  thereunder^ 
and  from  obstructing  said  highway  by  drawing  mate- 
rials thereon.  Copies  of  the  report  of  the  committee, 
and  the  proceedings  of  the  plaintiff,  are  incorporated  in 
the  petition.  The  answer  of  defendants  admits  all  the 
proceedings  and  actions  alleged  to  ha  ve  been  had  prior 
Vol.  75—18 
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to  the  July  session.  It  also  admits  that  all  the  members 
of  the  board  were  present  at  that  session,  and  partici- 
pated in  the  proceedings,  but  it  alleges  that  Tollefson 
and  Lubiens  verbally  protested  against  doing  or 
attempting  to  do  any  business  on  the  ground  that  lawful 
notice  of  the  meeting  had  not  been  given.  It  avers  that 
the  July  session  was  illegal,  and  the  acts  attempted  to 
be  done  thereat  void,  because  of  insufficient  notice  ;  that 
the  only  personal  notice  of  that  meeting  given  to  the 
members  o^  the  board  was  served  on  the  second  day  of 
July,  1886,  and  that  the  only  notice  of  said  meeting  by 
publication  was  given  by  printing  the  notice  on  small 
slips  of  paper,  which  contained  nothing  else  excepting 
the  title  "Mitchell  County  Press  Supplement,"  and 
inclosing  such  slips  within  and  attaching  them  to  a 
portion  of  the  issue  of  the  Mitchell  County  Press,  a 
weekly  newspaper  printed  and  generally  circulated  in 
Mitchell  county  ;  that  the  slips  were  not  sent  to  all  the 
subscribers  of  said  paper  then  residing  and  paying  taxes 
in  said  county,  and  were  inserted  in  the  issue  dated 
July  1,  1886,  but  circulated  the  next  day.  The  answer 
also  admits  that  Horton  knew  of  the  proceedings  of  the 
July  session  at  that  time,  and  that  they  have  made  a 
contract,  as  alleged,  for  the  construction  of  a  bridge,  to 
be  paid  for  by  Mitchell  county.  Commencement  of 
work  by  Horton  is  also  admitted.  A  copy  of  the  agree- 
ment, and  also  of  the  request  for  a  special  session  of  the 
board,  with  the  notice  given  by  the  county  auditor,  and 
proof  of  service,  are  incorporated  in  the  answer.  An 
amendment  to  the  answer  alleges  that  the  July  meeting 
was  not  authorized  by  law,  and  that  all  proceedings  of 
plaintiff  had  at  that  time  were  unauthorized  and  void. 
The  plaintiff  demurred  to  the  amended  answer,  on  the 
ground  that  the  facts  therein  alleged  do  not  constitute  a 
defense,  nor  entitle  the  defendants  to  the  relief 
demanded.  The  demurrer  was  sustained,  and,  defend- 
ants refusing  to  further  plead,  a  decree  was  rendered  for 
plaintiff  as  prayed.     Defendants  appeal. 

J.  F.  Clyde  and  A.  L.  Oove^  for  appellants. 

31.  3L  Browne^  for  appellee. 


MAY  TERM,  1888.  ^     275 

Supervisors  Mitchell  County  v.  Horton. 

Robinson,  J. — I.  The  chief  question  presented  for 
our  determination  is  the  sufficiency  of  the  notice  given 
,  ^         ^        of  the  special  July  session  of  the  board  of 

1.  Board  of   sa-  *^ 

perviTOw :       supervisors.     This  involves  a  consideration 
wStwS'^nt  ^'  section  301  of  the  Code,  which  is  as  fol- 
lows:    "Special  meetings  of  the  board  of 
supervisors  shall  be  held  only  when  requested   by  a 
majority  of  the  board,  which  request  shall  be  in  writing, 
addressed  to  the  county  auditor,  and  shall  specify  the 
object  for  which  such  special  meeting  is  desired.     The 
auditor  shall  thereupon  fix  a  day  for  such  meeting,  not 
lat^r  than  ten  days  from  the  day  of  the  filing  of  the 
petition  with  him,  and  shall  immediately  give  notice  in 
writing  to  each  of  the  supervisors  personally,  or  by 
leaving  a  copy  thereof  at  his  residence,  at  least  six  days 
before  the  day  set  for  such  meeting.     The  notice  shall 
state  the  time  and  place  where  the  meeting  will  be  held, 
and  the  object  of  it,  as  stated  in  the  petition,  and  at  such 
special  meeting  no  business  other  than  that  so  designated 
in  the  petition  and  notice  shall  be  considered  or  trans- 
acted.    The  auditor  shall  also  give  public  notice  of  the 
meeting,  by  publication  in  not  exceeding  two  newspapers 
published  in  the  county,  or,  if  there  be  none,  by  causing 
notice  of  the  same  to  be  posted  on  the  front  door  of  the 
courthouse  of   the  county    and  in    two    other  places 
therein,  one  week  before  the  time  set  therefor."     No 
objection  is  made  to  the  sufficiency  of  the  request  to  the 
auditor,  nor  to  the  contents  of  the  notice  given  by  him. 
But  it  is  Insisted  by  appellants  that  before  a  legal  spe- 
cial meeting  of  the  board  can  be  held,  six  days'  notice 
thereof  must  be  given    to  each   supervisor,  and  seven 
days'  notice  to  the  public,  and  that  this  notice  is  juris- 
dictional,   and   cannot  be    waived.     In  this  case  it  is 
shown  that  personal  notice  was  given  to  each  supervisor 
four  days  before  the  meeting,  and  that  the  notice  by 
publication  was  given  at  most  but  five  days  before.     Ati 
examination  of  the  statute  will  show  that  the  construc- 
tion claimed  for  it  by  appellant  could  not  have  been 
intended  by  the  general  assembly,  for  the  reason  that  it 
might  frequently  require  an  impossibility.    It  is  well 
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known  that  when  the  statute  was  enacted  the  newspa- 
pers of  the  state  were  usually  published  as  dailies  or 
weeklies,  and  that  dailies  were  published  in  but  few 
counties  of  the  state,  and  it  is  well  known  that  this  is 
still  the  case.  There  may  be  but  one  paper  published  in  a 
county,  or,  if  more  than  one,  all  may  have  a  common 
publication-day.  If,  in  such  a  case,  there  is  no  daily, 
and  the  petition  for  a  special  meeting  should  be  filed 
with  the  auditor  immediately  after  the  publication  of 
the  papers,  it  would  be  impossible  to  publish  the  notice 
more  than  three  or  four  days  before  the  meeting,  for  the 
time  of  meeting  must  be  fixed  by  the  auditor  on  a  date 
not  later  than  ten  days  from  the  time  of  the  filing  of 
the  petition.  Hence  we  conclude  that  the  notice  which 
must  be  given  one  week  before  the  meeting  is  the  one 
which  must  be  posted  in  cases  where  no  newspaper  is 
published,  and  not  the  one  which  is  given  by  publication. 
There  seems  to  be  good  reason  for  this  difference  of  time 
in  the  two  cases,  for  the  purpose  of  the  public  notice  is 
to  inform  the  public  of  the  proposed  meeting,  and  this 
may  be  much  more  successfully  accomplished  by  pub- 
lishing it  for  a  single  day  in  a  newspaper  than  by  post- 
ing it  in  the  manner  required  for  a  week.  Our  conclusion 
is  further  sustained  by  the  fact  that  section  309  of 
the  Revision  of  1860,  which  corresponds  to  section  301 
of  the  Code,  required  the  notice  to  be  inserted  in  a  news- 
paper at  least  one  week  before  the  meeting,  by  making 
it  the  duty  of  the  clerk  of  the  board  of  supervisors  to 
cause  the  notice  "  to  be  once  inserted  in  the  newspapers 
published  in  the  county,  not  exceeding  two  [if  there  be 
such],  at  least  one  week  before  such  meeting ;  but  if 
there  be  no  paper  published  in  the  county,  a  notice  of 
such  meeting  shall  be  posted  at  the  front  door  of  the 
courthouse  or  usual  place  of  meeting ;  and  cause  one  to 
be  posted  in  some  public  place  for  at  least  a  week." 
There  was  no  ambiguity  in  this  language,  so  far  as  it 
referred  to  newspaper  publications,  and  the  statute 
fixed  no  time  within  which  the  meeting  should  be  held. 
The  change  made  by  the  Code  must  have  been  for  a  pur- 
pose, and  we  think  it  was  in  part  to  shorten  the  time  of  the 
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newspaper  notice.  There  is  nothing  in  the  language  of 
section  301  to  require  a  different  construction.  Much  of 
what  we  have  said  in  regard  to  newspaper  publication 
will  apply  to  the  requirements  of  service  on  the  super- 
visors. If  personal  service  of  the  notice  cannot  be  made 
on  the  supervisor  by  reason  of  his  absence  from  home, 
it  is  proper  to  allow  him  a  longer  time  in  which  to  receive 
the  notice  and  prepare  for  the  meeting  than  is  required 
in  case  of  personal  service.  The  language  of  the 
Revision  was  as  follows:  "On  the  reception  of  such 
request  the  clerk  shall  immediately  give  notice  in  writ- 
ing to  each  of  the  supervisors  by  causing  the  same  to  be 
delivered  to  such  supervisor,  or  by  leaving  a  copy  at  his 
residence  at  least  six  days  before  such  meeting."  In 
the  Code  the  words  ''personally,  or"  are  inserted  acfter 
the  word  ** supervisors,"  and  the  punctuation  is  so 
changed  as  to  authorize  a  different  construction.  It  is 
evident  that  the  changes  of  the  Code  were  designed  to 
allow  the  holding  of  a  special  meeting  on  a  shorter 
notice  than  was  required  by  the  Revision,  and  it  is  in 
harmony  with  the  purposes  of  these  changes  to  hold 
that  less  time  is  required  where  each  supervisor  is  per- 
sonally served  with  the  notice,  and  when  it  is  published 
in  a  newspaper,  than  where  personal  service  is  not  had* 
and  newspaper  publication  is  not  made. 

We  are  also  of  the  opinion  that  defendants  Tollef sen 
and  Lubiens  are  estopped  from  denying  the  Regality  of 

the  special  meeting.     It  is  true,   they  pro- 
^  Taiid'iST '       tested  against  it,   but  their  protest  showed 
SSSSSi'^iid   tliat  they  had  knowledge  of  the  defects,  if 
other*.  ^^y^  which  oxisted  in  the  service  of  notice. 

After  they  had  protested  they  participated  in  the  meeting 
to  the  end,  and  strove  by  so  doing  to  accomplish  their 
purposes.  Failing  in  that,  they  should  not  be  heard  to 
urge  want  of  due  notice  in  this  proceeding.  The  case  of 
School  Dist.  V.  AthertoTiy  12  Mete,  105,  is  not  in  conflict 
with  this  view.  In  that  case  defendant  had  offered  to 
the  district,  at  an  illegal  meeting  of  the  inhabit- 
ants, to  lease  a  certain  parcel  of  land.  The  offer  was 
accepted  by  the    meeting,   and,   Atherton   afterwards 
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refusing  to  carry  out  his  part  of  the  agreement,  an  action 
for  specific  performance  was  brought.  The  court  held 
that,  as  the  meeting  was  illegal,  the  district  was  not 
bound  by  the  action  taken,  and  there  was  no  mutuality 
in  the  contract.  It  further  held  that  the  defendant 
Atherton  was  not  estopped  to  deny  the  legality  of  the 
meeting  from  the  circumstance  that  he  was  present  at 
it,  for  the  reason  that  he  might  have  supposed  that  it 
was  legally  called,  and  that  he  was  making  a  valid  con- 
tract. Since  ToUefson  and  Lubiens  were  estopped  to 
deny  the  legality  of  the  special  meeting,  Horton,  with 
knowledge  of  all  the  facts,  could  not  make  a  legal  con- 
tract with  them.  We  conclude  that  in  this  case  each 
supervisor  had  due  notice  of  the  meeting  in  July,  and 
that  the  time  of  the  newspaper  publication  was  sufficient. 
This  is  not  in  conflict  with  the  opinion  in  Scott  v,  Unio-n 
Co.^  63  Iowa,  583.  In  that  case  there  was  no  notice  to 
the  supervisors,  nor  to  the  public.  It  was  an  attempt  to 
make  a  special  meetidg  a  part  of  a  regular  one. 

II.    It  is  urged  by  appellants  that  the  notice  by 
publication  was  not  sufficient,  for  the  reason  that  the 

slips  containing  it  were  not  sent  to  all  the 
n^ioeTpabu-  subscribers  of  the  paper  which  published  it 
^''""  who  were  taxpayers  of  the  county.  It  is  not 

claimed  that  the  notice  was  insufficient  because  printed 
on  slips  in  the  form  of  a  supplement.  It  is  not  shown 
that  the  slips  were  omitted  from  any  fraudulent  purpose, 
nor  is  the  proportion  of  the  subscribers  and  taxpayers 
who  failed  to  receive  them  shown.  The  number  may 
have  been  very  small.  The  statute  is  satisfied  if  the 
notice  is  published  in  a  newspaper.  It  is  not  made  a 
condition  to  a  legal  meeting  that  each  subscriber  receive 
a  copy  of  the  paper  containing  the  notice.  While  a 
fraudulent  suppression  of  a  part  of  the  issue  might,  in 
some  cases,  render  the  special  meeting  invalid,  yet  it 
would  be  unreasonable  to  hold  that  the  accidental  failure 
to  send  papers  containing  the  notice  to  some  of  the  sub- 
scribers would  prevent  the  holding  of  a  legal  meeting. 
If  the  paper  is  published  and  distributed  in  the  usual 
manner,  without  intent  to  suppress  any  copies,  we  think 


MAY  TERM,  1888.  279 

Supervisors  Mitchell  County  v.  Horton. 

it  is  sufficient.  There  is  nothing  in  this  case  to  justify 
the  conclusion  that  the  omission  to  send  the  supplement 
to  each  subscriber  was  other  than  accidental,  nor  that 
any  considerable  number  of  subscribers  were  affected 
by  it. 

III.    It  is  insisted  by  appellants  that,    conceding 
that  the  special  meeting  was  legal,  yet  plaintiff  had  no 

1^ . .       power  to  reconsider  at  that    meeting  and 

?SJ£d?ormer  resciud  the  action  of  the  preceding  meeting, 
action.  f^j,  ^Yie  reason  that  the  action  which  ordered 

the  construction  of  the  bridge,  and  appointed  a  com- 
mittee for  that  purpose,  was  judicial  in  its  nature,  and 
could  not,  therefore,  be  reviewed  at  a  subsequent  meet- 
ing. It  is  true  that  the  determination  to  build  a  bridge 
required  the  exercise  of  a  discretion.  This  is  true  of 
many  duties  which  boards  of  supervisors  are  required  to 
perform,  but  it  does  not  follow  that  their  action,  in  such 
cases,  is  final.  In  this  case,  the  action  had  at  the  June 
meeting  did  not  determine  conflicting  interests,  nor  create 
rights  which  became  vested  before  the  special  meeting. 
The  members  of  the  committee  acquired  no  special 
right  to  contract  for  and  supervise  the  building  of  the 
bridge  which  they  can  urge  in  this  case.  It  was  their 
duty  as  supervisors  to  act  for  the  best  interests  of  the 
people  of  the  county,  and  they  could  acquire  no 
rights  as  supervisors  which  can  defeat  the  performance 
of  that  duty.  We  see  no  reason  for  concluding  that  the 
plaintiff  lost  the  right  to  reconsider  its  action  to  build  a 
bridge,  by  the  adjournment  of  the  June  meeting.  Pond 
V.  Negus,  3  Mass.  230 ;  1  Dill.  Mun.  Corp,  sec.  228. 

IV'.    Appellants  next  claim  that  the  statute  does 
not  authorise  boards  of  supervisors  to  take  action  in 

regard  to  building  bridges  at  special  meet- 
'i^tmaybe    iugs.     Sectiou    303    of  the  Code  provides 
done.  ^^^  <*the  board  of  supervisors,  at  any  reg- 

ular meeting,  shall  have  the  following  power,  to-wit : 
*  (18)  To  provide  for  the  erection  of  all  bridges  which  may 
be  necessary,  and  which  the  public  convenience  may 
require,  within  their  respective  counties,  and  to  keep 
the  same  in  repair.'  "    It  is  insisted  that  because  of  those 
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provisions  the  action  taken  at  the  special  meeting  was 
void.  Even  if  we  were  to  adopt  the  strict  construction 
asked  by  appellant,  it  would  not  sustain  his  claim,  for 
the  reason  that  the  board  did  not  attempt  to  provide  for 
the  erection  of  a  bridge  at  the  special  meeting,  but  to 
prevent  it.  There  seems  to  be  no  good  reason  for  holding 
that  boards  of  supervisors  have  no  power  to  discharge 
any  of  the  duties  imposed  upon  them  by  section  803, 
excepting  at  regular  meetings.  Occasions  frequently 
arise  calling  for  immediate  action  on  the  part  of  the 
board  where  delay  would  result  in  much  loss  or  incon- 
venience to  the  public.  The  statute  does  not  prescribe 
the  business  which  may  be  done  at  special  meetings, 
excepting  that  it  must  be  such  as  was  stated  in  the 
request  for  such  meeting  and  in  the  iauditor's  notice. 
There  is  nothing  in  the  language  of  section  803  which 
jastifies  the  conclusion  that  no  business  therein  author- 
ized can  be  transacted  at  a  special  meeting,  while,  from 
the  nature  of  the  duties  of  supervisors,  special  meetings 
must  be  designed  largely  to  meet  and  provide  for  unex- 
pected emergencies,  or  to  transact  business  which  for 
any  reason  was  not  attended  to  at  the  regular  meetings. 
We  know  of  no  reason  why  business  imposed  upon  the 
board  of  supervisors  may  not  be  transacted  as  properly 
at  a  special  as  at  a  regular  meeting,  excepting  in  cases 
where,  from  the  nature  of  the  business,  or  the  provisions 
of  law  in  regard  to  it,  the  purpose  or  policy  of  the  law  or 
the  rights  of  others  require  that  it  be  done  at  a  regular 
meeting.  We  conclude  that  the  demurrer  was  properly 
sustained.    The  decree  of  the  district  court  is  therefore 

Affibmed. 
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Hon.  WILLIAM  H.  -SEEVERS,  Chibp  Justice. 

Hon.  JOSEPH  R.  REED,    ' 

Hon.  JAMES  H.  ROTHROCK,         I      tj,^^,^^ 

Hon.  JOSEPH  M.  BECK,  ^    justices. 

Hon.  GIFFORD  S.  ROBINSON, 


CoRBETT  V.  Hughes  et  al. 


\ 


I0  Promissory  MTote :  plea  op  payment  :  what  is  not.  In  an  action 
against  the  principal  maker  of  a  promiaeorj  note  and  his  surety, 
they  pleaded  as  a  partial  defense  that  there  had  been  paid  on  said 
note  by  the  surety  to  the  plaintiff  a  certain  sum  in  property,  and  a 
certain  other  sum  in  labor,  but  there  was  no  allegation  that  the 
plaintiff  had  agreed  to  accept  these  items  in  part  payment  of  the 
note.  Held  that  the  plea  was  not  good  as  a  plea  of  payment, 
because  the  plaintiff  was  not  bound  to  accept  anything  but  money 
in  payment. 
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3. :  DEFBN8B  :  COUNTER-CLAIM  IN  PAVOE  OF  8UKETY  ALONE.     In 

an  action  upon  contract  against  several  defendants,  a  cause  of 
action  against  the  plaintiff  arising  out  of  matters  independent  of 
the  contract  must  be  in  favor  of  all  the  defendants,  in  order  to  be 
pleaded  as  a  counter-claim.  ( Code,  sec.  2659,  subd.  8 ).  And  so,  in 
an  action  on  a  promissory  bote  against  the  principal  and  surety, 
a  cause  of  action  against  the  plaintiff  and  in  favor  of  the  surety 
alone  cannot  be  so  pleaded  ;  but  in  such  case,  as  an*  exception  to 
the  rule,  a  cause  of  action  in  favor  of  the  principal  alone  may  be 
pleaded.    (See  Reeves  v.  Chamber^,  67  Iowa,  81). 

Appeal  from  Hardin  District  Court— Koi^.  John  H. 

Henderson,  Judge. 

Piled,  October  2,  1888. 

Action  upon  a  promissory  note.  The  district  courts 
on  plaintiflE's  motion,  struck  out  the  second  and  third 
divisions  of  the  answer,  on  the  ground  that  the  matters 
pleaded  constituted  a  counter-claim,  and  that  the  ^ame 
did  not  arise  out  of  the  contract  set  out  in  the  peti- 
tion, and  constituted  a  cause  of  action  in  favor  of 
defendant  Rose  alone..  The  only  question  ariaing  upon 
the  appeal  is  as  to  the  correctness  of  that  ruling. 

AlhrooJc  &  Hardin^  for  appellants. 

W.  J.  Moir^  for  appellee. 

Reed,  J. — It  was  alleged  in  the  motion  that  defend- 
ant Hughes  is  the  principal  debtor  on  the  note  sued  on, 
and  that  Rose  is  surety ;  and  counsel  for  both  parties 
have  argued  the  cause  on  the  assumption  that  the  aver- 
ment is  true.  We  will  consider  the  case,  assuming  that 
such  is  the  relation  of  the  defendants,  although  the  fact 
is  not  shown  by  any  averment  of  the  pleadings,  neither 
does  it  appear  upon  the  face  of  the  note. 

I.    The  second  division  of  the  answer  is  as  follows : 

''By  way  of  counter-claim  thereto,   these  defendants 

1  Promissory     ^7  *^^*  there  has  bceu  paid  on  the  said 

pSymentl''''    ^^t®  to  the  plaiutiif  by  the  defendant  Rose 

wiiat  is  not.     ^YiQ  sum  of  $29.85,  in  tiling,  and  the  further 
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snm  of  six  dollars,  in  hauling  tile  for  the  said  plaintiff 
from  Ackley,  making  a  total  of  $36.85,  to  which  these 
defendants  are  entitled  as  a  credit  on  the  said  note,  an 
itemized  statement  of  which  is  hereto  attached  as 
Exhibit  A,  and  made  a  part  thereof."  In  the  exhibit  the 
plaintiff  is  debited  with  three  items  for  tile  and  one 
item  for  hauling.  It  was  contended  that  this  division 
of  the  answer  pleaded  a  partial  payment  of  the  note, 
and  that  it  should  not  have  been  stricken  out,  even 
though  it  should  be  held  that  a  counter-claim  in  favor 
of  but  one  of  the  defendants  cannot  be  pleaded  in  the 
action.  The  promissory  note  sued  on  is  a  contract  for 
the  payment  of  money.  That  contract  would  not  be 
performed  by  the  delivery  of  property  or  the  rendition 
of  services,  unless  there  was  an  agreement  by  the  payee 
to  accept  such  property  or  services  in  payment.  Its 
delivery  and  acceptance,  in  the  absence  of  such  agree- 
ment, would  create  an  indebtedness  against  the  payee, 
but  would  in  no  manner  affect  the  indebtedness  evi- 
denced  by  the  note.  The  division  of  the  answer  in 
question,  while  it  alleges  in  effect  that  Rose  rendered 
the  services  and  delivered  the  property  in  payment  of 
the  note,  does  not  aver  that  plaintiff  ever  agreed  to 
accept  it  as  payment.  It  is  very  clear  that  an  allega- 
tion to  that  effect  is  essential  to  a  plea  of  payment,  for, 
without  sueh  agreement  on  plaintiff's  part,  what  was 
done  would  not  amount  to  a  payment,  no  matter  what 
Rose's  purposes  or  intentions  were  when  he  performed 
the  services  and  delivered  the  property.  Giving  full 
force,  then,  to  all  the  averments  of  the  division,  it 
amounts  simply  to  an  allegation  that  plaintiff  is  indebted 
to  Rose  for  the  items  charged  in  the  account. 

11.    The  third  division  of  the  answer,  it  is  conceded, 
pleads  a  counter-claim  in  favor  of  Rose  alone,  growing 

2. :  defense :  out  of  matters  entirely  independent  of  the 

to  faw^*™  tiote.    The  question  in  the  case,  then,   is 
surety  alone.    ^j^g^j^Qj.  ^jj^  principal  and  surety,    when 

sued  jointly  on  the  contract,  can  avail  themselves  of  an 
indebtedness  thus  arising  in  favor  of  the  surety  alone, 
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and  have  the  amount  thereof  deducted  from  the  indebt- 
ness  evidenced  by  the  contract.  The  right  to  plead  a 
counter-claim  in  any  case  is  purely  statutory.  Our 
statute  on  the  subject  is  section  2659  of  the  Code,  the 
third  subdivision  of  which  governs  the  question  before 
us.  It  is  as  follows :  **Any  new  matter  constituting  a 
cause  of  action  in  favor  of  the  defendant,  or  all  of  the 
defendants  if  more  than  one,  against  the  plaintiff,  or  all 
of  the  plaintiffs  if  more  than  one,  and  which  the  defend- 
ant or  defendants  might  have  brought  when  suit  was 
commenced,  or  which  was  then  held  either  matured  or 
not,  if  matured  when  so  plead.'*  There  is  no  room  for 
argument  as  to  the  effect  of  that  provision.  Under  it  a 
cause  of  action  which  arises  out  of  matters  independent 
of  the  contract  sued  on  must  be  in  favor  of  all  of  the 
defendants  and  against  all  of  the  plaintiffs,  or  the 
parties  must  seek  their  remedy  thereon  in  a  separate 
action.  It  cannot  be  pleaded  as  a  counter-claim.  True, 
we  held  in  Reeves  v.  Chamber Sj  67  Iowa,  81,  when  a 
principal  and  surety  were  sued  jointly  on  the  contract, 
tliat  they  were  entitled  to  plead  as  a  counter-claim  a 
cause  of  action  arising  in  favor  of  the  principal  alone, 
out  of  matters  independent  of  the  contract  sued  on. 
But  the  grounds  of  that  holding  are  clearly  set  forth  in 
the  opinion.  Under  the  law  the  surety  has  the  right  to 
have  the  property  of  the  principal  first  appropriated  to 
the  satisfaction  of  the  debt,  and  the  courts  will  enforce 
that  right.  The  application  of  the  debt  due  from  the 
plaintiff  to  the  principal  to  the  satisfaction  of  the 
secured  debt  is  but  a  mode  of  enforcing  it.  And  that 
right  creates  in  favor  of  the  surety  an  exception  to  the 
rule  prescribed  by  the  statute  quoted.  But  when  the 
cause  of  action  is  in  favor  of  the  surety  alone,  the  case 
is  not  within  the  exception,  but  is  governed  by  the  rule. 
The  judgment  will  be 

Affirmed. 
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Thornton  v.  MoCor^hick:. 

1.    Arbitration  and  Award:    not  statutory:    governed    by  {^  ^ 

COHMON  1*1  w.    The  legality  and  effect  of  an  award  not  made  in    ' 

accordance  with  the  provisions  of  the  statute  must  be  determined 
by  the  rules  relating  to  awards  at  common  law. 

:    CONCLUSIVENESS  OF  AWARD.    A  common-law  award  must 


o 


be  held  to  be  conclusive  between  the  parties  as  to  all  matters  sub- 
mitted to  arbitration,  imless  a  material  mistake  appears  on  the  face 
of  the  a wai'd,  or  unless  equitable  grounds  for  setting  it  aside  are 
shown.  And  where  both  parties  have  agreed  to  abide  by  the  judg- 
ment of  the  arbitrators  as  it  should  appear  in  the  award,  neither 
can  afterwards  object  to  the  award  on  account  of  errors  of  judg- 
ment on  the  part  of  the  arbitrators. 

3.  :  CONSTRUCTION  OF  AGREEMENT.  The  agreement  for  arbi- 
tration in  this  case  related  to  the  rights  of  the  parties  under  a  farm 
lease,  which  by  its  terms  w  as  to  terminate  March  1, 1891,  but 
which,  by  the  agreement,  w  as  to  terminate  July  1, 1887.  The  lease 
\  provided  that  at  its  termination,  at  the  end  of  the  full  term,  plain- 
tiff was  to  leave  upon  the  premises  hay,  oats,  com,  and  other  arti- 
cles, equal  in  quality  and  amount  to  that  received  by  him  at  the 
beginning  of  the  term ;  and  the  agreement  for  arbitration  provided 
that  the  rights  of  the  parties  to  the  lease  should  be  the  same  sa 
though  it  had  terminated  regularly.  Held  that  the  agreement  did  not 
contemplate  that  the  place  and  property  should  be  left  July  1, 1887, 
in  the  same  condition  in  all  respects  as  the  lease  required  for  March 
1, 1891,  since  that  was  not  possible ;  but  only  that  this  provision  of 
the  lease  should  be  considered  by  the  arbitrators,  and  allowance 
made  therefor. 


4.      :     SUBMISSION  AT  COMMON  LAW  :    AWARD  AGAINST  EVIDENCE  : 

REVIEW.  The  parties  in  this  case  saw  fit  to  submit  their  claims 
and  differences  to  a  tribunal  of  their  own  creation,  which  they 
invested  with  exclusive  jurisdiction,  free  from  statutory  control, 
and  they  made  the  decision  of  that  tribunal  final.  Held  that  the 
award  could  be  set  aside  only  upon  equitable  groimds,  and  that  the 
want  of  sufficient  evidence  to  sustain  it  was  not  such  ground. 
Accordingly,  where  the  agreement  of  arbitration  did  not  require 
witnesses  to  be  sworn,  the  fact  that  the  arbitrators  gave  more  cre- 
dence to  the  unsworn  statements  of  plaintiff  than  to  writings 
offered  by  defendant  was  no  ground  for  disturbing  the  award. 

5.  — -         ;      ASSAILING  AWARD  AFTER  ACCEPTING  BENEFITS.      One  who 

has  accepted  the  benefits  of  an  award  in  part  cannot  be  heard  to 
object  to  its  validity. 
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Appeal  from  Palo  Alto  District  Court, — Hon.  Geoege 

H.   Cabb,  Judge. 

Filed,  Octobeb  2,  1888. 

On  the  twenty-second  day  of  January,  1886,  the 
defendant  leased  to  plaintiflE  a  farm  in  Palo  Alto  county 
for  the  term  of  five  years,  commencing  on  the  first  day 
of  March,  1886,  and  also  a  quantity  of  personal  property, 
consisting  in  part  of  agricultural  i  mplements,  stock,  hay 
and  grain.  On  the  seventh  day  of  June,  1887, 
these  parties  entered  into  an  agreement,  the  parts  of 
which  material  to  a  determination  of  this  case  are  as 
follows:  "Whereas  controversies  exist  between  us, 
Charles  McCormick  and  J.  R.  Thornton,  of  Palo  Alto 
county,  Iowa,  in  relation  to  divers  matters  growing  out 
of,  or  in  some  way  connected  with,  the  relation  of  land- 
lord and  tenant  between  us,  under  a  certain  agreement 
of  lease  dated  the  twenty-second  day  of  January,  A.  D. 
1886,  and  which  said  lease,  it  is  agreed  between  the  par- 
ties, shall  now  terminate  and  end,  and  the  rights  of  the 
parties  under  said  lease  shall  be  the  same  as  provided 
therein  at  the  regular  end  or  termination  thereof :  now, 
therefore,  we,  the  undersigned,  Charles  McCormick  and 
J.  R.  Thornton,  do  hereby  agree  to  submit  all  and  every 
matter  of  diflPerence  between  us,  under  said  contract  or 
otherwise,  to  Alexander  Sims,  Thomas  Lane  and  Joseph 
S.  Atkinson,  of  Palo  Alto  county,  who  shall  meet  at 
Emmetsburg,  at  such  time  and  place  as  they  shall  select, 
and  who  shall  arbitrate,  award,  adjudge  and  determine 
such  matters  as  either  of  us  may  in  writing  present  to 
said  arbitrators  for  their  consideration,  with  power  to 
said  arbitrators  to  call  in  and  examine  witnesses  on  such 
points  as  they  may  think  necessary,  and  award  the  costs 
of  same  to  the  party  calling  such  witnesses  ;  and  each 
party  must  present  all  matters  which  he  has  against  the 
other  to  the  said  arbitrators  in  writing,  or  be  forever 
barred  and  estopped  from  making  any  further  or  other 
claim ;  and  said  arbitrators  shall  make  their  report, 
specifying  the  items  allowed  to  each,  and  the  items 
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claimed  by  each,  respectively,  which  are  rejected,  and, 
after  offsetting  the  claims  allowed  to  the  one  against  the 
other,  shall  award  to  that  one  in  whose  favor  the  bal- 
ance is  fonnd  sach  sum  as  they  shall  find  and  determine 
to  be  his  due  against  the  other,  to  be  paid  and  payable 
within  sixty  days  from  the  time  said  arbitrators  shall 
make  their  award  ;  and  said  arbitrators  shall  also  by 
their  said  award  fix  and  determine  the  time  ait  which 
possession  of  said  farm  and  property  shall  be  given  to 
the  said  Charles  McCormick ;  and  such  award  shall  be 
made  in  duplicate,  and  one  copy  delivered  to  each  of  the 
undersigned.  *  *  *  And  the  undersized  do  mutually 
covenant  and  agree  to  and  with  each  other  that  the  award 
to  be  made  by  the  arbitrators,  or  by  any  two  of  them,  shall, 
in  all  things,  by  us  and  each  of  us  and  our  personal  rep- 
resentatives, be  well  and  faithfully  kept,  observed  and 
performed,  provided  that  such  award  be  niade  in  writ- 
ing, under  the  hands  of  said  arbitrators,  or  any  two  of 
them,  and  be  delivered  to  us  personally,  or  forwarded 
to  us  by  mail,  on  or  before  the  thirtieth  day  of  June, 
1887."     The  arbitrators  rendered  their  award  in  writing 
on  the  twenty-first  day  of  June,   1887,   and   thereby 
determined    that    defendant   should  pay  to    plaintiff 
$149.47,  and  that  certain  stock  and  poultry  should  be 
divided  according  to  a  plan  therein  specified.     It  appears 
that  the  property  was  divided  according  to  the  award. 
This  action  is  brought  to  recover  the  amount  of  recov- 
ery named  in  the  award,  and  eight  dollars,  alleged  to 
be  due  the  plaintiff  in  a  division  of  cattle,  made  pursu- 
ant to  the  award.     The  defendant  set  up  an  equitable 
defense  in  his  answer,  and  asks  that  the  award  be  set 
aside,   and  that  the  court   examine    the  claims    and 
demands  of  the  parties,  and  make  such  settlement  as 
shall  be"  equitable,  and  render  judgment  accordingly. 
A  demurrer  to  the  answer  was  sustained.    The  defend- 
ant electing   to   stand    on    his  answer,  judgment   was 
rendered    in  favor  of  plaintiff  for  $151.60  and  costs. 
Defendant  appeals. 

Soper  <6  Allen,  for  appellant. 

Clarke  &  Call^  for  appellee. 
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Robinson,  J. — The  agreement  to  arbitrate  in  terms 
provided  for  the  settlement  of  all  matters  of  difference 

between  the  parties,  but  did  not  authorize 

an?Swirf°''    the   enforcement   of    the     award,     which 

SoTeraedbr*  should  be  made  by  the  judgment  of  a 
court.  The  award  m  question  was  not 
made  ii^  accordance  with  the  provisions  of  the  statute 
relating  to  arbitration,  and  is  not,  therefore,  governed 
by  them,  but  its  legality  and  effect  must  be  determined 
by  the  rules  relating  to  awards  at  common  law. 
McKinhis  v.  Freeman^  38  Iowa,  366;  Burroughs  v. 
David^  7  Iowa,  159. 

L    It  is  insisted  by  appellant  "  that  the  proceedings 
of  said  arbitrators  werid  unfair,  unjust  and  illegal,  in 

this,  that   they  ignored  all   matters,   con- 

*  siveneBs  of     tracts,  aud  written  evidences  of  debt,  and 

"^'  payment  which  was  made  by  this  defendant, 

and  upon  which  he  relied,  both  to  substantiate  his 
claims,  and  defend  himself  against  the  claims  of  this 
plaintiff,  and  accepted  as  true  the  loose,  verbal  state- 
ments of  the  plaintiff  with  regard  to  the  matters  in  con- 
troversy, and  did  not  require  him  to  substantiate  the 
same  by  his  oath  or  otherwise ;  no  witness  having  been 
examined  under  oath.  That  his  statements  taken  and 
received  by  said  arbitrators  as  aforesaid  were  in  many 
particulars  incorrect,  false,— willfully  so, —and  that 
said  arbitrators,  with  more  credulity  thj^n  judgment, 
made  up  the  base  of  their  findings  thereon.  That  the 
same  are  full  of  mistakes  and  inaccuracies."  We 
understand  the  rule  to  be  that  an  award  of  this  kind 
will  not  be  set  aside  for  error  in  the  judgment  of  the  arbi- 
trators, nor  for  a  mistake  which  would  not  have  had  any 
material  influence  on  the  arbitrators  in  reaching  their 
conclusions.  To  justify  the  interference  of  a  court,  there 
must  be  a  showing  of  fraud,  corruption,  partiality,  or 
misconduct  on  the  part  of  the  arbitrators,  or  some  fraud 
on  the  part  of  the  party  relying  upon  the  award,  or  a 
material  mistake  which  entered  into  it.  Burroughs  v. 
,J)avidy  7  Iowa,  159 ;  Boston  Water-Power  Co.  v^   Oray^ 
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6  Mete.  165  ;  AlJceii  v.  Bolan^  1  Brev.  239  :  Bumpass  t). 
Webb,  4  Port.  [  Ala.  ]  65.  Some  cases  hold  that,  when 
the  law  and  the  facts  are  left  to  the  decision  of  the  arbi- 
trators, their  award  will  not  be  set  aside  for  a  mistake, 
unless  it  is  shown  on  the  face  of  the  award.  Jones  v, 
Boston  Mill  Corp.,  6  Pick.  156  ;  Boston  Water-Power 
Co.  V.  Or  ay,  supra  ;  6  Wait,  Act.  &  Def .  630 ;  Pleas- 
ants v.  BosSj  1  Wash.  [Va.]  166;  Jocelyn  v.  Donnel, 
Peck  [Tenn.]  274.  We  are  of  the  opinion  that  a  com- 
mon-law award  must  be  held  to  be  conclusive  between 
the  parties  as  to  all  matters  submitted  to  arbitration, 
anless  a  material  mistake  appear  upon  the  face  of  the 
award,  or  unless  equitable  grounds  for  setting  it  aside 
are  shown.  When  an  award  is  questioned  on  equitable 
grounds  the  pleading  attacking  it  should  allege  facts,  as 
distinguished  from  legal  conclusions,  which  show  that 
it  should  be  set  aside.  In  this  case  the  answer  charges 
mistake  and  wrongful  conduct  on  the  part  of  the  arbi- 
trators, and  many  alleged  errors  are  set  out.  In  review- 
ing the  decision  of  the  court  below,  we  must  consider 
the  pleadings  as  a  whole ;  and  we  find  that  many  of  the 
matters  of  which  appellant  complains  are  at  most  but 
errors  of  judgment.  Both  parties  agreed  to  abide  by 
the  judgment  of  the  arbitrators  as  it  should  appear  in 
the  award.  Neither  can  now  be  heard  to  complain 
because  it  is  not  what  he  had  hoped  it  would  be. 

II.    Appellant  places  special  stress  upon  the  facts 
that  the  lease  provided  that  at  its  termination  at  the  end 

of  the  full  term  plaintiff  was  to  leave  upon 

stmctionof  the  premises  hay,  oat«,  corn,  and  other 
articles,  equal  in  quality  and  amount  to 
that  received  by  him  at  the  beginning  of  the  term  ;  and 
the  agreement  for  arbitration  provided  that  the  rights 
of  the  parties  to  the  lease  should  be  the  same  as  though 
it  had  terminated  regularly  ;  that  the  value  of  prop- 
erty equal  in  quality  and  amount  to  that  received  by 
plaintiff  was,  on  the  first  day  of  July,  1887,  the  date 
fixed  by  the  arbitrators  for  the  surrender  of  the  farm 
Vol.  76—19 
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and  other  property,  equal  to  $429.52,  yet  the  arbitra- 
tors divided  it  between  the  parties,  allowing  defendant 
but  $199.16  therefor.  It  is  evident  that  the  agreement 
for  arbitration  did  not  contemplate  that  the  place  and 
property  should  be  left  on  the  first  day  of  July,  1887,  in 
all  respects  as  the  lease  required  for  the  first  day  of 
March,  1891.  That  was  not  possible ;  but  we  think  the 
clause  of  the  agreement  referred  to  was  designed  to 
require  that  the  obligations  created  by  the  lease  should 
be  considered  in  connection  with  other  matters  of  differ- 
ence between  the  parties,  and  that  allowance  therefor 
should  be  made.  The  amount  of  property  of  the  kind 
which  was  left  on  the  farm  was  not  equal  in  quantity  to 
that  received  by  plaintiff,  and  a  money  allowance  was 
therefore  necessarily  made.  The' answer  charges,  in 
effect,  that  this  allowance  was  not  large  enough. 
Whether  it  was  or  not  depends  upon  the  evidence. 
That  is  not  before  us,  and  could  not  be  weighed  if  it 
were.  Jocelyn  v.  Donnely  supra ;  Bumpass  v.  Webb^ 
supra. 

III.    Appellant  claims  that  the  arbitrators  ignored 
all  written  contracts  and  written  evidences  of  debt  and 

^ .  gubmis-  payment  held  by  him,  and  accepted  in  lieu 

Son  Sw^^"'  thereof  the  unsworn  statements  of  plaintiff. 
SJideno"^^*  The  agreement  of  arbitration  did  not 
reTiew.  require  that  witnesses  be  sworn.    The  con- 

tracts and  evidences  of  debt  and  payment  referred  to 
are  not  specified,  hence  we  cannot  determine  whether  or 
not  it  was  error  to  reject  them.  But  taking  the  state- 
ments of  the  answer  together,  it  appears  that  what  the 
arbitrators  did  was  to  give  more  credence  to  the  oral 
and  unsworn  statements  of  plaintiff  than  to  writings 
offered  by  defendant.  This  was  certainly  within  the 
power  of  the  arbitrators,  so  far  as  the  answer  shows, 
and  their  action  was  final.  The  answer  is  chiefly  in  the 
nature  of  an  application  for  a  new  trial,  based  upon 
alleged  insufftciency  of  the  evidence  to  support  the 
award.  But  the  parties  saw  proper  to  submit  their 
claims  and  differences  to  a  tribunal  of  their  own  crea- 
tion, which  they  invested  with  exclusive  jurisdiction, 
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free  from  statutory  control.  They  made  the  decision  of 
that  tribunal  final,  in  the  absence  of  equitable  grounds 
for  setting  it  aside,  and  a  lack  of  evidence  is  not  one  of 
these. 

ly.    Another  objection  to  granting  appellant  the 
relief  he  demands  is  that  he  has  accepted  the  provisions 

of  the  award  in  part.    The  pleadings  show 

^ awmrt^te^  *^^*  *^®  '^"^  ^^  ^®^^  surrendered,  and 
KSoSte'  *^®  stock  divided.  So  far  as  shown,  the 
.  defendant  has  accepted  all  the  benefits 
given  to  him  by  the  award.  Having  done  this,  he  can- 
not be  heard  to  say  that  it  is  illegal.  See  County  of 
Buena  Vista  v.  Iowa  Falls  &  S.  O.  By.  Co.^  65  Iowa, 
160,  and  cases  therein  cited.  The  award  was  an  entirety. 
We  conclude  that  appellant  has  failed  to  show  any 
sufficient  ground  for  setting  aside  the  award.  The 
judgment  of  the  district  court  is  therefore 

Affirmed. 


Poster  et  al.  v.  Hiksen  et  al. 

1.   Fraotioe:  BvmBNOB:  facts  eitown  to  jubqb.    It  would  «eem     l^  ^JJ 
that  in  passing  upon  a  motion  to  strike  a  biU  of  exceptions  from  — 

the  files,  the  court  maj  consider  facts  known  to  himself  and  stated 
at  the  hearing,  as  well  as  affidavits  filed  in  the  case. 

S.    :  FnJNQ  papers  :  what  bssbnti^l.    Where  a  biU  of  ezcei>- 

tions  was  left  with  the  judge  to  be  corrected,  signed  and  filed  by 
him,  and  he  handed  it  to  the  clerk  to  be  filed,  held  that  it  was  filed 
in  contemplation  of  law^  eyen  though  the  clerk  failed  to  indorse 
it  as  filed  and  to  make  a  note  of  it  in  the  appearance  docket.  (Com- 
pare Boyer  «»  Foater^  62  Iowa,  821,  and  State  v.  Brigga,  68 
Iowa,  416). 

Appeal   from    Des   Moines    District    Court. — Hon. 

Charles  H.  Phelps,  Judge. 

Filed,  October  2,  1888. 

AppxaIi  from  an  order  of  the  court  overruling,  a 
motion  filed  by  the  plaintiffs  to-strike  a  bill  of  excep- 
tions from  the  files. 
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•TbAn  C  Power ^  for  appellants. 

(7.  Z.  Poor,  for  appellees. 

Seevers,  C.  J. — The  facts  are  that  on  the  eighteenth 
day  of  March,  1887,  the  court  made  certain  rul- 
ings, to  which  defendants  orally  excepted.  Counsel 
for  the  plaintiffs  had  knowledge  of  such  exception.  The 
bill  of  exceptions  was  afterwards  prepared  and  sub- 
mitted to  counsel  for  the  plaintiffs,  who  made  some 
objections  to  the  bill,  and,  after  hearing  counsel  on  both 
sides  in  relation  thereto,  the  judge  took  the  paper,  and 
said  he  would  make  such  alterations  as  he  thought 
right,  sign,  and  have  it  filed.  The  judge  did  sign  the 
bill  of  exceptions  within  thirty  days  afterwards,  and 
handed  it  to  the  clerk.  It  was  not  then  marked  ' '  Filed ' ' 
by  the  clerk.  Afterwards  the  bill  of  exceptions,  and 
other  papers  in  the  case,  were  taken  from  the  clerk's 
office  for  the  purpose  of  preparing  an  abstract  for  an 
appeal  to  this  court.  Afterwards  counsel  for  the  appel- 
lants made  application  to  counsel  for  the  defendants  for 
said  papers,  for  the  purpose  of  preparing  an  additional 
abstract,  and  the  same,  with  exception  of  this  particular 
bill  of  exceptions,  were  handed  to  him.  There  was  no 
design  in  this,  but  the  bill  of  exceptions  was  not  so 
delivered  by  mistake.  It  was  then  discovered  that  it 
had  not  been  marked  ''  Filed.'*  This  was  in  September, 
1887.  Counsel  for  appellants  made  inquiry  at  the  clerk' s 
office  for  the  bill  of  exceptions,  and  was  unable  to  find 
it ;  nor  was  he  able  to  obtain  any  knowledge  that  it  had 
ever  been  signed  by  the  judge;  and  it  is  a  fact 
that  he  did  not  know  that  it  had  been  so  signed. 
Afterwards  the  bill  of  exceptions  was  taken  to  the 
clerk's  office  by  counsel  for  the  defendants,  and 
the  same  was  marked  "filed"  by  the  clerk  as  of  the 
date  of  April  9,  1887,  and  a  proper  entry  of  such  filing 
made  on  the  appearance  docket,  and  certain  other 
entries  made  therein,  or  entries  that  had  been  made 
changed  so  as  to  make  the  same  consist<ent  with  the  one 
in  relation  to  filing  the  bill  of  exceptions.  The  appel- 
lants made  a  motion  to  strike  such  bill  from  the  files, 
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which  was  overruled,  and  the  judge  stated  in  the  order 
overruling  the  motion  that  he  did  so  upon  facts  ''  made 
to  appear,  as  well  by  the  statement  of  the  judge  on  the 
hearing  of  the  motion  as  by  affidavits  on  file/' 

We  are  required  to  determine  whether  the  court 

erred  in  overruling  the  motion.     The  facts  known  to 

1.  practicb:        ^-^^  i^^g^j  aiid  upon  which  he  based,   in 

fMtlfkSownto  pa^**  ^*  least,  his  ruling,  are  not  contained 

iadce.  jjj  ^^Q  record,   and    that  such  knowledge 

might  possibly  have  an  important  bearing  on  the  ques- 
tion to  be  determined  it  may  be  readily  conceived. 
Error  must  affirm  atively  appear,  and  it  may  be  that  it 
was  incumbent  on  the  appellants  to  have  embodied  in 
the  record  the  statement  of  the  judge  made  at  the  hear- 
ing. But  waiving  this  question,  for  the  reason  that  it  is 
not  expressly  and  in  words  made  by  counsel  for  the 
defendants,  we  are  required,  we  think,  to  presume  that 
the  judge  left  the   bill  of  exceptions  with  the  clerk,   to 

be  filed  by  him,  and  kept  in  his  office  as  a 
p^nr'what  paper  or  record  in  the  case  to  which  it 
****"  belonged.     It  was  not  essential,  nor  is  it 

required,  that  such  a  paper  should  be  entered  in  or  a 
note  made  of  it  in  the  appearance  docket.  Royerv. 
Foster^  62  Iowa,  321.  As  the  bill  of  exceptions  was 
placed  in  the  clerk's  office,  to  be  filed  and  kept  therein, 
it  was  filed  as  contemplated  in  the  statute.  Code,  sec. 
2831.  The  failure  of  the  clerk  to  properly  indorse  the 
fact  that  it  had  been  filed,  on  the  bill  of  exceptions, 
should  not  prejudice  the  defendants.  Nor  was  it  essen- 
tial that  it  should  be  so  indorsed.  Such  an  indorsement 
is  mere  evidence  of  the  filing.  See  State  v.  Briggs^  68 
Iowa,  416.  The  subsequent  removal  from  the  clerk's 
office  for  a  proper  purpose  is  immaterial.  The  order  of 
the  district  court  must  be 

Affirmed. 
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123   308 

Statute  of  Limitations:  action  on  bailment:  when  it  begins  to 
BUN.  The  statute  of  limitations  will  not  begin  to  run  in  favor  of  a 
bailee  until  he  denies  the  bailment  and  converts  the  property  to  his 
own  use.  Accordingly,  in  this  case,  where  plaintiff  deposited  with 
defendant  a  watch  to  be  repaired  and  for  safe-keeping,  and  did  not 
demand  it  for  a  period  of  ten  years,  when  defendant  refused  to 
deliver  it,  held  that  an  action  for  its  conversion  might  be  brought  at 
any  time  within  five  years  from  the  date  of  such  demand  and 
refusal. 

Appeal  from  Johnson    District  Court — Hon.   H.   S. 

Pairall,  Judge. 

Filed,  October  2,  1888. 

The  plaintiff  brought  this  action  to  recover  the  value 
of  a  gold  watch,  of  which  he  clai  med  to  be  the  owner, 
and  which  he  alleged  the  defendant  converted  to  his  own 
use.  A  motion  for  a  more  specific  statement  of  the 
cause  of  action  was  filed,  whereup  on  plaintlflf  filed  an 
amendment  to  the  petition.  A  demurrer  to  the  petition, 
as  amended,  was  filed,  and,  pending  the  decision  of  the 
demurrer,  the  plaintiff  again,  by  leave  of  the  court, 
amended  his  petition.  The  defendant  again  demurred 
to  the  petition  as  amended.  The  demurrer  was  sus- 
tained. The  plaintiff  elected  to  stand  upon  his  petition 
as  amended,  and  judgment  was  rendered  against  him  for 
costs.      He  appeals. 

RancJc  &  Wade^  for  appellant. 

Robinson  &  Patter son^  for  appellee. 

RoTHKOOK,  J. — As  the  cause  was  determined  upon  a 
demurrer,  it  is  necessary  to  set  out  the  material  facts  aa 
they  appear  in  the  petition,  and  the  amendments  thereto. 
They  are  in  substance  as  follows :  By  the  original  peti- 
tion and  the  first  amendment  it  was  averred  that  in 
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the  year  1877  the  plaintiff  delivered  the  watch  in  ques- 
tioa  to  the  defendant  for  repair  and  safe-keeping ;  and 
that  he  demanded  the  same  of  the    defendant  abont 
March,  1887 ;  and  that  def en  dant  gave  an  evasive  answer 
to  the  demand  ;  and  that  a  formal  demand  was  after- 
wards   made,    and    defendant  failed  and   refused  to 
deli ver  the  watch.     By  the  second  amendment  it  was 
averred  that  said  watch  was  delivered  to  the  defendant 
for  repairs;  that  after  the  repairs  were  made,  and  in  the 
same  year,  at  the  suggestion  of  the  defendant,  the  watch 
was  left  in  his  possession  for  safe-keeping ;  that  the  par- 
ties afterwards  had  a  number  of  conversations  about  the 
watch,  in  which  defendant    proposed  to  purchase  the 
same,  but  plaintiflE  refused  to  sell ;  that  these  conversa- 
tions occurred  about  every   year,  or  of tener ;  that  no 
demand  was  made  until  about  1887,  and  that  the  defend- 
ant at  no  time  refused  to  deliver  the  watch  to  plaintiflE 
until  that  time;  that   when    the    demand  was  made 
defendant  delivered  to  plaintiff  a  lady's  watch,  which 
was  deposited  with  defendant  by  plaintiJBf  at  the  same 
time,  and  under  the  same  contract  as  the  watch  for  the 
conversion  of  which  this  action-  was  brought ;  that,   at 
the  time  the  watch  in  question   was  delivered  to  the 
defendant,  the  parties  were  intimate  friends  and  neigh- 
bors, and  that  the  plaintiflf  allowed  the  watch  to  remain 
in  the  possession  of  defendant  because  of  said  intimate 
friendship,  and  by  reason  of  the  confidence  placed  in 
him  as  a  friend  and  neighbor.     The  demurrer  to  the 
petition  was  on  the  ground  of  the  statute  of  limitations. 
The  action  was  commenced  on  the  twenty-fifth  day  of 
October,  1887,  and  actions  of  this  kind  are  barred  in  five 
years  from  the  time  the  cause  of  action  accrues.    Code, 
sec.  2529,  subd.  4. 

It  is  claimed  in  behalf  of  the  appellee  that  the  stat- 
ute commenced  to  run  at  the  tim  e  the  deposit  was  made, 
and  that,  a  demand  of  the  watch  not  having  been  made 
within  five  years  from  the  deposit,  the  action  is  barred. 
In  other  words,  the  claim  is  that  no  action  can  be  main- 
tained because  demand  was  not  made  within  five  years 
after  the  inception  of  the  relation  of  bailor  and  bailee 
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between  the  parties.  It  is  a  general  rule  tliat  a  party 
cannot  prevent  the  running  of  the  statute  of  limitations 
by  omitting  to  do  some  act  which  he  might  have  done, 
or  which  he  is  required  by  law  to  do.  A  party,  having 
a  claim  for  money  against  a  county,  cannot  extend 
the  time  for  commencing  the  action  by  failing  to  present 
his  claim  to  the  board  of  supervisors.  Baker  v.  JoJiTiscm 
County^  33  Iowa,  166.  The  same  rule  applies  to  promis- 
sory notes  payable  on  demand.  And,  generally,  where 
a  right  of  action  depends  upon  a  demand,  such  demand 
must  be  made  within  the  period  prescribed  by  the  statute 
of  limitations.  Ball  v.  Kedkxik  &  N,  W.  By.  Co.^  62 
Iowa,  753.  This  is  the  rule  as  to  actions  arising  upon 
contracts,  express  or  implied.  See  Thrall  v.  Mead '  s  Est , 
40  Vt.  540 ;  Codman  v.  Rogers^  10  Pick.  112 ;  Palmer  v. 
Palmer^  36  Mich.  488 ;  Jameson  v.  Jameson^  72  Mo.  640. 
In  Codman  v.  Rogers  it  is  held  that  the  statute  will 
not  begin  to  run  until  demand,  yet,  unless  demand  be 
made  in  a  reasonable  time,  the  plaintiff  will  not  be 
entitled  to  relief ;  and  a  reasonable  period  of  time  is  . 
determined  by  the  circumstances ;  and  where  no  cause 
for  delay  is  shown,  the  time  is  to  be  fixed  by  the  statute 
of  limitations.  But  the  action  in  this  case  is  in  the 
nature  of  an  action  for  a  tort.  It  is  not  grounded  upon 
an  agreement  to  pay  money  for  the  watch  on  demand  for 
the  money.  The  defendant  was  engaged  in  the  business 
of  a  jeweler  and  repairer  of  watches.  It  is  alleged  in  the 
petition  that  the  watch  is  very  valuable,  and  worth  some 
three  hundred  and  twenty-five  dollars,  and  that  after  it 
was  repaired  it  was  left  with  defendant  for  safe-keeping. 
It  was  not  contemplated  by  the  parties  that  a  demand 
would  be  made  immediately.  If  such  had  been  the 
intention,  it  would  not  have  been  deposited  for  safe- 
keeping. No  right  of  action  accrued  until  there  was  a 
wrongful  conversion  of  the  property.  The  rights  and 
obligations  of  a  bailee  of  personal  property  are  very 
much  like  those  of  atrusteeof  a  resulting  trust  in  realty, 
and  it  has  always  been  held  that  the  statute  of  limitations 
commences  to  run  in  favor  of  a  trustee  from  the  time 
when  he  denies  the  trust,  and  claims  the  trust  property 
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as  his  own.  Peters  v.  Jones,  35  Iowa,  512  ;  Oebhart  v. 
Saltier,  40  Iowa,  152.  Upon  the  same  principle  the 
statute  of  limitations  will  not  begin  to  ran  in  favor  of  a 
bailee  until  he  denies  the  bailment  and  converts  the 
property  to  his  own  use.  And  the  refusal  to  deliver  the 
property  on  demand  is  a  conversion.  In  our  opinion, 
the  demurrer  to  the  petition  should  have  been  overruled. 

Reversed. 

Baldwin  v.  The  St.  Louis,  Keokuk  &  Northwestern  .-75  ^,7 

Railvtay  Company.  '—    ^ 

7*      297 

1.  Fraotioe :    trial  notices  :    eule    op    court  :    construction  :  }^ ^ 

REVIEW.  A  rule  of  the  district  court  provided  for  making  orders 
during  the  term  for  the  service  of  trial  notices  ten  days  prior  to 

such  date  as  the  court  might  na  me  ;  and  that  court,  in  construing 
the  rule,  held  that  it  authorized  an  order  for  the  service  of  a  trial 
notice  in  a  special  case.  Held  that  tliis  was  a  reasonable  con- 
struction of  the  rule ;  but  that  if  it  were  doubtful,  admitting  of  an 
honest  difference  of  opinion,  this  court  would  not  interfere  with 
that  court's  construction  of  its  own  rule. 

2.  Master  and  Sopvant :  NEaLioENOB  of  vice-principal  :  uabilitt. 
One  who  has  charge  of  the  timber-yard  of  a  railroad  company,  and 
eniplojB  and  discharges  men,  is  a  vice-principal ;  and  one  who 
takes  his  place  when  absent  is  a  temporary  vice-principal ;  and  for 
the  negligence  of  such  persons,  resulting  in  personal  injury  to  a 
subordinate  employe,  the  company  is  liable. 

8.     :  NEGLiaENCB:    NOTICE  TO  VICE-PRINCIPAL.    In  such  case, 

notice  to  the  temporary  vice-principal,  when  he  was  acting  as  such, 
of  the  defective  piling  of  timbers  which  caused  the  injury,  was 
notice  to  the  company,  regardless  of  the  question  whether  or  not  he 
had  any  duty  to  perform  in  the  piling  of  the  timbers,  or  in  con- 
nection with  the  piles. 

4.  Practice:  examination  op  witnesses  :  control  op  counsel.  A 
witness  was  asked  on  cross-examination,  in  language  hardly  proper, 
whether  his  testimony  was  not  false,  which  question  he  resented. 
Another  question  of  like  import  was  then  asked,  to  which  an 
objection  was  sustained.  Held  that  the  court  properly  stopped  the 
course  of  the  examination;  because,  while  witnesses  may  be  so 
interrogated  as  to  test  their  truthf  u  Iness,  this  should  be  done  in 
such  a  manner  that  unseemly  scenes  between  them  and  counsel 
may  be  avoided. 

Appeal  from  Lee  District  Court, — Hon.  J.  M.  Casey, 

•  Judge. 

Piled,  October  2,  1888. 


298 SUPREME  COURT  OF  IOWA, 

BciHwin  V.  The  St.  Louis,  K.  &  N.  W.  Hy.  Co. 

Action  to  recover  damages  for  personal  injuries 
sustained  by  plaintiff  while  in  the  employ  of  defendant, 
through  its  negligence.  There  was  a  judgment  on  a 
verdict  for  plaintiff.    Defendant  appeals. 

/.  H.  Anderson  and  H^  H.  Tr  imblcj  for  appellant. 

Oibson  Brown  and  D.  F.  Miller^  Jr.^  for  appellee. 

Beck,  J. — I.  This  is  the  fourth  appeal  to  this  court 
in  this  case.  See  63  Iowa,  210  ;  68  Iowa,  37  ;  72  Iowa, 
45.  The  pleadings  and  evidence  found  in  the  abstract 
before  us  upon  this  appeal  are  substantially  the  same  as 
those  in  the  former  appeals,  and  are  stated  in  the 
opinions  announcing  our  former  decisions,  so  far  as  was 
deemed  necessary.  In  one  or  two  instances  it  is  claimed 
that  the  evidence  upon  the  last  trial  is  to  some  extent 
different  from  the  evidence  on  the  former  trials.  If  it  be 
found  in  the  consideration  of  the  case  in  this  opinion 
that  these  differences  are  important,  they  will  receive 
proper  notice.  Our  former  opinions,  in  connection  with 
this  opinion,  present  all  the  pleadings  and  evidence  nec- 
essary for  an  understanding  of  the  points  of  our  present 
decision.  We  shall  proceed  to  the  consi(ieration  of  the 
questions  raised  by  defendant's  counsel  in  the  order  of 
their  discussion  by  them. 

II.  A  rule  prevailing  in  the  district  court  is  in  the 
following   language :     ^^  Rule    2.      In    any   case    once 

continued,  where  an  answer  is  on  file,  either 

1   Pbaotzcs  * 

trial  notices :  party  desiriug  to  bring  such  cause  on  for  trial 
construction:  at  any  term  shall,  at  least  ten  days  before 
such  term,  file  with  the  clerk  a  notice  of 
trial,  and  no  such  cause  shall  stand  for  trial  unless  a 
trial  notice  be  so  filed,  except  by  consent  of  parties : 
provided,  that,  after  the  commencement  of  the  term, 
the  court  may,  in  its  discretion,  by  order  entered  of 
record,  permit  notices  of  trial  to  be  entered  in  the  same 
manner,  ten  days  prior  to  such  date  as  the  court  may 
name  in  such  order.  Such  ord^r  may  be  general,  and 
not  entered  of  record  in  each  particular  case^'    The  case 
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had  once  been  continued,  and  no  notice  under  this  rule 
had  been  given  before  the  term.  But  after  the  com- 
mencement of  the  term  a  notice  in  accord  with  the 
rule  was  given  in  pursuance  of  an  order  entered  of  record 
in  this  case,  as  contemplated  by  the  rule.  But  the  order 
was  si)ecial,  applying  in  this,  and  no  other,  case.  To 
the  entering  of  this  order  defendant  excepted,  and  now 
insists  that  it  is  erroneous.  The  ground  of  defendant's 
objection,  as  we  understand  it,  is  that  the  rule  contem- 
plates that  the  order  shall  be  general,  and  should  not  be 
made  applicable  to  one  case.  The  district  court,,  we 
think,  rightly  construed  the  rule  to  authorize  the  special 
order  applicable  to  this  case  alone.  We  think  the  lan- 
guage of  the  rule  plainly  authorizes  this  conclusion. 
But  were  it  doubtful,  admitting  an  honest  difference  of 
opinion,  we  would  not  disturb  the  construction  of  the 
district  court  of  its  own  rules.  We  w^ould  presume  that 
such  construction  is  in  harmony  with  the  intention  with 
which  the  rule  was  adopted,  and  we  would  regard  the 
construction  as  a  part  of  the  rule  itself,  settling  the , 
practice  upon  this  point  through  the  whole  district.  We 
therefore  feel  bound  to  follow  the  interpretation  of  the 
rule  adopted  by  the  district  court,  and  affirm  its  ruling 
complained  of  by  counsel. 

III.    Counsel  for  defendant  insist  that  the  evidence 
fails  to  support  the  verdict,  and  that  the  court  below, 

therefore,  erred    in    refusing   to    direct   a 
'  senrant :  negii.  verdict  for  defendant.      This  objection  is 
prt ncipai :  lia-  based  upou  the  claim  that    plaintiff,   not 
being   engaged    in    the    operation    of    the 
railroad,    cannot    recover    for    the    negligence    of    a 
co-employe,  and  that  the  negligence,  if  any  were  shown, 
was  of  a  co-employe.     We  think  the  evidence  tends  to 
show  negligence  on  the  part  of  the  person  having  charge 
of  the  piling  of  the  timber,  and  its  care,  which  caused 
the  injury.     This  person  had  full  control  of  the  timber- 
yard,   employed   and    discharged  men,  and    is    to    be 
regarded  as  a  vice-principal.     He  was  sometimes  absent 
from  the  yard  and  the  care  and  management  of  the 
business,  and  matters  were  committed  to  or  devolved  on 
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another,  who  took  his  place,  and  exercised  the  authority 
with  which  he  was  charged.  This  other  person  is  there- 
fore to  be  regarded  as  a  temporary  vice-principal  in  the 
place  of  his  superior.  The  evidence  tends  to  show  negli- 
gence on  the  part  of  those  persons  who  w^ere  in  charge 
of  the  timber  and  directed  the  manner  of  piling  it. 
Certain  it  is  that  it  cannot  be  claimed  that  there  is  such 
an  utter  absence  of  evidence  as  requires  us  to  hold  that 
the  verdict  of  the  jury  was  the  result  of  passion  or  prej- 
udice. 

IV.  Evidence  was  admitted,  against  defendant's 
objection,  showing  that  Coller,  the  employe  who  acted 
3 .^g^i,.      for  the  vice-principal  having  charge  of  the 

to'Jice.Srtnci-   y^-^dj  ^^^  who  Seemed  to  be  a  kind  of  an 
p*^'  assistant  of  the  vice-principal,  was  informed 

of  the  defects  in  the  piling  of  the  timber  by  having  his 
attention  directed  to  it  by  a  witness.  It  is  insisted  that 
it  was  not  shown  that  Coller  had  charge  of  the  business, 
so  that  the  notice  to  him  would  operate  as  notice  to 
defendant.  But  the  evidence  is  amply  sufficient  to 
warrant  the  conclusion  (indeed,  it  is  hardly  contra- 
dicted )  that  Coller  did  have  charge  of  the  yard  when 
plaintiff  was  injured,  and  was  therefore  the  agent  of 
defendant ;  and  notice  to  such  agent  would  bind  the 
defendant. 

V.  Counsel  urge  that  the  court  erroneously  refused 
instructions  asked  by  defendant,  to  the  effect  that  before 

the  jury  could  consider  the  notice  to  Coller, 
they  should  find  that  he  had  some  duty  to 
perform  in  piling  the  timbers,  or  in  connection  with  the 
piles.  Coller  was  in  charge  of  the  yard,  as  an  agent, 
and  was  bound  to  report  to  his  principal  whatever 
affected  the  property  or  defendant's  interest  in  connec- 
tion therewith.  This  duty  did  not  rest  upon  the  fact 
that  he  had  piled  the  lumber,  or  had  authority  to  take 
down  the  piles  and  rebuild  them.  Surely,  if  for  any 
reason  a  pile  of  timbers,  would  appear  to  be  in  a  condi- 
tion which  would  warrant  the  conclusion  that  it  would 
fall,  resulting  in  injury  to  defendant ' s  property,  Coller' s 
duty  required  him  to  report  the  fact,  whether  he  had  or 
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had  not  built  the  piles,  or  had  or  had  not  authority  to  do 
any  labor,  or  make  any  outlay,  to  prevent  them  from 
falling. 

VI.    A  witness  for  plaintiff  was    asked    by  the 
defendant  whether  certain  statements  made  by  him  in 

his  testimony  were  not  without  foundation 

arainntionof    in  fact.     Au  objection  to  the  question  was 

control  Of'       sustaiued.      A  preceding  question  to  the 

witness,  in  language  hardly  proper,  asked 

him  to  state  if  his  testimony  was  not  false.     This  the 

witness  resented.     We  think  the'  court  rightly  stopped 

the  course  of  the  examination.     Witnesses  may  be  so 

interrogated  as  to  test  their  truthfulness  ;  but  this  should 

be  done  in  such  manner  that  unseemly  scenes  between 

them  and  counsel  may  be  avoided  ;  and  it  is  the  duty 

of  the  court  to  exercise  such  restraining  authority  over 

counsel  as  will  attain  that  end.    We  think  the  district 

court,  in  this  instance,  rightly  arrested  the  course  of 

examination  pursued  by  counsel. 

Vn.  The  rulings  of  the  district  court  upon  the 
instructions  given  and  refused,  we  think,  are  correct, 
and  demand  no  separate  consideration.  Many  of  the 
instructions  to  the  jury,  we  discover,  were  given  upon 
the  former  trials,  and  some  of  them  have  been  expressly 
approved  by  the  court  in  the  prior  appeals  in  this  case. 
They  present  proper  rules  applicable  to  the  questions  of 
negligence,  liability  of  defendant  therefor,  etc.,  which 
are  raised  by  the  issues  in  the  case.  In  our  opinion  the 
judgment  of  the  district  court  ought  to  be 

Affibheb. 
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,  75    aU: 
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109    103 

''  Liquor  Ntiisanoe:    injunction:   fbiob  voluntaby  abateicent. 

Where  leased  premises  were  used  for  the  unlawful  sale  of  intoxi- 
cating liquors,  with  the  knowledge  of  the  lessor's  agent,  but  with- 
out such  knowledge  by  the  lessor,  who  was  a  non-resident  of  the 
state,  and  the  lessor,  upon  learning  of  such  unlawful  use,  in  good 
faith  caused  the  unlawful  sales  to  be  stopped,  and  the  premises 
surrendered,  and  they  were  thereafter  used  only  for  lawful  pur- 
poses, hdd  that  it  was  error  to  perpetually  enjoin  the  lessor  from 
maintaining  the  nuisance  on  the  premises,  and  to  render  judgment 
against  it  for  costs,  though  the  action  was  begun,  while  the  nui« 
sance  still  existed.  (See  opinion  for  cases  followed  and  distin- 
g^hed). 

Appeal  from    Worth  District  Court — Hon.  G,  W. 

RuDDiOK,  Judge. 

Filed,  Ootobeb  2,  1888. 

Action  in  equity,  and  the  relief  asked  is  an  injunc- 
tion to  restrain  the  defendants  from  the  commission  of  a 
nuisance  by  selling  and  keeping  for  sale  intoxicating 
liquors  in  a  certain  building  on  real  estate  owned  by  the 
appellant.  The  relief  asked  was  granted,  and  the  brew- 
ing company  appeals. 

L.  8.  Butler^  for  appellant. 

Pickering  &  Hartley  and  Ed.  Collin^  for  appellee. 

See  VERS,  C.  J.— The  facts  are  that  the  defendants 
David  and  Lamb  entered  into  possession  of  the  premises 
in  which  it  is  claimed  the  nuisance  existed,  and  it  will 
be  conceded  that  they  did  so  under  a  parol  lease  from 
one  Enutsen,  who  claimed  to  be  acting  as  the  agent  of 
the  appellant,  but  whether  he  was  authorized  to  lease  the 
real  estate  is  doubtful;  but  we  think  the  appellant 
knew  the  defendants  were  occupying  the  premises. 
Under  the  evidence,  however,  it  is  uncertain  whether 
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the  appellant  had  knowledge  that  intoxicating  liquors 
were  sold  or  kept  for  sale  therein.  The  api)ellant  is  a 
resident  of  or  located  in  La  Crosse,  Wisconsin,  and  none 
of  its  oflScers  had  such  knowledge,  but  possibly  Knutsen 
had.  It  will  be  conceded  that  he  had  such  knowl- 
edge, and  that  he  was  an  agent  of  the  appellant.  The 
evidence  shows  that  the  defendants  sold  and  kept  for 
sale  intoxicating  liquors  on  said  premises,  and  they 
failed  to  answer  or  deny  the  allegations  of  the  petition, 
and  have  failed  to  appear.  The  defendants  entered  into 
possession  about  the  first  day  of  November,  1885,  and 
the  petition  in  this  case  was  filed  on  the  first  day  of 
March,  1886.  On  February  19,  1886,  a  notice  was 
served  on  the  appellant,  notifying  it  that  such  petition 
would  be  filed  on  said  day.  The  evidence  is  meager  and 
indefinite,  but  we  think  it  appears  from  a  preponder- 
ance thereof  that  the  appellant  made  efforts  in  good 
faith  to  compel  the  defendants  to  vacate  the  premises. 
The  evidence  tends  to  show  that  an  action  was  com- 
menced having  this  end  in  view.  It  further  appears 
from  a  preponderance  of  the  evidence  that  the  defend- 
ants removed  all  intoxicating  liquors  from  the  premises 
on  the  twenty-seventh  day  of  February,  1886,  and  sur- 
rendered possession  thereof  about  March  6,  1886,  to 
the  appellant.  As  to  the  first  fact  just  stated  the  evi- 
dence is  not  clear  and  definite,  but  we  think  the  proba- 
bilities are  as  we  have  stated.  From  the  time  the 
defendants  surrendered  possession  of  the  premises  the 
same  remained  unoccupied  until  the  latter  part  of  July, 
1886,  when  they  were  leased  to  one  Everson,  and  have 
been  used  by  him  as  a  shoe-shop,  and  the  premises  were 
so  occupied  when  this  suit  was  tried  in  February,  1887. 
The  appellant  answered  the  petition  on  March  16,  1886, 
and  denied  that  said  premises  were  occupied  as  a  place 
for  the  sale  of  intoxicating  liquors,  and  also  pleaded 
that  the  defendant  had  ceased  to  occupy  the  premises 
for  any  purpose.  The  material  question  is  whether  the 
nuisance  had  been  in  good  faith  voluntarily  abated 
prior  to  the  time  the  petition  was  filed,  and  we  think 
the  evidence  so  shows.    It  will  be  observed  that  the 
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appellant  did  not  personally,  nor  did  any  of  its  officers, 
sell  or  keep  for  sale  intoxicating  liquors.  It  is  only 
liable  to  th^  penalties  of  the  law,  if  at  all,  because  of 
the  fact  that  it  suffered  and  permitted  the  defendants 
to  create  a  nuisance  in  premises  owned  by  it.  Now,  if 
the  nuisance  ceased  to  exist  by  the  voluntary  action  of 
the  parties  committing  it  under  the  circumstances  above 
stated,  in  good  faith,  no  good  reason  exists  for  perpet- 
ually enjoining  the  appellant  from  maintaining  a  nui- 
sance on  said  premises,  and  rendering  a«  judgment 
against  it  for  costs.  This  case  is  more  nearly  like  the 
cases  of  Drake  v,  KingsbakeTy  72  Iowa,  441,  and  Shear 
V.  Brinkman^  72  Iowa,  698,  than  Martin  tJ.  Blattner^ 
68  Ipwa,  286,  and  Judge  v.  Kribs^  71  Iowa,  183.  As  to 
the  appellant  the  judgment  of  the  district  court  is 

Reversed. 
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1.  Levy :  on  mortgaged  chattels  :  notice.  When  an  officer  knows 
that  chattels  upon  which  he  is  about  to  levy  are  mortgaged,  though 
he  does  not  know  to  whom,  he  cannot  escape  liability  to  the 
mortgagee  if  he  makes  the  levy  and  converts  the  property. 

2.  Judgement:  in  replevin:  indefinitbness :  no  prejudice.  A 
judgment  in  a  replevin  suit  will  not  be  reversed  on  account  of 
indefiniteness  in  the  description  of  the  property  where,  from  the 
whole  entry,  no  harm  could  result  therefrom. 

3.  Evidenoe :  error  in  admission  :  cured  bt  judgment.  Error  in 
admitting  evidence  of  special  damages  is  no  ground  for  the  reversal 
of  a  judgment  which  does  not  include  any  special  damages. 

Appeal  from   Pottawattamie    District    Court. — Hon. 

George  Carson,  Judge. 

Filed,  October  3,  1888. 

Action  to  recover  the  possession  or  the  value  of 
certain  personal  property.  Trial  to  the  court,  judgment 
for  the  plaintiflf,  and  the  defendant  appeals. 
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Fremont  Benjamin^  for  appellant. 

/.  L.  Statzelly  for  appellee. 

Seevers,  C.  J. — It  is  statjed  in  the  petition  that  the 
plaintiff  is  the  owner  of  *'two  red  heifers,  with  some 
white  in  forehead,  two  years  old  ;  *  »  *  one  single 
buggy ;  *  *  *  one  iron-gray  mare  colt,  about  eight 
months  old ;  *  *  *  one  bay  spotted  horse  colt, 
about  ten  months  old ;  *  *  *  three  Poland  sows  and 
eleven  pigs,  about  seven  months  old.  *  *  *"  And 
such  ownership  is  claimed,  under  a  chattel  mortgage 
executed  by  one  CoUver,  which  had  been  duly  acknowl- 
edged and  recorded.  It  is  stated  in  the  petition  that 
notice  in  writing  of  plaintiff's  ownership  of  said  prop- 
erty had  been  duly  served  on  the  defendant,  and  a 
copy  of  such  notice  is  attached  to  and  made  a  part  of 
the  petition.  It  is  further  stated  that  the  defendant 
had  actual  notice  of  the  mortgage.  The  defendant 
denied  the  allegations  of  the  petition,  but  admitted  that 
he,  as  sheriff,  took  possession  of  the  property  under  and 
by  virtue  of  a  certain  writ  of  attachment  against  said 
CoUver. 

I.    It  is  insisted  that  the  court  erred  in  permitting 
the  mortgage  to  be  introduced  in  evidence,  because  the 
1.  Lett  :  on*      descriptiou  of  the  property  therein  is  not 
SS?^i8?^      sufficient,  aid  that  the  recording  of  such 
notice.  mortgage  did  not  impart  constructive  notice 

thereof.  We  find  it  unnecessary  to  determine  this 
question,  for  the  reasdn  that  there  was  evidence  tending  to 
show  that  the  defendant  had  actual  notice  that  the 
property  was  mortgaged.  Such  evidence  was  sufficient 
to  warrant  the  court  in  making  the  finding  it  did,  and 
we  cannot  disturb  it,  under  the  settled  practice  of  this 
court.  The  court  was  justified  in  finding  that  at  the 
time  the  defendant  made  the  levy  he  was  notified  that 
the  property  was  mortgaged.  This  was  sufficient  to  put 
him  on  inquiry,  although  he  was  not  informed  that  the 
mortgage  had  been  given  to  the  plaintiff.  We  the  more 
readily  reach  this  conclusion,  because  we  incline  to 
Vol.  75—20 
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think,  taking  the  mortgage  altogether,  it  was  sufficient 
to  impart  constructive  notice  to  the  world. 

II.  We  understand  the  record  to  show  that  all  the 
property  levied  upon  and  described  in  the  petition-  had 
^  ,  .    been  released  by  the  defendant,  except  the 

indlfinito-       ^^^  colts,  and  that  the  only  controversy  on 
new :  no  prej-  trial  was  as  to  them.     The  value  of  the  colts 

ualce. 

was  proved  to  be  one  hundred  dollars,  and 
there  is  no  evidence  contradictory  thereto.  The  court 
rendered  judgment  for  the  plaintiff  for  the  "possession 
of  the  property  in  controversy,  and  in  default  of  the 
return  of  said  property"  the  court  found  the  value 
thereof  to  be  one  hundred  dollars,  and  judgment  was 
rendered,  therefore,  for  the  plaintiff  for  that  amount.  It 
is  insisted  that  the  judgment  is  erroneous,  because  under 
it  the  plaintiff  is  entitled  to  the  possession  of  all  the 
property  described  in  the  petition.  It  would  have  been 
more  definite  and  certain  if  the  judgment  had  specific- 
ally described  the  property  in  controversy ;  but,  inas- 
much as  the  record  as  a  whole  sufficiently  indicates  and 
points  it  out,  we  feel  sure  that  the  plaintiff  is  not  enti- 
tled to  have  the  judgment  reversed. 

III.  It  is  insisted  that  the  court  erred  in  admitting 
evidence  tending  to  show  that  the  plaintiff  sustained 

special  damages  by  being  deprivelfl  of  the 

wjj^jn  ad-     possession  of  the  property.     As  the  court 

SrmeSt       ^^^  ^^^  render  a  judgment  for  any  damages, 

the  error,  conceding  it  to  be  one,  was  not 

prejudicial.      It    is    said   that    there   is  no  sufficient 

evidence  showing  the  service  of  the  notice  of  ownership  ; 

but  we  think  it  was  clearly  sufficient,  and  that  there  is 

no  error  in  this  record. 

Affirmed. 
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Callanan  et  al.  v.  Raymond.  S?  m. 

75    307 

Tax  Sale  and  Deed :  noticb  to  redeem  :  who  bntitlbd  to  :  person  75107 

IN  POSSESSION.    Where  at  the  time  of  giving  notice  to  redeem  land  112  33i 

from  a  tax  sale  there  was  no  one  reolding  upon  the  land,  but  it  was 
taxed  to  A.,  and  C.  held  a  contract  for  its  purchase,  but  B.  had  a 
crop  of  com  growing  on  a  small  portion  thereof,  and  otherwise 
it  was  not  improved,  Jield  that  service  of  the  notice  on  B.  was  nec- 
essary to  a  valid  tax  deed ;  he  being  in  possession  in  contemplation  of 
the  statute,  even  though  he  was  not  on  or  near  the  land  at  the  time ; 
and  that  it  was  immaterial  whether  or  not  he  had  any  right  to 
raise  the  00m  on  the  land.  ( Stoddard  v.  Sloans  65  Iowa,  681, 
distinguished}* 

Appeal  from   Kossuth   District   Court. — Hon.    Lot 

Thomas^  Judge. 

Filed,  Ootobeb  3, 1888. 

AonoN  to  redeem  land  sold  for  delinquent  taxes, 
and  to  quiet  the  title  thereto  in  plaintiff.  The 
cause  was  tried  to  the  court,  and  a  decree  rendered  in 
favor  of  plaintiff.    The  defendant  appeals. 

Clarke  &  CaU^  for  appellant. 

JB.  B.  Long^  for  appellees. 

BoBiNSONy  J. — On  the  third  day  of  November, 
1879,  the  east  half  of  the  southwest  quarter  of  section 
13,  in  township  99,  range  28,  in  Kossuth  county,  was 
sold  for  the  delinquent  taxes  of  1878.  The  certificate  of 
sale  was  assigned  to  defendant,  and  a  treasurer's  deed 
issued  thereon,  and  recorded  on  the  first  day  of  Decem- 
ber, 1882.  The  evidence  shows  that  on  the  eighth  day 
of  May,  1878,  the  American  Emigrant  Company,  then 
owning  this  land,  contracted  to  sell  the  same  to  one 
Eliaa  Curtis.    During  1880,  Curtis  broke  thirteen  acres 
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of  it,  and  then  went  to  Minnesota,  where  he  remained 
until  the  fall  of  1886.  G.  B.  Brans  farmed  the  land  in 
1882,  raising  a  crop  of  corn,  which  was  taken  off  in  Octo- 
ber of  that  year.  The  contract  with  Curtis  was  can- 
celled on  the  first  day  of  December,  1885,  for  a  failure  to 
comply  with  its  terms.  The  right  of  plaintiffs  to  redeem 
in  this  action,  in  case  defendant's  title  is  insufficient,  is 
not  questioned.  Plaintiffs  allege  that  the  deed  to 
defendant  is  void,  because  no  notice  of  the  expiration 
of  the  time  of  redemption  was  served  upon  Bruns.  It 
seems  to  be  conceded  that  such  notice  was  not  served 
upon  Bruns ;  but  it  is  insisted  by  appellant  that  it  was 
not  required,  because  Bruns  was  a  trespasser,  who  had 
taken  possession  of  the  land  without  any  right  or  claim 
of  right,  and  because  he  was  not  in  possession  when  the' 
deed  was  executed.  Notice  was  required  in  this  case, 
because  the  land  was  assessed  and  taxed  in  the  name  of 
George  M.  Bartholomew.  Notice  was  given  to  Barthol- 
omew in  August,  1882.  If  at  that  time  the  land  was  in 
possession  of  any  one,  the  law  required  the  notice  to  be 
served  on  him,  even  though  he  abandoned  it  before  the 
deed  was  issued.  The  question  to  be  determined,  then, 
is  whether  Bruns  had  such  possession  of  the  land  in 
August  as  made  it  necessary  to  serve  him  with  notice. 
Appellant  insists  that  he  was  a  mere  trespasser,  but  we 
find  no  evidence  to  that  effect  It  is  true  that  Curtis, 
who  held  a  contract  for  the  land,  was  in  Minnesota,  but 
we  •  cannot  presume  from  that  fact  that  Bruns  was  a 
wrong-doer.  The  question  of  Bruns'  right  to  farm  the  land 
does  not  seem  to  us  to  be  material.  If  he  was  in  possession 
when  the  notice  was  given  it  should  have  been  served  on 
him.  Appellant  insists  that  there  is  no  evidence  that 
any  one  was  in  possession  of  the  land  in  August,  1882. 
There  were  no  buildings  on  the  land  at  that  time,  and  it 
is  not  shown  that  Bruns  was  on  or  near  it  during  that 
month.  But  it  does  appear  that  his  crop  of  corn  was 
then  growing  upon  it,  and  that  was  evidence  and  notice 
of  possession  of  a  satisfactory  kind,  and  sufficient  to 
make  it  necessary  to  serve  him  with  the  statutory  notice. 
It  was  not  necessary  for  him  to  reside  upon  the  land, 
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nor  to  be  upon  it  when  the  notice  was  given.  His  grow- 
ing crop  was  a  continual  assertion  of  possession.  It  is 
said,  however,  that  appellant  had  a  right  to  presume 
that  the  crop  belonged  to  the  one  who,  according  to  the 
record,  owned  the  land.  But  the  possession  contem- 
plated by  the  statute  is  actual,  as  distinguished  from' 
that  which  the  record  might  show.  The  case  of  Stod- 
dard V.  Sloan^  65  Iowa,  681,  does  not  announce  a  con- 
trary doctrine.  In  that  case  the  acts  relied  upon  as 
showing  possession  were  not  performed  with  a  view  of 
taking  possession,  nor  asserting  ownership,  nor  improv- 
ing the  land.  For  failure  to  serve  Bruns  with  notice, 
defendant's  deed  must  be  set  aside.  Other  questions 
discussed  by  counsel  need  not  be  considered,  as  they  are 
not  material  to  the  conclusion  we  reach.  The  decree  of 
the  d&trict  court  is  Affirmed. 
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Liquor  Ifuisance :  injunction  after  toluntaby  abatement  :qood  ^^^  ^ 
FATTH.  An  action  to  abate  and  enjoin  a  liquor  nuisance  was  begun 
Bfay  19,  1886.  The  cause  was  not  tried  until  February  8,  1888. 
Defendant  was  maintaining  the  nuisance  when  the  action  was 
begun,  and  continued  to  do  so  until  four  days  before  the  trial. 
jBTeZd  that  such  recent  reformation  was  no  ground  for  refusing, 
upon  the  hearing,  a  perpetual  injunction  of  the  n  uisance,  and  such 
other  orders  as  would  effectually  abate  it.  (  Judge  v,  Kribs,  71 
Iowa,  183,  and  Banner  v.  Hotz,  74  Iowa,  880,  followed ). 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Filed,  October  3,  1888. 

Action  in  chancery  to  restrain  and  enjoin  defendant 
from  maintaining  a  nuisance  by  keeping  a  saloon  wherein 
are  sold  intoxicating  liquors  in  violation  of  law.  The 
district  court  entered  a  judgment  against  defendant  for 
costs,  but  dismissed  the  petition  of  the  plaintiS  and 
intervener.    The  intervener  Andrews  appeals. 
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Newman  &  Blake^  for  appellant. 
No  appearance  for  appellee. 

Beok,  J. — I.  The  plaintiff  Andrews  became  a  party 
to  the  action  npon  his  petition  of  intervention.  The 
original  petition  was  filed  May  19,  1886,  and  the  inter- 
venor  's  petition  was  filed  July  7,  1886.  The  defendant, 
in  his  answer,  admits  that  when  the  original  petition 
was  filed  he  kept  a  saloon  in  the  bnilding  therein 
described,  bnt  he  alleges  that  when  his  answer  was  filed, 
February  3,  1888,  he  had  quit  the  business,  and  was  not 
then  keeping  a  saloon.  The  evidence  shows  that  until  a 
motion  for  a  temporary  injunction  was  made  in  this 
case,  on  the  third  day  of  February,  1888,  defendant  was  ' 
engaged  in  keeping  the  saloon  as  he  had  been  when  the 
action  was  commenced,  but  that  after  that  date  he  quit 
selling  intoxicating  liquors.  The  district  court,  on  the 
ground,  doubtless,  that  defendant,  at  the  time  of  the 
trial,  February  3,  1888,  was  not  engaged  in  selling 
intoxicating  liquors,  and  had  not  been  after  January  30, 
1888,  dismissed  the  petition,  declining  to  enter  a  decree 
providing  for  the  abatement  of  the  nuisance,  but  entered 
a  judgment  against  defendant  for  costs,  including  fees 
allowed  to  plaintiff's  counsel.  Defendant  does  not 
appeal,  and  no  question  therefore  arises  as  to  the  cor- 
rectness of  the  action  of  the  court  in  rendering  judgment 
against  defendant  for  costs  after  dis  missing  the  petition. 

II.  The  district  court  ought,  up  on  the  evidence,  to 
have  rendered  a  decree  abating  the  nuisance,  and  enjoin- 
ing defendant  from  maintaining  it  by  the  unlawful  sale 
of  intoxicating  liquors.  The  evidence  required  such  a 
decree,  in  view  of  the  fact  that  it  was  shown  and 
admitted  by  defendant  in  his  answer  that  since  the  com- 
mencement of  the  action,  and  up  to  three  or  four  days 
before  he  filed  his  answer  and  the  trial,  he  had  been 
engaged  in  keeping  a  saloon.  The  court  will  not  hear 
with  favor  and  indulgence  a  defendant  admit  that  for 
years  he  has  been  engaged  in  the  violation  of  the  law, 
and  claim  protection  and  escape  from  the   penalties 
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and  remedies  provided  for  by  the  statute  on  the  ground 
of  reformation  for  the  brief  time  of  three  or  four  days. 
Defendant  admits  that  he  did  violate  the  law,  but 
asks  to  be  relieved  from  the  restraints  of  an  injunction  on 
the  ground  that  he  has  quit  violating  the  law. 
Reformation  of  such  brief  duration,  and  profession  of 
obedience  to  the  law  supported  by  practice  of  obedience 
for  only  three  or  four  days,  are  not  suflSciently  pur- 
saasive  to  win  confidence  that  the  defendant  will  not 
again  maintain  the  nuisance  which  he  has  so  recently 
suspended.  Our  conclusions  are  in  accord  with  our  prior 
rulings.  See  Judge  v.  Kribs,  71  Iowa,  183 ;  Banner  v. 
Hotz^  74:  Iowa,  389.  The  decision  of  the  district  court  is 
reversed,  and  a  decree  will  be  entered  in  this  court 
forever  restraining  defendant  from  unlawfully  selling 
intoxicating  liquors  in  the  premises  described  in  the 
petition,  and  containing  such  other  orders  as  will  effect- 
ually abate  the  nuisance.  Reversed. 
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Rai«d  &  Co.  V.  Garner  et  al. 

1.  Judgment :  lien  on  eqtttty  in  land.  A  judgment  is  a  lien  upon 
the  equitable  interest  in  real  estate  owned  by  the  defendant  at  the 
time  of  its  rendition,  or  subsequently  acquired.  ( Code,  sec.  2883  ). 
Accordingly  held  that  a  judgment  against  defendant  was  a  lien  on 
real  estate  which  he  subsequently  acquired  and  took  possession  of 
under  a  contract  of  purchase,  though  it  had  not  been  conveyed  to 
him. 
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2.    :  IN  JUsnoB's  couet:  transcript:  duration  of  lien.    A 

judgment  rendered  in  a  justice's  court,  a  transcript  of  •  which  is 
filed  in  the  district  court,  becomes  alien  on  real  estate  for  ten  years 
from  the  filing  of  the  transcript,  and  not  from  the  date  of  the 
judgment  only*  (See  Ckxle,  sec.  8568,  and  McCoy  v.  Cox,  54  Iowa, 
505). 

Appeal  from  Taylor  District  Court. — Hon.    J.  W. 

Harvey,  Judge. 


Filed,  October  3, 1888. 
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Action  in  equity  to  foreclose  a  mortgage  on  real 
estate.  Judgment  was  entered  against  the  mortgagor, 
Gamer,  by  default.  Windson  &  Cathcart  were  made 
defendants,  and  it  was  alleged  that  the  interest  claimed 
by  them  in  the  mortgaged  premises  was  inferior  to  the 
lien  of  the  mortgage.  They  answered  alleging  a  senior 
lien  on  the  property  under  a  judgment  against  Garner. 
The  judgment  determined  that  theirs  is  the  superior 
lien.     Plaintiffs  appeal. 

Orum  <ft  Haddock^  for  appellants.- 

/.  L.  Brown  and  Charles  Thomas^  for  appellees. 

Reed,  J. — ^There  is  no  dispute  as  to  the  facts.  In 
January,  1877,  Windson  &  Cathcart  recovered  a  judg- 
ment in  justice's  court  against  defendant  Gamer,  and  in 
December,  1881,  a  transcript  of  said  judgment  was  filed 
in  the  office  of  the  clerk  of  the  circuit  court,  and  a 
memorandum  thereof  was  duly  entered  by  the  clerk  in 
the  proper  record.  In  1883,  Gamer  entered  into  a  parol 
contract  with  one  Long  for  the  purchase  o  f  the  property 
in  question,  which  is  a  lot  in  Bedford.  He  did  not  pay 
any  part  of  the  purchase  money,  but  he  took  possession 
of  the  lot,  and  erected  a  dwelling-house  thereon,  which 
he  subsequently  occupied  with  his  family  as  a  place  of 
residence.  He  purchased  the  lumber  for  said  building 
from  plaintiffs,  and  on  the  first  of  January,  1886,  he 
executed  his  promissory  note  to  them  for  the  amount  of 
the  lumber-bill,  and  gave  a  mortgage  o  n  the  premises  to 
secure  the  same.  He  has  paid  the  interest  on  the  note 
given  to  Long  for  the  price  of  the  lot  for  two  years,  but 
has  made  no  other  payments  upon  it,  and  Long  has  not 
conveyed  it  to  him. 

I.  The  first  question  argued  by  counsel  is  whether 
Gamer   acquired    any  interest  in   the  real    estate  by 

his  contract  with  Long,  upon  which  the 
'  lien  ©"equity  judgment  could  attach  as  a  lien.     As  stated 

above,  he  was  in  possession  under  a  contract 
of  purchase,  but  had  not  received  a  conveyance.    The 
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relation  between  him  and  Long  is  that  of  mortgagor 
and  mortgagee  of  the  property.  He  is  the  equitable 
owner,  but  Long  holds  the  title  as  security  for  the  price. 
A  judgment  is  a  lien  upon  an  equitable  interest  in  real 
estate  owned  by  the  defendant,  at  the  time  of  its  rendi- 
tion, or  subsequently  acquired.  Code,  sec.  2882 ;  ffarri- 
son  v.  Kramer  J  3  Iowa,  543 ;  OooJc  v.  Dillon^  9  Iowa, 
.  407 ;  Denegre  v.  Haun^  13  Iowa,  240.  The  transcript  of 
the  judgment  having  been  filed  before  he  acquired  the 
interest,  it  at  once,  upon  the  purchase  of  the  property, 
became  a  lien  upon  his  interest. 

II.    The  lien  of  a  judgment  continues  for  ten  years 

after   its  rendition.    Code,  sec.    2882.    This  suit  was 

.  ,    .    instituted  within  ten  years  after  the  filing 

8.  :  In  jasti-        _^_  ....X  ii«  m         * 

pe'» court:      of  the  trauscript  in  the  clerk's  office,  but 

traiiBonpt :  * 

gyration  of  more  than  ten  years  after  the  judgment  was 
rendered  by  the  justice.  The  important 
question  in  the  case  is  whether  the  time  during  which  the 
lien  continues  commences  at  the  date  of  the  rendition  of 
the  judgment  by  the  justice,  or  that  of  the  filing  of  the 
transcript  in  the  office  of  the  clerk.  If  the  time  is  to 
be  computed  from  the  former  date,  the  lien  terminated 
before  this  suit  was  instituted.  If  from  the  latter,  it 
continues,  and  is  superior  to  plaintiff's  mortgage. 
Section  3568  of  the  Code  is  as  follows  :  ^'  The  clerk  shall 
forthwith  file  such  transcript  and  enter  a  memorandum 
thereof  in  his  judgment  docket,  noting  the  time  of  filing 
the  same,  and  from  the  time  of  such  filing  it  shall  be 
treated  in  all  respects,  as  to  its  effect  and  mode  of 
enforcement,  as  a  judgment  rendered  in  the  circuit 
court  as  of  that  date ;  and  no  execution  can  thereafter 
be  issued  by  the  justice  on  the  judgment."  Under  that 
provision,  we  think  the  judgment  has  all  the  force  and 
effect  of  a  judgment  rendered  by  the  circuit  court  as  of 
the  date  of  the  filing  of  the  transcript.  In  McCoy  n. 
CoXj  64  Iowa,  595,  it  was  held  that  such  a  judgment 
might  be  enforced  by  execution  issued  at  any  time 
within  twenty  years  from  the  date  of  the  filing  of  the 
transcript,  which  is  the  time  within  which  judgments  in 
the  circuit  or  district  courts  may  be  so  enforced.    Code, 
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sees.  2529,  3026.  But  if  it  should  be  regarded  as  a 
judgment  rendered  by  a  justice  of  the  peace,  execution 
could  not  be  issued  after  ten  years  from  the  date  of  its 
rendition.  Id,  sec.  3569.  It  is  said  in  both  the  major- 
ity and  minority  opinion,  in  McCoy  n.  CoXy  that  the 
lien  is  an  effect  of  the  judgment,  and  clearly  that  must 
be  true,  for  it  is  the  result  or  consequence  of  the  judg- 
ment. We  think,  therefore,  that  the  district  court  , 
rightly  held  that  the  lien  of  the  judgment  had  not 
terminated. 

Affirmed. 
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Negligence :  of  driveb  :  imputation  to  invited  passenger. 
In  an  action  against  the  defendant  town  for  an  injury  to  the 
plaintiff  caused  by  a  defect  in  defendant 's  street,  it  appeared  that 
plaintiff  was  at  the  time  of  the  injury  riding  in  the  carriage  of  a 
neighbor,  upon  his  invitation,  and  that  the  carriage  was  driven  by 
one  who  had  been  the  neighbor 's  servant,  but  whose  term  of  ser- 
vice had  expired  on  the  previous  day,  and  that  the  driver  was 
guilty  of  negligence  contributing  to  the  injury,  and  that  plaintiff 
neither  assumed  nor  exercised  any  control  over  the  driver  of  the 
team.  HM  that  in  such  case  the  contributory  negligence  of  the 
driver  could  not  be  imputed  to  plaintiff  so  as  to  defeat  his  recovery. 
(  See  opinion  for  cases  distinguished,  and  for  a  discussion  of  the 
doctrine  of  imputed  negligence  upon  the  authorities ). 


2.    : : :  COMMON  purpose  :  question  pob  jury. 

In  such  case,  if  the  driver  and  the  plaintiff  were  at  the  time  of  the 
accident  engaged  in  the  pursuit  of  a  common  purpose,  the  n^Ii- 
gence  of  the  driver  might  have  been  imputed  to  plaintiff,  under 
Uie  rule  of  Pay^tCa  v.  Chicago,  R.  I.  dt  P.  Ry.  Co,,  89  Iowa,  523,  and 
whether  they  were  so  engaged  was  a  question  for  the  jury  under 
the  evidence. 

8.  Evidence :  weight  :  competency.  Measurements  of  a  depres* 
sion  in  a  street,  taken  some  time  after  an  accident  caused  thereby, 
and  after  the  depth  of  the  depression  had  increased,  were  compe- 
tent to  show  the  condition  at  the  time  of  the  accident,  where  other 
testimony  showed  the  amount  of  the  change. 


Appeal  from  Hancock  District  Court. — Hon.  John  B. 

Clelakd,  Judge. 


Filed,  October  3,  1888. 
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AoTioK  for  the  recovery  9f  damages  for  a  personal 
injury  caased,  as  was  alleged,  by  a  defect  in  a  public 
highway  which  defendant  was  bound  to  maintain. 
Verdict  and  judgment  for  defendant.     Plaintiff  appeals. 

J.  F.  Thompson^  C.  E.  Kelly  and  L.  8.  Butler^ 
for  appeUant. 

Bush  &  Wichman  and  W.  E.  Bradford^  for  appellee. 

Eked,  J.  I. — Plaintiff,  when  riding  on  one  of  the 
streets  of  the  defendant  town,  was  thrown   from  the 

vehicle  in  which  he  was  riding,   and  sus- 
^  5^riTOr^°' '    tained  serious  injuries.     The  accident  hap- 
in^^U^n-  pened  at  a  plank  cro  ssing,  constructed  and 
'^'  maintained  by  the  town,  at  ihe  intersection 

of  two  streets.  The  negligence  alleged  is  that  the  cross- 
ing was  built  above  the  level  of  the  street,  and  that  it  was 
not  so  filled  in  on  the  sides  as  to  form  a  proper  and 
safe  approach.  The  evidence  tended  to  prove  that  the 
earth,  which  had  originally  formed  the  slopes  from  the 
level  of  the  street  to  the  top  of  the  crossing,  had  been 
worn  away  on  one  side,  and  that  the  accident  was 
caused  by  the  dropping  of  the  front  wheels  of  the 
vehicle  into  this  depression.  Plaintiff  resided  in  the 
country,  and  on  the  day  of  the  injury  he  was  invited  by 
one  of  his  neighbors  to  accompany  him  to  the  town. 
They  were  accompanied  by  William  Sheridan,  who  had 
been  in  the  employ  of  the  neighbor,  but  his  term  of  ser- 
vice had  expired  the  day  before.  The  vehicle  in  which 
they  rode,  and  the  team  by  which  it  was  drawn, 
belonged  to  the  neighbor.  Some  time  after  they  arrived 
in  town,  plaintiff  and  Sheridan  went  to  a  shop  for  the 
purpose  of  procuring  some  shovels  belonging  to  a 
brother  of  the  owner  of  the  team  and  wagon,  which  he 
had  requested  them  to  carry  to  the  country  for  him, 
and  it  was  when  they  were  driving  from  the  shop  to 
another  part  of  the  town  that  the  accident  occurred. 
Sheridan  was  driving  the  tea  m  at  the  time,  and  plaintiff 
testified  that  he  neither  gave  any  direction  as  to  the 
manner  of  driving,  nor  assumed  any  control  over  the 
team  or  its  movements. 
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The  district  court  gave  the  following  instruction : 
**The  law  is  that  the  driver  of  a  private  conveyance  is 
the  agent  or  servant  of  the  person  riding  in  such  con- 
veyance, and  if  such  person,  while  riding  along  a  public 
highway  or  street,  is  injured,  in  consequence  of  obstruc- 
tions or  defects  negligently  permitted  to  remain  in  the 
street  or  highway,  and  the  driver  is  guilty  of  a  want  of 
ordinary  care  and  caution,  and  his  negligence  materially 
contributes  to  such  injury,  then  the  persons  injured 
cannot  recover  as  against  the  town  for  the  injury  thus 
received."  The  principal  question  in  the  case  is  as  to 
the  correctness  of  this  instruction. 

That  cases  may  arise  in  which  the  contributory 
negligence  of  another  will  be  imputed  to  the  one  injured, 
and  defeat  his  right  of  recovery  for  the  injury,  is  cer-* 
tainly  true,  and  that  doctrine  has  been  applied  by  this 
court.  In  Payne  «.  Chicago,  M.  I.  &  P.  By.  Co.,  39 
lowa^  623,  it  was  held  that  all  right  of  action  in  plain- 
tiff's  favor,  for  the  injury  he  had  sustained,  was 
defeated  by  the  gross  negligence  of  the  driver  of  the 
'vehicle  in  which  he  was  riding. 

In  Talm  v.  City  of  Otlumwa^  60  Iowa,  429,  it  was 
held  that  the  negligence  of  the  plaintiff's  husband, 
with  whom  she  was  riding  at  the  time,  contributing  to 
the  injury,  would  be  imputed  to  her,  and  would  defeat 
a  recovery.  But  neither  of  those  cases  sustains  the  doc- 
trine of  the  instruction.  In  the  first  case,  the  plaintiff 
and  three  others  were  riding  together.  The  wagon  and 
team  belonged  to  one  not  a  member  of  the  party.  It 
was  under  the  control  of  one  of  the  party,  but  at  the 
time  of  the  adcident  was  being  driven  by  another.  The 
holding  in  the  case  is  not  based  upon  the  idea  that  the 
relation  of  principal  and  agent  existed  between  the 
plaintiff  and  the  person  who  was  driving  the  team  at 
the  time,  but  rests  upon  the  fact  that  the  parties  were 
engaged  in  a  common  enterprise  or  purpose,  in  which 
each,  to  some  extent,  was  responsible  for  the  acts  and 
conduct  of  the  others.  In  the  other  case  the  evidence 
tended  to  show  that  the  injury  was  occasioned  by  the  act 
of  the  husband  in  driving  upon  an  obstruction  which 
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was  in  plain  view.  The  doctrine  that  his  negligence  is 
imputed  to  he#  does  not  rest  upon  any  supposed  agency 
of  the  husband,  but  upon  the  relation  of  the  parties. 
Under  such  circumstances,  the  wife  is  under  the  care  of 
the  husband.  Her  situation  is  very  different  from  that 
of  the  friend  or  guest  who,  upon  his  invitation,  rides 
with  him  for  pleasure  or  convenience,  but  to  whom  he 
owes  no  special  duty. 

In  SlcUer  v.  Burlington,  C,  R.  &  N.  Ry.  Co.^  71 
Iowa,  209,  the  plaintiff,  who  was  an  infant  of  tender 
years,  received  the  injury  complained  of  when  ridiug 
with  his  mother  and  natural  guardian.  The  district 
court  instructed  that,  if  the  mother  had  negligently 
exposed  him  to  the  danger,  there  could  be  no  recovery. 
The  correctness  of  that  ruling  was  not  controverted  in 
this  court  upon  the  original  submission  ;  and  we  reversed 
the  judgment  against  the  defendant  upon  the  ground 
that,  under  it  and  the  undisputed  testimony,  the  ver- 
dict should  have  bden  the  other  way.  A  petition  for 
rehearing  was  afterwards  filed,  in  which,  and  in  an  oral 
argument  in  support  of  it,  the  doctrine  of  the  instruction 
was  combated  with  great  learning  and  ability.  But  we  ' 
felt  ourselves  constrained  to  overrule  the  petition  without 
considering  the  question  as  to  the  correctness  of  the 
instruction,  on  the  ground  that,  whether  correct  or  not, 
the  jury  were  not  at  liberty  to  disregard  it. 

In  Stafford  r>.  City  of  Oskaloosa,  57  Iowa,  748, 
language  is  used  which  appears  to  support  the  doctrine 
of  the  instruction,  and  that  case  has  been  cited  by  other 
courts  and  text-writers  in  support  of  it.  When  the 
record  is  looked  into,  however,  it  does  not  commit  this 
court  to  the  doctrine.  In  its  facts  it  was  similar  to  the 
present  case.  The  plaintiff,  by  invitation  of  Clark,  was 
riding  with  the  latter,  who  owned  and  was  driving  the 
vehicle  and  team.  The  sleigh  was  driven  upon  an 
obstruction,  and  overturned,  and  plaintiff  was  injured. 
The  circuit  court  gave  an  instruction  substantially  the 
same  as  the  one  in  question.  The  city  was  the  appel- 
lant, and,  as  the  instruction  was  favorable  to  it,  of  course 
the  appeal  did  not  bring  the  question  as  to  its  correct- 
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ness  here  for  review.  Nor  was  it  contended  that  it  was 
erroneous.  In  the  eighth  division  of  the  opinion,  in 
discussing  another  instruction,  it  is  said  that  if  Clark 
was  negligent  the  plaintiff  could  not  have  recovered, 
whether  he  did  or  did  not  have  knowledge  of  Clark's 
prior  negligence, — that  being  the  subject  to  which  the 
inl^truction  under  consideration  related.  This  language 
was  used  with  reference  to  the  law  of  the  case  as  settled 
by  the  instruction,  and  which,  upon  the  record  before 
us,  we  could  not  review,  but  were  bound  to  accept  as 
correct,  and  was  not  intended  as  the  annunciation  of  a 
general  principle.  The  holding  of  those  cases,  then,  is 
(1)  that  when  several  parties  are  engaged  in  a  common 
enterprise,  and  one  is  injured  by  the  joint  negligence  of 
one  of  his  associates  and  another,  the  negligence  of  his 
associate  will  be  imputed  to  him,  and  will  defeat  all 
right  of  recovery  against  the  other  party  ;  and  (2)  that 
when  a  person  is  injured  through  the  common  negligence 
of  one,  who,  from  their  relation,  is  bound  to  care  for  and 
protect  him,  and  another,  the  negligence  of  the  former 
will  be  imputed  to  him,  and  will  defeat  a  recovery 
against  the  other  party.  But  that  is  as  far  as  this  court 
has  gone.  And  we  have  never  had  occasion  to  consider 
the  doctrine  of  the  present  instruction.  That  doctrine, 
in  effect,  is  that  when  one  rides  upon  the  public  highway 
in  the  vehicle  of  another,  the  driver,  as  matter  of  law, 
becomes  his  agent  or  servant  in  such  sense  that  his  neg- 
ligence, contributing  to  an  injury  occasioned  by  a  defect 
or  obstruction  in  the  highway,  will  be  imputed  to  him, 
regardless  of  the  real  relations  of  the  parties.  That  this 
doctrine  finds  support  in  some  of  the  adjudicated  cases 
is  certainly  true.  Thorogood  v.  Bryan^  8  C.  B.  114,  is 
perhaps  the  leading  case  supporting  the  doctrine.  In 
that  case  the  plaintiff,  having  alighted  from  an  omnibus, 
was  run  over  and  injured  by  a  vehicle  belonging  to 
another  line.  The  action  was  against  the  proprietor  of 
the  carriage  which  inflicted  the  injury ;  and  it  was  held 
that,  as  the  driver  of  the  vehicle  from  which  the  plaintiff 
alighted  was  negligent  in  that  he  had  neglected  to  drive 
his  carriage  to  the  curb,  which  negligence  contributed  to 
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the  injury,  there  could  be  no  recovery.  The  case,  how- 
ever, has  been  criticised  in  England  (  The  Milan^  Lush, 
388),  and  it  has  not  been  generally  followed  in  this 
country.  Indeed^  many  American  courts,  whose  opinions 
are  of  the  highest  authority,  have  pronounced  it  unsound. 
See  Bennett  v.  iT.  J.  Ry.  &  T.  Co.,  36  N.  J.  Law,  225  ; 
N,  F.,  L.  E.  &  W.  Ry.  Go,  v.  Steinbrenner^  47  N.  J. 
Law,  161;  Chapman  v.  New  Haten  Ry.  Co.j  19  N.  Y. 
341 ;  Dyer  v.  Erie  Ry.  Co.,  71  N.  Y.  228 ;  Tranter  Co. 
V.  Kelly,  36  Ohio  St.  86  ;  Wabash,  St.  L.  &.  P.  Ry.  Co. 
V.  Shacklet,  105  111.  364  ;  Little  v.  HaqTcetU  116  U.  S.  366, 
6  Sup.  Ct.  Rep.  391.  And  we  think  the  doctrine  is  con- 
trary to  sound  reason  and  well-settled  legal  principles. 
Of  course,  the  general  doctrine  that  the  principal  is  bound 
by  the  acts  and  conduct  of  his  agent  is  not  disputed. 
If  he  suffers  an  injury  through  the  negligence  of  another, 
but  to  which  the  negligence  of  his  servant,  or  agent, 
while  engaged  in  the  business  of  his  employment,  con- 
tributes, there  can  be  no  recovery.  But  the  relation  of 
principal  and  agent  must  exist  in  fact.  The  law  will 
not  create  or  presume  the  relation  from  the  mere  fact 
that  he  accepted  the  invitation  of  another  to  ride  in  his 
carriage.  If  he  is  but  the  guest  of  the  other,  and  neither 
has  nor  assumes  the  right  to  direct  or  control  the  con- 
duct of  the  driver,  neither  he  nor  the  owner  can  be 
regarded  as  his  servant.  In  such  case  he  would  not  be 
answerable  to  a  third  person  for  an  injury  caused  by  the 
negligence  of  the  driver ;  and  it  se  ems  to  us  that  there  is 
no  principle  of  law  upon  which  such  negligence  can  be 
imputed  to  him  when  it  contributes  to  his  own  injury. 
In  the  present  case  the  evidence  tended  to  prove  that 
plaintiff  was  riding  in  the  vehicle,  on  the  invitation  of 
the  owner,  and  that  he  neither  exercised  nor  assumed 
any  control  over  the  movements  of  the  team. 

IL     But  it  was  contended  that,  when  plaintiff  and 
Sheridan  weht  with  the  team  to  the  shop,  they  engaged 

in  a  common  enterprise,  and  that  the  case  is 
— :  oommoii  therefore  within  the  rule  of  Payne  t>.  Ry. 
GMtion  for  Co. ,  supra.  But  whether  that  was  true  was  a 
*^'  question  for  the  jury,  and  should  have  been 
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submitted  for  their  determination.  The  doctrine  of  the 
instruction,  however,  Is  that  if  Sheridan's  negligence 
contributed  to  the  injury,  there  could  be  no  recovery, 
whether  that  was  true  or  not. 

III.    The  court  excluded  the  evidence  of  qertain 
measurements  made  by  plaintiff  and  others,  some  time 

ftfter  the  accident,  to  determine  the  depth 
^nf  eteno       ^  *^^  depression  at  the  side  of  the  crossing 

into  which  the  wheels  dropped.  The 
ground  of  the  ruling  was  that  it  did  not  2tppear  that  the 
ground  was  in  the  same  condition  when  the  measure- 
onents  were  made  as  at  the  time  of  the  accident.  The 
witnesses,  however,  made  such  comparisons  of  its  condi- 
tion at  the  different  times  as  that  the  measurements 
afforded  some  data  by  which  to  determine  the  depth 
of  the  depression  at  the  time  of  the  accident.  The 
objection,  we  think,  went  rather  to  the  weight  of  the 
evidence  than  to  its  competency,  and  it  should  have 
been  overruled.  Reversed. 
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1.  Promissory  Notes:  action  on:  misjoindbb:  no  pbejudicb. 
Plaintiff  in  an  original  petition  declared  on  three  promissory 
notes,  and  in  an  amendment  he  set  up  what  defendant  denomi- 
nated a  cause  of  action  for  fraud  and  conspiracy,  and  the  latter 
now  complains  that  the  trial  court  refused  to  strike  the  amendment 
from  the  files,  and  thus  permitted  a  misjonder  of  causes  of  action, 
and  let  in  evidence  prejudicial  to  him.  But  since  the  evidence 
complained  of  was  not  irrelevant  to  the  issues  raised  on  the  action 
on  the  note^  and  the  jury  found  against  defendant  on  those  issues, 
held  that  the  misjoinder,  if  there  was  any,  was  without  preju- 
dice. 

2.  Witnesses ;  impbachiient  :  weight  of  evidencb  :  instructions. 
A  witness  was  sought  to  he  impeached,  and  six  witnesses  testified 
that  his  reputation  for  truth  and  veracity  was  bad,  and  nine  that  it 
was  good.  The  court,  in  sin  instruction,  said :  ''  If  you  find  that  his 
credibility  is  sustained  by  as  many  credible  witnesses  as  discredit 
his  credibility,  he  cannot  properly  be  held  or  found  to  be 
impeached."  Held  that  this,  standing  alone,  was  not  correct,  but 
that,  when  considered  with  the  rest  of  the  charge,  as  it  should  be, 
the  jury  must  have  understood  the  court  to  mean  that  if  not  less 
than  six  of  the  nine  witnesses  who  discredited  the  witness 
sought  to  be  impeached  were  equally  as  credible  as  the  six  who 
testified  to  the  contrary,  then  he  could  [not  be  regarded  as 
impeached  ;  and  that,  so  considered,  the  instruction  was  not 
erroneous. 

3.  Promissory  Notes:  execution:  evidence.  Defendant  denied 
executing  the  notes  in  suit,  but  the  jury  found  against  him  on  that 
issue.  His  name  was  William  T.  Morrison,  and  he  had  a  nephew 
named  William  Alexander  Leroy  Morrison.  The  notes  were  signed 
simply  '*  William  Morrison."  It  was  shown  that  defendant  had 
signed  other  papers  in  that  way,  and  there  was  evidence  from 
which  the  jury  might  have  found  that  he  signed  the  notes  in 
person.  There  was  evidence,  also,  from  which  the  jury  might 
have  found  that  they  were  signed  by  the  nephew,  with  the  under- 
standing and  intention  between  him  and  the  nephew  that  the 
signature  should  be  imposed  on  the  plaintiff  as  that  of  the 
defendant,  and  it  was  shown  that  he  obtained  a  large  portion  of 
the  property  for  which  the  notes  were  given,  and  that  the  nephew 
was  a  minor  and  insolvent.  Held  that  the  verdict  against  defend- 
ant could  not  be  disturbed  for  want  of  evidence. 
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Appeal  from  Madison  District  Court. — Hon.   O.   B. 

Ayres,  Judge. 

Piled,  October  3,  1888. 

On  the  twenty-second  day  of  November,  1886,  the 
plaintiff  filed  his  original  petition,  in  which  he  demanded 
judgment  against  defendants  Joshua  and  William  Mor- 
rison for  the  amount  of  three  promissory  notes  set  out 
in  the  petition.  Judgment  was  rendered  against  Joshua. 
On  the  sixteenth  day  of  February,  1887,  appellant  filed 
his  separate  answer,  in  which  he  denied  that  he  had 
executed  the  notes,  and  alleged  that  the  several  signa- 
tures thereto  were  not  his  genuine  signatures.  This 
answer  was  verified.  May  4,  1887,  plaintiff  filed  an 
amendment  to  his  petition,  in  which  he  alleged  in  sub- 
stance that  the  notes  in  suit  were  given  for  stock  pur- 
chased at  a  public  sale  held  by  plaintiff ;  that  they  were 
given  on  the  part  of  the  makers  in  pursuance  of  a  con- 
spiracy between  appellant  and  Joshua  and  their  nephew, 
William  A.  Morrison,  for  the  purpose  of  cheating  and 
defrauding  plaintiff ;  that  by  the  terms  of  said  con- 
spiracy Joshua  was  to  attend  the  sale,  and  buy  a  large 
amount  of  property,  with  the  express  understanding  with 
plaintiff  that  appellant  should  sign  the  notes  to  be  given 
therefor  as  surety,  and  that,  when  said  notes  matured, 
it  should  appear  that  the  nephew,  who  was  an  irresponsi- 
ble minor,  had  signed  the  notes,  instead  of  appellant ; 
that  appellant  was  to  receive  the  greater  part  of  the 
property  to  be  so  purchased ;  that  stock  was  purchased, 
and  notes  delivered,  pursuant  to  said  conspiracy ; 
that  appellant  either  signed  said  notes  in  person, 
or  authorized  the  nephew  to  sign  the  name  of 
William  Morrison  to  them,  and  assented  to  the  fraud 
practiced  on  plaintiff  and  consummated  ;  that  appellant 
secured  a  large  share  of  the  property  so  purchased  ;  and 
that  Joshua  was  insolvent.  On  the  seventh  day  of 
May,  1887,  appellant  filed  an  answer  to  the  petitions  as 
amended,  in  which  he  denied  each  and  every  allegation 
thereof.    On  the  twelfth  day  of  May  1887,   appellant 
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filed  a  motion  for  leave  to  withdraw  his  answer,  and  to 
strike  certain  portions  of  the  amendment  to  the  petition, 
on  the  ground  that  they  were  irrelevant  to  the  original 
cause  of  action,  and  that,  considered  as  stating  a  cause 
of  action  for  fraud  and  conspiracy,  they  were  improperly 
joined.  The  motion  was  overruled,  and  the  trial  com- 
menced on  the  same  day.  On  the  next  day  plaintiff  tiled 
a  reply,  in  which  he  repeated  in  substance  the  matter  set 
oat  in  his  amendment  to  the  petition.  This  does  not 
seem  to  have  been  attacked  by  appellant.  The  cause 
was  tried  to  a  jury,  and  a  verdict  returned  in  favor  of 
plaintiff  for  the  amount  of  the  notes,  to- wit,  $764.37. 
A  motion  for  a  new  trial  having  been  overruled,  judg- 
ment was  rendered  in  favor  of  plaintiff  for  the 
amount  of  the  verdict  and  costs,  and  William  Mor- 
rison appeals. 

V.    Wainwright   and    Barcroft    &    Bowen,    for 
appellant. 

Dahney  &  Quiher  and  John  Leonard^  for  appellee. 

BoBiNSON,  J. — I.    The  first  question  we  are  required 

to  determine  is  the  correctness  of  the  ruling  of  the  court 

^  on  the  motion  for  leave  to  withdraw  answer, 

1.  PSOKiaSOBT  .1  >^  -I      1.  -ii 

notee:  aotion  and  to  Strike.  Counsel  for  appellant  urge 
der^jioprei-  strenuously  that  the  rulings  permitted  a 
misjoinder  of  causes  of  action,  and  that, 
notwithstanding  the  fact  that  the  jury  based  their  ver- 
dict on  the  notes,  and  not  on  the  alleged  fraud,  yet  the 
latter  was  in  issue,  and  the  evidence  given  to  establish 
it  was  of  a  nature  to  prejudice  appellant.  We  do  not 
find  it  necessary  to  consider  this  branch  of  the  question. 
One  of  the  theories  upon  which  the  case  was  tried  was 
that  appellant  had,  by  his  participation  in  the  alleged 
conspiracy,  authorized  his  nephew  to  sign  the  notes  in 
suit  in  his  name,  or  in  a  name  which  it  is  shown  he  used  in 
signing  written  instruments.  The  evidence,  which  might 
have  been  competent  to  sustain  a  claim  based  on  fraud, 
also  tended  to  show  that   the  nephew  had  signed  the 
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notes  as  the  agent  of  appellant.  Under  the  issues  pre- 
sented by  the  so-called  "reply,"  this  evidence  was  com- 
petent. Since  the  jury  found,  in  effect,  that  appellant 
had  made  the  notes  in  suit,  the  action  of  which  appel- 
lant complains  as  erroneous  must  have  been  without 
prejudice. 

II.  John  R.  Morrison,  a  brother  of  defendant's, 
gave  testimony  as  to  the  alleged  conspiracy,  which  was 
«  Witness  •  Hiaterfal  as  bearing  upon  the  question  of  the 
we?^t  o?  evi-  ^^^'^^ri'^y  o'  *^®  nephew  to  append  the  name 
Jtrootiois'  ^'  appellant  to  the  notes.  Six  witnesses 
testified  that  John' s  re  putation  for  truth  and 
veracity  in  the  neighborhood  where  he  lived  was  bad ; 
nine  others  testified  that  it  was  good.  The  court  charged 
the  jury,  in  regard  to  this,  as  follows :  "  There  has 
been  evidence  introduced  tending  to  show  the  reputation 
of  the  witness  John  Morrison  for  truth  and  veracity  in 
the  neighborhood  in  which  he  lives.  If  you  believe  from 
all  the  evidence  introduced  on  thd  subject,  that  said  wit- 
ness' reputation  for  truth  and  veracity  in  the  neighbor- 
hood where  he  lives  is  bad,  you  will  consider  the  fact  as 
bearing  upon  his  credibility  as  a  witness ;  but  you 
should  not  for  that  reason  alone  entirely  disregard  his 
testimony — especially  in  those  particulars,  if  any,  in 
which  he  is  corroborated  by  other  credible  witnesses,  or 
by  facts  and  circumstances  shown  by  the  evidence  in 
this  case.  If  you  find  that  his  credibility  is  sustained 
by  as  many  credible  witnesses  as  discredit  his  credibility, 
he  cannot  properly  be  held  or  found  to  be  impeached. ' ' 
'it  is  insisted  by  appellant  that  the  last  sentence  of  the 
paragraph  quoted  is  erroneous.  If  the  jury  might  have 
concluded  from  the  charge  as  a  whole  that  this  sentence 
instructed  them  that  the  testimony  of  all  credible  wit- 
nesses was  entitled  to  equal  weight,  then  it  was  not  only 
erroneous,  but  probably  prejudicial.  Facts  are  estab- 
lished, not  by  the  greater  number  of  witnesses,  but 
by  the  greater  weight  or  value  of  the  evidence 
given.  But  in  this  case  the  jury  were  told  that  the 
court  **has  not  attempted  or  intended  to  embody  in 
any  one  instruction  all  of  the  law  applicable  to  the  case. 
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You  are  to  consider  and  consti'ae  together  all  of  the 
instractions,  and  apply  them  as  a  whole  to  the  evidence 
in  the  case."  In  the  paragraph  of  the  charge  immedi- 
ately following  that  to  which  objection  is  made,  the  jury 
are  told  that  *4n  determining  the  issues  in  this  case, 
you  should  take  into  consideration  the  whole  of  the 
evidence,  and  all  of  the  facts  and  circumstances  proved 
on  the  trial,  giving  to  the  several  parts  of  the  evidence 
such  weight  as  you  think  they  are  entitled  to ;  and,  in 
determining  the  credibility  and  weight  to  be  given  to  the 
testimony  of  the  several  witnesses,  you  should  take  into 
consideration  their  interest  in  the  result  of  the  suit ;  his 
or  her  conduct  and  demeanor  while  testifying ;  his  or  her 
apparent  candor  or  bias,  if  any  such  appears ;  his  or  her 
prejudice  or  feeling  for  or  against  either  party,  if  any 
such  appears ;  the  reasonableness  or  unreasonableness  of 
the  story  told  ;  and  all  th^e  evidence  and  circumstances 
tending  to  corroborate  or  contradict  any  or  all  of  the 
witnesses ;  and  from  all  these  matters  and  things  deter- 
mine and  give  to, the  testimony  of  each  and  all  of  the 
witnesses  such  weight  as  you,  in  the  exercise  of  your 
best  judgment,  believe  the  same  fairly  entitled  to  at 
your  hands.  You  are  not  bound  to  take  the  testimony 
of  any  witness  as  absolutely  true  ;  and  you  should  not 
do  so  if  you  are  satisfied,  from  all  the  facts  and  circum- 
stances proved  on  the  trial,  that  such  witness  is  mis- 
taken in  the  matters  testified  to  by  him  or  her,  or  that 
from  any  other  reason  his  or  her  testimony  is  untrue  or 
unreliable."  Taking  the  charge  as  a  whole,  it  is  evident 
that  the  court  did  not  instruct  the  jury  that  they  must 
give  equal  weight  to  the  testimony  of  all  credible  wit- 
nesses. The  liability  of  a  credible  witness  to  be  mistaken 
is  recognized.  The  jury  must  have  inferred  from  the 
portion  of  the  charge  in  question  that,  if  not  less  than 
six  of  the  nine  witnesses  who  testified  that  the  reputa- 
tion of  John  R.  Morrison  for  truth  and  veracity  were 
equally  as  credible  as  the  six  witnesses  who  testified  to 
the  contrary,  then  his  credibility  had  not  been  impeached; 
and  this,  we  think,  was  correct.  We  do  not  approve  the 
language  used  by  the  court ;  but  hold  that,  as  modified 
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and  explained  by  other  portions  of  the  charge,  it  could 
not  have  been  prejudicial.  State  v.  Pierce^  66  Iowa,  89  ; 
Dixon  V,  Stewart^  33  Iowa,  128. 

III.    The  suflSciency  of  the  evidence  to  sustain  the 
verdict  of  the  jury  has  been  discussed  by  counsel  at 
8.  promibsory     considerable  length.     It  is  not  necessary  for 
8onf  eyl?^^"'  US  to  Tcview  the  arguments  made.    Appel- 
denoe.  ^^^x,  claims  that  his  name  is  William  T. 

Morrison ;  but  signatures  admitted  to  have  been  made 
by  him,  where  the  signature  was  like  those  attached  to 
the  notes  in  suit,  i.  e.,  "Wm.  Morrison,"  or  "Wil- 
liam Morrison,"  were  admitted  in  evidence.  He  received 
a  considerable  number  of  the  cattle  purchased.  Evi- 
dence was  given  which  tended  to  show  that  a  conspiracy 
was  formed  as  alleged ;  that  appellant  was  fully  advised 
^in  regard  to  it,  and  participated  in  it ;  and  that  he  knew 
that  the  notes  were  to  be  signed  by  the  nephew,  and 
delivered  to  plaintiff  as  his  own.  The  name  of  the 
nephew  was  William  Alexander  Leroy- Morrison,  hence 
the  signatures  appended  to  the  notes  more  nearly  repre- 
sented the  true  name  of  appellant  than  of  the  nephew. 
Evidence  was  submitted  from  which  the  jury  might  have 
found  that  appellant  himself  signed  the  notes,  or  that 
they  were  signed  by  the  nephew  with  his  knowledge 
and  assent.  In  our  opinion  the  evidence  8ustain9  the 
verdict. 

Affirmed. 
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Specific  Performance :  conyetancb  of  lakd  :  bad  faith  of  -75"^ 
PLAINTIFF.  Defendant  told  plaintiff  that  he  had  withdrawn  120  603 
certain  real  estate  from  sale.  Within  forty-eight  hours,  at  the 
farthest,  after  being  so  informed,  plaintiff  resorted  to  defendant's 
agents  and  procured  from  them  a  contract  for  the  purchase  of  the 
land.  They  had  had  no  notice  of  the  withdrawal,  and  plaintiff  did 
not  inquire  as  to  the  date  of  the  authority  under  which  they  acted. 
Held  that  he  acted  in  bad  faith  in  procuring  the  contract,  and  that 
equity  would  not  enforce  it  at  his  suit. 

Appeal  from  Pottawattamie  District  Court. — Hon.  H. 

E.  Deemeb,  Judge. 

Piled,  October  8,  1888. 

Action  in  equity  to  enforce  specific  performance. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Henry  Ford^  for  appellant, 

Oeo,  A.  Holmes  and  L.  W.  JRoss^  for  appellee. 

Seevers,  C.  J. — The  plaintiff  claims  to  have  pur- 
chased of  an  agent  of  the  defendant  certain  real  estate, 
and  in  all  respects  to  have  complied  with  the  contract 
on  his  part.  The  material  allegations  of  the  petition 
are  denied  by  the  defendant.  We  find  from  the 
evidence  that  the  defendant  was  the  owner  of  the  real 
estate  in  controversy,  and  Odell  Bros.  &  Co.  were  real- 
estate  brokers.  The  defendant  gave  such  brokers,  some 
months  prior  to  the  sale,  the  right  to  sell  the  real  estate, 
which  they  did  to  the  plaintiff  on  the  terms  named  by 
the  defendant,  except  that  defendant  stipulated  that  the 
deferred  payments  should  bear  interest  at  eight  per 
cent.,  but  said  brokers,  when  they  sold  to  the  plaintiff, 
contracted  for  only  six  per  cent,  interest  on  the  deferred 
payments.  We,  however,  have  been  unable  to  find  any 
evidence  in  the  record  showing   that   the    defendant 
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refused  to  comply  with  the  contract  on  this  ground. 
The  plaintiff  endeavored  to  purchase  the  real  estate  of 
the  defendant  on  several  occasions,  but  they  were  unable 
to  agree  upon  terms,  and  at  the  last  interview  they  had 
upon  this  subject  the  defendant  informed  the  plaintiff 
that  the  property  was  not  for  sale  ;  that  he  had  with- 
drawn it  from  sale.  On  the  next  day,  as  the  defendant 
testifies,  the  purchase  of  Odell  Bros.  &  Co.  was  made. 
The  plaintiff  testifies  that  the  interview  with  the 
defendant  took  place  a  day  earlier  than  stated  by  the 
latter.  The  defendant  did  not  notify  Odell  Bros.  &  Co. 
that  he  had  withdrawn  the  real  estate  from  sale,  nor  did 
the  plaintiff  inform  the  latter  that  the  defendant  had 
done  so.  Some  of  us  are  in  doubts  whether  there  is  a 
fair  preponderance  of  the  evidence  in  favor  of  the  propo- 
sitions upon  which  the  plaintiff  relies ;  that  is  to  say, 
whether,  but  for  what  we  shall  presently  state,  there 
was  any  contract  entered  into  between  the  plaintiff  and 
Odell  Bros.  &  Co.  which  can  be  regarded  as  sufficient  to 
entitle  the  plaintiff  to  a  specific  performance.  But, 
conceding  there  is,  we  think  the  fact  that  the  plaintiff 
was  informed  that  the  real  estate  had  been  withdrawn 
from  sale  bars  his  right  to  such  relief.  Having  such 
knowledge,  he  made  the  purchase  within  twenty-four  or 
forty-eight  hours  thereafter  of  reputed  agents  of  the 
defendant,  without  making  inquiry  as  to  their  authority, 
and  ascertaining  whether  it  ante-dated  the  information 
received  by  him  directly  from  the  defendant.  The 
plaintiff  tt>ok,  we  think,  an  undue  advantage  of  the 
defendant  that  is  inconsistent  with  fair  dealing,  which 
cannot  and  should  not  be  disregarded  in  a  court  of 
equity.  The  fact  that  Odell  Bros.  &  Co.  had  no  knowl- 
edge  that  the  land  had  been  withdrawn  from  sale — and 
it  may  be  conceded  that  they  acted  in  the  utmost  good 
faith — ^is  immaterial ;  the  plaintiff  had  such  knowledge, 
and  as  to  him  the  defendant  did  all  that  he  was  required 
to  do,  whatever  might  be  the  rule  had  the  sale  been 
made  to  one  who  had  no  such  notice.  The  appellee 
insists  that  the  defendant,  after  he  obtained  full  knowl- 
edge of  the  sale  and  its  terms  and  conditions,  ratified  it. 
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and  therefore  he  is  now  bound  to  specifically  perform 
the  same.  In  onr  opinion  the  evidence  utterly  fails  to 
show  such  ratilication.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  enter  a  judgment  in  accordance  with  this 
opinion  ;  or  the  defendant,  at  his  election,  may  have  a 
decree  in  this  court. 

Reversed. 


Kino  v.  Mahaska  County. 


75 
118 


1.  Ck>untie8 :  contract  fob  courthouse  :  in  excess  of  amount 
VOTED :  ultra  vires.  The  people  of  the  defendant  county  voted 
seventy-five  thousand  doUars  to  build  a  courthouse.  The  plaintiff 
contracted  to  build  the  house  for  that  amount  according  to  certain 
plans  and  specifications.  The  contract  provided  for  possible 
changes  in  the  plans  and  specifications,  the  difiPerencee  of  cost  on 
account  of  which  were  to  be  added  or  deducted,  as  the  case  might  be. 
Changes  were  made  which  greatly  increased  the  cost  of  the  work, 
and  the  additional  amounts  which  plaintiflF  was  to  have  for  such 
changes  were  agreed  upon,  but  no  corresponding  changes  were 
made  to  diminish  the  cost  of  the  work.  Held  that  all  agreements 
whereby  the  total  cost  of  the  work  was  to  exceed  the  sum  of  sev- 
enty-five thousand  dollars  were  in  excess  of  the  authority  of  the 
supervisors,  and  therefore  void,  and  that  plaintiff  could  recover 
nothing  on  account  thereof ;  and  that  the  case  was  not  altered  by 
the  fact  that  the  people  afterwards  voted  an  additional  sum  to  com- 
plete the  building  which  plaintiff  failed  to  finish  under  his  contract. 
(See  opinion  for  cases  cited). 


d. 


8. 


IiiBtruction :  error  without  prejudice.  An  instruction  which 
erroneously  excludes  a  claim  on  a  contract  is  without  prejudice 
where  it  appears  that  the  contract  was  void. 

Counties:  ultra  vires  contract:  PATifENT:  conclusive- 
ness. Where  changes  subsequently  made  in  a  contract  for  the 
erection  of  a  courthouse  contemplated  and  involved  an  expendi- 
ture of  money  in  excess  of  the  amount  voted  therefor,  but  the  work 
done  under  these  additional  and  void  contracts  was  paid  for  in  the 
periodical  estimates  made  by  the  architect,  and  afterwards  the  con- 
tractor brought  an  action  against  the  county  for  a  large  sum  of 
money,  involving  aU  the  transactions  between  the  parties,  based 
on  the  several  contracts,  held  that  by  the  payment  of  the  architect's 
estimates  the  county  was  not  concluded  from  insisting  that  the 
additional  contracts  were  illegal,  and  that  all  the  money  paid 
should  be  regarded  as  paid  on  the  amount  named  in  the  original 
contract.     (  Long  v.  Boone  County^  86  Iowa,  60,  distinguished). 
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4,      :  GONTBACT  FOR  (JOURTHOUSE  :     VOID  CHANOES  :     FAILURE  TO 

COMPLETE :  RECOVERY.  Plaintiff  agreed  to  complete  a  courthouse 
for  defendant  for  a  certain  sum.  Subsequent  changes  were  made 
in  the  contract,  providing  for  the  payment  of  a  larger  sum,  but 
they  were  void.  Upon  a  failure  to  complete  the  house,  the  county, 
under  the  provisions  of  the  contract,  took  possession  of  and  com- 
pleted it.  In  an  action  against  the  county  for  an  alleged  balance 
due  the  plaintiff,  it  appeared  that  more  than  the  original  contract 
price  had  already  been  expended,  and  that  the  building  was  not 
then  completed.  Held  that  plaintiff  *8  obligation  was  to  complete 
the  house  for  the  original  contract  price,  and  that  he  was  not  enti- 
tled to  recover  the  ten  per  cent,  which  had  been  retained  out  of 
each  month's  installment  to  secure  the  completion  of  the  work.  • 

5.  Appeal:  practioe:  cost  of  additional  abstract.  Appellee 
iiled  an  additional  abstract  in  this  case  setting  out  all  of  the  evi- 
dence, which  appellant  complains  of  as  being  unnecessary,  and 
asks  that  the  costs  thereof  be  taxed  to  appellee.  But  the  claim  of 
appellee,  that  its  purpose  was  to  show  that  the  evidence  sustained 
the  judgment  appealed  from,  appearing  to  be  made  in  good  faith> 
the  costs  of  the  abstract  are  taxed  to  the  appellant,  upon  the  affirm- 
ance of  the  judgment. 

Appeal  from   Keokuk  Circuit    Court — Hon.  W.   R. 

Lewis,  Judge. 

Piled,  October  3, 1888. 

On  the  twenty-first  day  of  July,  1881,  the  plaintiff 
and  the  defendant  entered  into  a  written  contract  for 
the  bnilding  of  a  courthouse.  By  the  terms  of  the  con- 
tract the  building  was  to  be  completed  by  the  first  day 
of  May,  1883.  The  house  was  not  completed  by  that 
time,  and  the  plaintiff  continued  work  on  the  building 
until  November  1,  1883,  and,  it  being  still  uncompleted, 
the  defendant  took  possession  thereof,  and  prosecuted 
the  work  on  its  own  account,  under  the  claim  that  the 
plaintiff  had  forfeited  his  contract.  This  action  was 
brought  by  the  plaintiff  to  recover  damages  in  the  sum 
of  fifty  thousand  dollars  for  the  failure  of  the  county  to 
comply  with  its  part  of  the  agreement,  whereby  the 
plaintiff  was  prevented  from  completing  the  building. 
The  defendant  answered,  and  also  set  up  a  counter- 
claim, in  which  a  large  amount  of  money  was  claimed  of 
the  plaintiff  as  damages  for  his  failure  to  perform  his 
contract.    There  was  a  trial  by  jury,  and  a  verdict  and 


r 
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jndgment   for   the   plaintiff   for    one    dollar,   and  he 
appeals. 

John  F.  Lacey  and  Oeo.  D.  Woodin^  for  appellant. 

L.    O.    Blanchard    and   Sampson  &  Brovm^    for 
appellee. 

RoTHROCK,  J.— I.  Provision  had  been  made  for 
the  erection  of  the  courthonse  by  a  vote  of  the  people 
1.  couHTnts :  ^'  ^^®  county,  authorizing  the  expenditure 
SSSrthSw^f  of  seventy-five  thousand  dollars  for  that 
SmJSt^otod:  purpose,  and,  by  the  written  contract 
nitravipeB.  between  the  parties,  the  plaintiff  undertook 
to  furnish  all  the  materials  and  erect  the  building  for 
that  sum.  As  has  been  said,  the  house  was  to  be  com- 
pleted by  May  1,  1883,  and  the  contract  contained  the 
further  provision  that  if  it  should  not  be  completed  by 
the  first  day  of  November,  1883,  then  the  second  patty 
(the  county)  might  employ  the  necessary  workmen, 
pnrcha^se  material  and  complete  the  work,  and  deduct  the 
reasonable  cost  thereof  from  the  amount  which  would 
otherwise  be  due  the  plaintiff.  The  plaintiff  was  to  do 
the  work  according  to  certain  plans  and  specifications, 
and  under  the  direction  of  a  superintendent  of  construc- 
tion, whose  determination  as  to  quality  of  material  and 
manner  of  workmanship  should  be  final  and  conclusive 
between  the  parties.  Payments  were  to  be  made  upon 
monthly  estimates  made  by  the  superintendent  or  archi- 
tect, less  ten  per  cent,  to  be  retained  until  the  comple- 
tion pf  said  building  by  the  party  of  the  first  part  in 
accordance  with  the  terms  of  the  contract.  The  plaintiff 
claims  that  he  was  without  fault  in  failing  to  complete 
the  building  by  the  time  stipulated  in  the  contract,  and 
that  such  failure  occurred  solely  by  reason  of  the 
wrongful  and  corrupt  acts  of  the  architect  in  making 
insufficient  monthly  estimates,  in  rejecting  suita,ble 
material,  and  in  fraudulently  making  second  estimates, 
reducing  and  cutting  down  estimates  that  had  been 
already  allowed  and  paid ;  and  that  the  failure  to 
promptly  pay  the  estimates  actually  made,  and  the 
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various  wrongful,  fraudulent  and  corrupt  acts  of  the 
architect,  delayed  the  work  and  the  completion  of  the 
building.  As  we  have  stated,  the  contract  price  for  the 
erection  of  the  building  was  seventy-five  thousand 
dollars, — the  full  amount  of  money  authorized  by  the 
vote  of  the  people.  The  contract  contained  the  follow- 
ing provision :  ''If  any  alteration  should  hereafter  be 
made  by  order  of  the  said  party  of  the  second  part,  vary- 
ing from  the  said  plans  and  specifications,  either  by 
adding  thereto  or  diminishing  therefrom,  or  otherwise, 
such  alterations  shall  not  vacate  this  contract ;  but  the 
value  thereof  shall  be  estimated  by  said  superintendent, 
and  added  to  or  deducted  from  the  sum  herein  agreed  to 
be  paid  for  said  building,  as  the  case  may  be.  Nor 
shall  such  alterations  supersede  the  conditions  for  the 
completion  of  the  whole  or  several  parts  of  said  building 
by  the  times  hereinbefore  provided."  The  first  work 
done  was  the  excavation  for  the  foundation.  The  archi- 
tect directed  the  deepening  of  the  trenches  beyond  the 
plans  adopted,  for  which  he  allowed  the  plaintiff  over 
four  hundred  dollars.  The  deepening  of  the  excavation 
made  a  corresponding  increase  in  the  height  of  the 
foundation  wall  necessary.  The  architect  ordered  the 
wall  to  be  raised,  for  which  he  allowed  seven  hundred 
and  seventy-seven  dollars.  After  the  foundation  wall 
was  put  in  according  to  the  plans,  the  architect  ordered 
it  to  be  taken  out,  because  it  was  thought  to  be  not 
thick  and  solid  enough  to  support  the  superstructure. 
A  new  and  heavier  wall,  of  different  stone,  was  substi- 
tuted, under  an  agreement  that  plaintiff  should  receive 
forty-six  hundred  and  twenty  dollars  therefor. 
These  additional  expenditures  were  allowed  and  paid 
for,  less  the  ten  per  cent,  retained  under  the  provisions 
of  the  contract.  These  items  of  extras  would  have 
increased  the  contract  price  for  the  building  several 
thousand  dollars  above  the  seventy-five  thousand 
authorized  by  the  vote  of  the  people.  The  defendant, 
by  an  amendment  to  its  answer,  set  out  the  above  sums 
as  having  been  paid  by  the  county  for  extra  work,  and 
made   the  following  averments    in    relation    thereto: 
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"  Said  sums  were  all  illegally  paid,  and  paid,  in  viola- 
tion of  law,  on  contracts  made  in  excess  ot  said  seventy- 
five  thousand  dollars,  and  made  after  said  original 
seventy-five  thousand  dollar  contract  had  been  made. 
Defendant  asks  that  said  sums  be  applied  in  payment 
of  the  amounts  due  on  the  original  contract,  and  ask 
judgment  for  any  balance  that  may  be  left,  after  so 
applying  the  said  sums,  as  an  offset." 

It  will  thus  be  seen  that  one  of  the  issues  presented 
was  whether  these  extras,  and  the  subsequent  contracts 
in  relation  thereto,  were  void  as  being  in  excess  of  the 
seventy-five  thousand  dollars  authorized  to  be  expended. 
The  court  instructed  the  jury  in  relation  thereto  as 
follows :  "  Under  the  law  and  the  record  of  the  vote  of 
the  electors  of  Mahaska  county,  its  board  of  supervisors 
had  power  to  erect  a  courthouse  in  the  city  of  Oskaloosa, 
Iowa,  and  to  make  orders  or  contracts  therefor,  or  in 
relation  thereto,  to  the  extent  6f  an  aggregate  cost  of 
seventy-five  thousand  dollars ;  but  such  board  had  no 
power  to  make  orders  and  contracts  for  a  courthouse 
the  probable  cost  of  which  exceeded  this  sum.  And  if 
you  find  that  the  board,  after  making  the  written  con- 
tract of  date  July  21,  1881,  made  supplemental  or 
additional  contracts  or  orders  for  changes,  increasing  the 
cost  beyond  seventy-five  thousand  dollars,  the  board 
exceeded  its  power,  and  such  supplemental  or  additional 
contracts  and  orders  are  absolutely  void,  and  do  not 
bind  the  defendant ;  but  in  as  far  as  you  find  any  alleged 
subsequent  contract  for  changes  in  said  building,  exten- 
sion of  time  for  its  erection,  or  other  purposes,  in 
relation  thereto,  proven,  whether  the  same  was  in  writing 
or  not  in  writing,  if  it  had  not  the  effect  to  increase  the 
cost  of  the  building  above  seventy-five  thousand  dollars, 
it  was  authorized,  and  binds  defendant.  Should  you 
find  that  the  plaintiff,  under  the  supplemental  contract 
of  May  3,  1882,  removed  a  part  of  the  foundation,  which 
he  had  constructed  under  the  first  contract  of  date  July 
21,  1881,  and  substituted  a  more  expensive  foundation, 
you  should  allow  what  is  not  shown  to  be  paid  for  the 
first  contract  price  of  the  foundation,  or  such  part  as  the 
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plaintiff  constructed  thereof  priot  to  his  being  put  off 
of  the  building,  but  no  more,  for  the  first  construction, 
its  removal  and  the  second  construction."  It  will  be 
observed  from  the  extract  from  the  contract  above  set 
out  that  the  alterations  contemplated  not  only  adding  to 
the  price,  but  diminishing  therefrom,  and  that  such 
alterations  should  not  vacate  the  contract.  But  the 
evidence  does  not  show  that  any  changes  were  at  any 
time  contemplated  by  the  parties  which  would  have 
the  effect  to  diminish  the  cost  from  the  plans  adopted. 
The  plaintiff  claims  that  additional  'contracts  or  orders 
for  changes  were  made,  which  increased  the  cost  of  the 
building  more  than  ten  thousand  dollars  in  addition  to 
the  contract  price  of  seventy-five  thousand  dollars. 
These  additional  contracts  were  clearly  illegal  and  void. 
The  law  provides  that  a  board  of  supervisors  have  no 
power  to  order  the  erection  of  a  courthouse,  where  the 
probable  cost  will  exceed  five  thousand  dollars,  without 
a  vote  of  the  people.  In  this  case,  the  authority  given 
by  the  vote  authorized  an  expenditure  of  seventy-five 
thousand  dollars.  The  plaintiff  contracted  to  erect  the 
building  for  that  sum.  He  appears  to  have  been  an 
experienced  contractor  and  builder.  According  to  his 
own  claim,  some  ten  thousand  dollars  was  added  to  the 
cost  of  the  building,  and  contracts  were  made  therefor 
before  he  completed  the  basement.  This  addition  to  the 
cost  is  founded  upon  illegal  and  void  contracts,  which 
he  and  the  members  of  the  board  knew  to  be  void,  not 
as  being  charged  with  a  knowledge  of  the  law,  but  they 
knew  as  a  fact  that  these  contracts  were  illegal.  The 
board  adopted  plans  for  building  which,  when  completed, 
cost  the  county  largely  in  excess  of  one  hundred  and 
fifteen  thousand  dollars.  The  county  was  compelled  to 
vote  an  additional  fifty  thousand  dollars  for  its  comple- 
tion. It  is  contended  that  this  act  of  the  people  was  a 
ratification  of  the  illegal  acts  of  the  parties  in  making 
the  contracts,  by  which  the  amount  first  authorized  was 
exhausted.  No  such  construction  can  be  put  upon  the 
second  vote  of  the  people.  It  was  a  question  with  them 
whether  they  should   lose  the   seventy-five   thousand 
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dollars  already  expended,  or  complete  and  occupy  the 
building.  If  we  were  to  construe  the  law  as  we  are 
asked  to  in  this  case,  it  would  invite  public  officers  and 
contractors  to  evade  the  positive  requirements  of  the 
statutes  by  making  contracts  involving  unlawful  expen- 
ditures, and  thus  compel  the  people  to  increase 
appropriations  made  for  such  purposes.  The  thought 
that  these  additional  contracts  were  not  void,  because 
the  original  contract  contemplated  changes  by  which 
the  cost  of  the  building  would  be  decreased,  cannot  be 
material  in  this  case.  If  such  a  thing  as  changes  lessen- 
ing the  cost  of  a  building  was  ever  heard  of  before,  it  has 
no  application  here.  The  acts  of  the  parties  show  that 
no  such  thing  was  intended.  In  our  opinidn,  the  court 
did  not  err  in  directing  the  jury  that  the  additional 
contracts  were  void.  Reichard  n.  Warr^  County^  31 
Iowa,  381 ;  McPJierson  v.  Foster^  43  Iowa,  '48 ;  Clark  v. 
City  of  Des  Moines^  19  Iowa,  199. 

II.  A  stipulation  was  made,  after  the  action  was 
commenced,  by  which  the  failure,  of  the  plaintiff  to 

present  his  claim  to  the  board  of  supervisors 
error  Without   before  the  suit  was  commenced  was  waived. 

The  plaintiflE  afterwards  amended  his 
petition,  in  which  he  set  up  an  oral  contract,  alleged  to 
have  been  made  with  the  board  of  supervisors,  in  refer- 
ence to  the  extra  or  void  contracts.  The  court  directed 
the  jury  that  the  claim  based  on  this  oral  contiTict  was 
not  embraced  in  the  stipulation.  This  ruling  of  the 
court  is  claimed  to  be  erroneous.  If  the  oral  contract 
had  been  valid,  the  position  of  counsel  would  probably 
be  correct.  But  the  amendment  claimed  relief  upon  a 
contract  which  was  illegal  and  void,  and  the  instruction 
complained  of  was  not  prejudicial  to  any  legal  right  of 
the  plaintiff. 

III.  We  come  now  to  what  we  regard  as  the  mate- 
rial question  in  the  case.  It  appears  from  the  evidence 
%.  cocHTTO :      *^^*  *^^  work  done  under  these  additional 

Sontpiot?  3-^^  void  contracts  was  paid  for  in  the  esti- 
ioJSSiVe-  mates  made  by  the  architect.  It  is  claimed 
that  the  sums  so  paid  cannot  be  recovered 
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back.  We  are  cited  to  the  case  of  Long  «.  Boone 
County^  36  Iowa,  60,  as  sustaining  the  claim  made  by 
counsel.  It  was  held  in  that  case  that  "  when  the 
legally  constituted  agent  of  the  county  contracts  for 
work  in  respect  to  which  he  has  no  power  unless  author- 
ized by  a  special  vote  of  the  people,  and  executes  a 
warrant  for  the  amount  thereof  on  the  treasurer  of  the 
county,  which  is  voluntarily  paid  by  the  latter  officer, 
the  county  cannot  recover  back  the  amount  so  volunta- 
rily paid."  Conceding  all  that  is  involved  in  that  case, 
yet  "^fi  think  there  was  no  such  payment  in  the  case  at 
bar  as  to  bring  it  within  the  rule  contended  for.  If  so, 
the  law  limiting  expenditures  by  boards  of  supervisors 
might  constantly  be  evaded.  All  that  would  be  required 
would  be  the  making  of  a  contract  authorized  by  law, 
and  then  make  additional  illegal  contracts,  pay  off  the 
work  done  under  the  latter  contracts,  and  leave  the 
county  without  remedy.  The  action  in  the  case  at  bar 
was  brought  for  a  large  sum  of  money.  It  involved  all 
of  the  transactions  between  the  parties,  based  upon  the 
several  contracts.  When  all  the  pleadings  are  consid- 
ered, the  defendant  was  not  in  the  attitude  of  seeking 
to  recover  back  money  paid  to  the  plaintiff  on  these 
illegal  contracts.  The  claim  made  that  the  contracts 
were  illegal  grew  out  of  the  same  transactions  upon 
which  the  plaintiff  based  his  right  to  recover.  We  do 
not  think  that  the  defendant,  upon  the  facts  disclosed, 
should  be  denied  the  right  to  insist  that  the  additional 
contracts  were  illegal. 

IV.    Exceptions  were  taken  by  plaintiff  to  some 
other  instructions  given  by  the  court  to  the  jury.     The 

whole  scope  of  the  charge  was  to  the  effect 

'  tract  for '       that  recovery  could  only  be  had  upon  the 

void  changes :  basis  of  a  Completed  building  for  the  origi- 

failure  to  com-  4.        *        •        ^  x      4j         4.1.  j 

piete :  recov  nal  coutract  price  of  seventy-live  thousand 
dollars.     We  fail  to  discover  any  prejudi- 
cial error  in  the  instructions.      Those  relating  to  the 
authority  given  by  the  contract  to  the    architect  to 
determine  the  quality  of  material,  and  the  amount  of 
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the  progressive  estimates,  appear  to  be  correct.  Com- 
plaint is  made  that  the  ten  per  cent,  of  the  estimatei^ 
which  the  defendant  was  authorized  by  the  contract  to 
withhold  to  insure  the  completion  of  the  building  was 
treated  by  the  court  as  a  forfeiture  in  case  the  plaintiff 
was  in  fault  in  failing  to  finish  the  building  according 
to  his  contract.  The  defendant,  by  its  contract,  reserved 
the  right  to  take  possession  of  the  work,  and  complete 
the  building,  in  case  of  plaintiff's  failure  to  comply 
with  his  contract.  The  evidence  shows  without  ques- 
tion that  more  than .  the  original  contract  price  was 
exhausted,  and  the  building  was  not  then  completed. 
This  being  the  fact,  the  plaintiff  was  not  entitled  to  any 
of  the  ten  per  cent,  retained.  His  legal  obligation  was 
to  complete  the  building  for  seventy-five  thousand 
dollars. 

There  are  other  objections  made  to  the  rulings  of 
the  court  during  the  trial.     We  have  disposed  of  such 

of  them  as  we  thought  ought  to  be  specially 
practice':        mentioned.    We  find  no  ground  for  dis- 

cost  of  addi-  , 

gjMi  ab-  turbmg  the  judgment  of  the  district  court. 
Complaint  is  made  by  the  plaintiff '  s  coun- 
sel because  of  an  additional  abstract  filed  by  defendant, 
which,  it  is  claimed,  was  unnecessary  to  a  determination 
of  the  questions  involved.  This  additional  abstract  is 
an  abstract  of  all  the  evidence.  It  was  filed  by  counsel 
upon  the  claim  made  that  the  evidence  shows  without 
conflict  that  the  plaintiff  has  been  paid  the  full  amount 
to  which  he  is  entitled  under  the  contract,  as  construed 
by  the  district  court.  It  does  not  appear  that  this  claim 
is  not  made  in  good  faith,  and,  under  the  circumstances, 
we  do  not  think  the  cost  of  said  abstract  should  be 
t-axed  to  the  defendant.  The  judgment  of  the  court 
below  is 

Affirmed. 
Vol.  75—22 
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LowEBY  V.  Greene  County. 

Judgment!  in  aotion  at  law:  ssTTiNa  aside  nr  equity.  Judg- 
ments in  actionB  at  law  cannot  be  annulled  or  modified  in  equity, 
except  for  causes  arising  or  discovered  subsequent  to  their  rendi- 
tion. (Code,  sec.  2522).  And  so,  where  plaintiff  brought  an 
action  on  account  against  defendant,  but,  pending  the  trial, 
elected  to  dismiss  it,  but  the  clerk  by  mistake  entered  a  general 
judgment  against  him,  and  he  had  no  knowledge  of  such  mistake 
until  the  judgment  so  entered  was  pleaded  as  a  bar  to  a  second 
action  on  the  same  account,  and  such  defense  was  held  good,  and 
judgment  was  therefore  rendered  against  him  in  the  second  action, 
held  that  a  court  of  equity  could  not  pronounce  the  last  judgment 
a  nullity,  but  that  it  must  be  regarded  as  a  final  adjudication  of  the 
claim. 

Appeal  /ram  Oreene  District  Court — Hon.    J.    P. 

Conner,  Judge. 

Piled,  October  4,  1888. 

Action  in  equity  to  cancel  certain  judgments.  The 
petition  also  contained  a  general  prayer  for  relief.  The 
district  court  sustained  a  demurrer  to  the  petition,  and, 
plaintiff  refusing  to  amend,  judgment  was  entered 
against  him,  and  he  appeals. 

Cole^  Mc  Vey  <6  Clarke  for  appellant. 

John  J.  Russell  and  Z.  A.  Churchy  for  appellee. 

Keed,  J. — The  petition  alleges  that  plaintiff,  who  is 
a  physician,  rendered  professional  services  and  fur- 
nished medicines  for  certain  poor  persons,  under  an 
employment  by  the  township  trustees  of  the  township 
in  which  said  persons  resided ;  that  his  bill  for  such 
services  was  allowed  by  the  trustees,  and  afterwards  pre- 
sented to  the  board  of  supervisors  for  payment,  and 
pajrment  thereof  refused;  that  plaintiff  thereupon 
instituted  a  suit  before  a  justice  of  the  peace  against 
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the  county  on  said  claim,  which  was  tried,  and  judg- 
ment was  rendered  against  him  ;  that  he  took  an  appeal 
to  the  circuit  court,  where  the  cause  came  on  for  trial  at 
the  October  term,  1884  ;  that  in  the  progress  of  the  trial 
the  court  ruled  that  the  certificate  of  the  trustees  allow- 
ing the  account  was  insufficient,  and  excluded  it ;  that 
plaintiflp  thereupon  elected  to  dismiss  the  action  without 
prejudice,  and  the  judge  announced  that  such  order 
would  be  made,  but  the  clerk,  in  entering  up  the 
record,  by  mistake  and  omission,  entered  a  final  judg- 
ment against  the  plaintiff ;  that  plaintiff  then  procured 
a  proper  certificate  of  the  township  trustees  approving 
and  allowing  his  claim,  and  presented  the  same  to  the 
board  of  supervisors  for  payment,  but  the  board  again 
refused  to  pay  it ;  that  he  then  brought  suit  thereon, 
and  on  another  claim  which  he  held  against  the  county, 
in  the  circuit  court,  the  claims  being  pleaded  in  separate 
counts;  and  that  the  county,  among  other  defenses, 
pleaded  the  judgment  entered  by  the  clerk  in  the  former 
action  in  bar  of  the  action  on  said  account ;  that  upon 
the  trial,  which  took  place  at  the  October  term,  1885, 
after  all  the  evidence  was  introduced,  the  defendant 
moved  the  court  for  judgment  on  the  count  in  which 
said  claim  for  services  was  pleaded,  which  motion  the 
court  sustained ;  that  the  claim  pleaded  in  the  other 
count  of  the  petition  was  duly  submitted  to  the  jury, 
who  returned  a  verdict  thereon  for  defendant,  upon 
which  judgment  was  entered.  It  is  also  alleged  that 
plaintiff  had  no  knowledge  that  the  clerk  had  entered 
up  a  final  judgment  against  him  upon  the  first  trial 
until  the  record  was  introduced  in  evidence  on  the 
second  trial.  Copies  of  all  of  the  pleadings  in  both 
causes,  and  the  record  entries  therein,  are  attached 
as  exhibits,  and  made  part  of  the  petition.  The  special 
relief  demanded  is  that  the  final  judgment  entered 
by  the  clerk  at  the  October  term,  1884,  be  cancelled 
and  set  aside  ;  that  the  judgment  entered  at  the  October 
term,  1885,  be  adjudged  to  be  a  nullity ;  and  that  judg- 
ment be  entered  for  plaintiff  for  the  amount  of  his  claim. 
The  ground  of  the  demurrer  is  that  the  petition  shows 
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that  the  claim  has  been  fully  adjudicated.  We  think 
the  demurrer  was  properly  sustained.  The  judgment 
rendered  at  the  October  term,  1885,  is  not  a  nullity,  and 
it  must  be  regarded  as  a  final  adjudication  of  the  claim. 
While  the  court  sustained  the  motion  for  judgment  on 
the  count  in  question  before  submitting  the  other  count 
to  the  jury,  no  judgment  was  in  fact  entered  until 
after  the  verdict  on  that  count  was  returned.  The  judg- 
ment entered  is  in  form  a  general  judgment  against 
plaintiff.  The  case  upon  the  record  is  in  the  same  posi- 
tion it  would  have  occupied  if  the  court,  while  submit- 
ting the  one  count  to  the  jury,  had  directed  them 
specially  to  find  for  defendant  on  the  other  count,  and 
had  entered  judgment  upon  the  verdict  returned  in  obe- 
dience to  that  direction*  In  sustaining  the  motion,  the 
court  held,  in  effect,  that  upon  the  undisputed  evidence 
plaintiff  was  not  entitled  to  recover  on  that  count,  and 
that  is  what  would  have  been  determined  if  the  jury,  in 
obedience  to  the  direction  of  the  court,  had  returned  the 
same  verdict.  So  that  the  judgment  is  based  upon  the 
finding  of  the  court  upon  the  motion  as  well  as  upon 
the  verdict  of  the  jury  on  the  other  count,  and  is  a  final 
adjudication  of  all  the  issues  in  the  case.  The  court 
may  have  erred  in  its  practice,  but  the  judgment  is  not 
void  for  that  reason.  The  subject-matter  and  the  parties 
were  within  the  jurisdiction  of  the  court,  and  the  order 
sustaining  the  motion,  and  entering  judgment  on  the 
finding,  were  made  by  it  in  the  exercise  of  that  jurisdic- 
tion. The  proper  remedy  for  an  error  in  such  case  is  by 
appeal.  A  court  of  equity  has  no  power  to  treat  the 
order  and  judgment  as  a  nullity.  ' '  Judgments  obtained 
in  an  action  by  ordinary  proceedings  [  which  was  the 
character  of  the  action  in  which  the  judgment  was  ren- 
dered] shall  not  be  annulled  or  modified  by  an  order  in 
an  action  by  equitable  proceedings  except  for  a  defense 
which  has  arisen  or  been  discovered  since  the  judgment 
was  rendered,"     Code,  sec.  2522. 

Affirmed. 
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1.  Appeal:  pbactice :  rbviewino  dbcision  on  prior  appeal.  This 
court  will  not,  on  a  second  appeal,  review  or  reverse  a  decision 
made  on  a  prior  appeal  of  the  same  case.  (  Adams  County  v.  Bur- 
liifigton  db  M,  B.  By,  Co.,  55  Iowa,  94,  followed), 

3.  Promissory  Note:  parties  bound:  parol.  Parol  evidence  is 
inadmissible  to  show  that  it  was  the  intention  of  all  the  parties  to 
a  promissory  note  that  only  one  of  the  signers  should  be  bound 
thereby,  when  the  note  itself  clearly  expresses  the  undertaking  of 
the  parties. 

Appeal  from  Buchanan  District  Court.— Hon.  J.  J. 

>    Ney,  Judge. 

Filed,  October  4,  1888. 

Action  on  a  promissory  note,  of  which  the  following 
is  a  copy : 

"Independence,  Iowa,  July  38th,  1884. 

**  One  year  after  date,  value  received,  we  promise 
to  pay  Daniel  Heffner,  or  bearer,  two  hundred  dollars, 
with  eight  per  cent,  from  date  until  paid.  Payable  at 
Independence,  Iowa,  with  reasonable  attorney's  fees  if 
sued.  If  interest  is  not  paid  when  due,  it  shall  draw 
interest  at  eight  per  cent. 

"  Independence  Mfg.  Co. 
**B.  S.  Brownell,  Pres. 
*'D.  B.  Sanford,  Sec'y." 

Defendant  Brownell  filed  a  demurrer  to  the  petition, 
which  being  sustained,  the  cause  was  brought,  upon 
appeal,  to  this  court,  and  the  judgment  was  reversed. 
See  70  Iowa,  591.  Defendant  then  filed  an  answer,  in 
which  he  alleged  that  the  instrument  sued  on  is  the 
note  of  the  Independence  Manufacturing  Company 
alone ;  that  it  was  given  for  an  indebtedness  of  that 
company  to  plaintiff,  and  was  executed  under  the  seal 
of  said  company,  which  is  a  corporation  ;  that  defendant 
waa  president  and  D.  B.  Sanford  was  secretary  of  the 
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company,  and  it  was  their  duty,  under  its  by-laws,  to 
execute  In  its  name  all  contracts  entered  into  by  it ;  that, 
in  pursuance  of  that  authority,  they  signed  the  note, 
intending  to  bind  the  company  only,  which  facts  were 
well  known  to  plaintiff  at  the  time,  and  that  he  accepted 
it  with  the  understanding  that  the  company  alone  was 
to  be  bound.  Plaintiff  demurred  to  the  answer,  and, 
the  demurrer  being  overruled,  he  electing  to  stand  on 
his  demurrer,  judgment  was  for  defendant  for  costs, 
from  which  judgment  he  appeals. 

Woodward  &  CooJc^  for  appellant. 

Lake  &  Harmon^  for  appellee. 

Reed,  J. — I.  On  the  former  appeal  we  held  that 
"the  note  purports  on  its  face* to  be  the  note  of  all  the 
persons,  including  the  corporation,  who  executed  it." 
The  correctness  of  that  holding  has  been  questioned  on 
this  appeal,  and  numerous  authorities  have  been  cited 
with  which  it  is  claimed  by  counsel  to  be  in  conflict. 
But  the  settled  rule  is  that  we  will  not  on  a  second 
appeal  review  or  reverse  the  decision  made  on  the 
former  appeal.  Adams  County  v.  Burlington  &  M.  H. 
Hy.  Co.^  55  Iowa,  94.  The  holding  is  therefore  the  law  of 
the  case. 

II.  The  only  other  question  in  the  case  is  whether 
extrinsic  evidence  would  be  admissible  to  show  the 
intention  of  the  parties.  There  is  no  ambiguity  in  the 
language  of  the  contract,  but  it  clearly  eitpresses  the 
undertaking  of  the  parties.  The  almost  uniform  hold- 
ing of  the  authorities  is  that  in  such  cases  parol 
evidence  of  the  intention  of  the  parties  is  not  admissible. 
The  holding  of  many  of  the  cases  cited  by  appellee  on 
the  first  proposition  is  to  that  effect.  Scanlan  v.  Keiths 
102  111.  634 ;  Draper  v.  Mass.  Steam  Heating  Co.^  5 
Allen,  338,  We  think  the  demurrer  should  have  been 
sustained. 

BSVEBSSD. 
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1.  Will:  construction:  lifb  bstatb:  alienation  restricted.  '-^^  ^ 
The  will  in  question  stated  that  the  testator  had  placed  his  son  dn 
certain  land,  and  that  he  was  to  occupy  and  enjoy  it  during  his 
natural  life.  Held  that  this  was  a  devise  to  the  son  of  a  life  estate, 
and  that  the  right  of  the  devisee  to  alienate  it,  and  of  his  creditors 
to  subject  it  to  the  payment  of  their  demands,  could  not  be 
restricted  by  subsequent  provisions  of  the  will ;  but  that  such  pro- 
visions were  void  because  inconsistent  with  the  estate  devised. 
(  See  opinion  for  authorities  ) . 

3.  Bxeoution:  supplementary  FEOCBEDiNas:  foundation.  The 
return  of  an  execution  nulla  bona  is  a  good  foundation  for  a  pro- 
ceeding in  equity  to  ascertain  defendant's  interest  in  real  estate 
and  to  subject  it  to  the  payment  of  the  judgment. 

Appeal  from  Jasper  District  Court. — Hon.  D.  Ryan, 

Judge. 

Filed,  October  4, 1888. 

Action  in  equity  to  subject  certain  real  estate  to 
the  payment  of  a  judgment  against  the  defendant  A.  C. 
Grates.  There  was  a  demurrer  to  the  petition,  which 
was  sustained,  and,  defendants  electing  to  stand 
thereon,  the  relief  asked  by  plaintiff  was  granted. 

Alanson  ClarTc^  for  appellants. 

Kerr  &  McElroy^  for  appellee. 

Seevebs,  C.  J. — The  plaintiff  obtained  a  judgment 

against  the  defendant  A.  0.  Gates,  and  in  this  action 

1.  wnxrcon-     BCcks  to  subjcct  Certain  real  estate,  which 

SSS'faiieM^  said  Gates  has  a  title  to,  or  interest  in,  to 

tion  restricted.  ^^  payment  of  Said  judgment.     Whatever 

right  or  interest  A.  0.  Gates  may  have  in  the  real  estate 
was  derived  under  the  will  of  E.  M.  Gates,  and  it  is  as 
follows:    *'Ihave  placed  my  son  Alvin  C.  Gates  on  a 
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farm  near  Colfax,  in  said  county,  described  as  the 
southwest  quarter  and  the  north  hsdf  of  the  southeast 
quarter  of  section  eleven,  township  seventy -nine,  range 
twenty-one,  situated  in  said  Jasper  county,  state  of 
Iowa,  which  it  is  my  will  that  he  occupy  and  enjoy  dur- 
ing his  natural  life^  but  without  the  power  or  ability  to 
convey  or  incumber  the  same,  and  that  its  productions 
and  rents  are  intended  by  me  to  insure  a  support  for 
himself  and  his  family ;  and  it  is  not  my  will  that  he 
have  the  power  to  mortgage  or  incumber  the  rents, 
profits  or  productions  of  said  farm,  either  above  or 
under  ground,  or  that  the  same  be  subject  to  attachment 
or  levy  for  the  debts  of  said  Alvin.  It  is  my  will  that 
he  have  such  an  estate  as  will  allow  of  his  farming  the 
same  himself  or  renting  to  others,  or  as  will  allow 
him  to  mine  the  coal  that  is  supposed  to  be  under  it,  or 
contract  with  others  to  mine  it,  so  that  nothing  is  done 
which  will  allow  the  income  from  the  same  to  escape 
from  the  said  Alvin  or  his  said  family.  And  it  is  my 
will  that,  upon  the  decease  of  said  Alvin,  the  title  to 
said  land  descend  to  Glen  Gates,  daughter  of  said  Alvin, 
if  she  is  the  only  child  of  his  then  living,  or  jointly  to 
said  Glen  and  any  other  child  or  children  that  may  be 
bom  to  said  Alvin,  to  share  and  share  alike ;  and  it  is 
my  will  that  if  no  children  of  said  Alvin  are  living  at 
the  time  of  his  decease,  that  then  and  in  that  case  the 
titlis  in  fee-simple  to  vest  in  my  sons,  Sumner  E.  and 
Lorin  A.  Gates,  and,  if  they  are  not  living,  in  their  legal 
representatives."  The  question  to  be  determined  is 
whether  A.  C.  Gates  has  such  an  interest  in  the  land  as 
can  be  alienated  or  sold  on  execution  for  debts  created 
by  him.  It  is  stated  in  the  will  that  the  testator  had 
placed  A.  C.  Gates  on  the  land,  and  he  was  to  *' occupy 
and  enjoy  it  during  his  natural  life."  Conceding  that 
there  is  no  qualifying  provision  in  the  will,  this  is  a 
devise  of  a  life  estate.  2Jarm.  Wills  [5  Ed.]  404;  2 
Washb.  Real  Prop.  [3  Ed.]  460 ;  Reed  v.  Reed,  9  Mass. 
372 ;  Blanchard  v.  Brooks^  12  Pick.  63 ;  Lewis  v.  PaVmer, 
46  Conn.  460 ;  Bowman  v.  Pinkham,  71  Me.  296.  But 
such  devise  is  coui)led  with  conditions ;  it  being  jirovided 
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that  A.  C.  Gates  shall  not  convey,  nor  incumber  the 
land  or  the  rents  and  profits,  nor  shall  the  same  be  sab- 
ject  to  attachment  or  levy  for  the  debts  of  said  A.  C. 
Gates.  Counsel  for  the  appellee  insist  that,  as  a  life 
estate  is  vested  in  A.  C.  G^tes,  the  provision  against  the 
alienation  by  him  or  through  judicial  process  is  void, 
because  it  is  inconsistent  with  the  estate  vested  in  him  ; 
that  is  to  say,  the  argument  is,  if  a  person  is  vested  with 
an  estate  for  life  or  in  fee-simple  of  real  estate,  he  must 
necessarily  be  vested  with  the  right  to  alienate  such 
estate,  and  that  such  right  cannot  be  in  any  respect  con- 
trolled. If  the  power  to  alienate  is  restricted,  the  estate 
ceases  to  be  an  absolute  one,  whether  it  be  for  life  or  in 
fee-simple.  In  this  resi>ect  there  is  no  difference  in  the 
two  estates :  both  are  absolute,  or  neither  exists.  The 
authorities,  without  serious  conflict,  except  as  hereafter 
indicated,  are  in  accord  upon  this  subject,  and  sus- 
tain the  views  above  expressed.  2  Jarm.  Wills  [5  Ed.] 
538 ;  1  Perry,  Trusts,  sec.  386 ;  Blackstone  Bank  v,  Davis j 
21  Pick.  42 ;  Deering  v.  Tucker j  65  Me.  284 ;  Keyser '  s 
Appeal,  67  Pa.  St.  236 ;  McOlearyv.  Ellis,  54  Iowa,  311. 
We  have  doubts  whether  any  adjudged  case  can  be 
found  which  holds  otherwise,  unless  the  legal  title  to 
the  property  has  been  vested  in  a  trustee,  for  the  use, 
under  specified  conditions,  of  the  beneficiary.  Many 
such  cases  have  been  cited  by  counsel  for  the  appellants, 
but  they  are  clearly  distinguishable,  unless  it  can  be 
said  that  under  the  will  in  question  a  trust  estate  was 
created.  But  it  is  too  clear  for  controversy,  we  think, 
that  a  life  estate  was  vested  in  A.  C.  Gates.  *  He  could 
not  hold  such  estate  in  trust  for  himself.  The  two 
estates  are  inconsistent,  and  cannot  exist  in  the  same 
person  at  the  same  time.  In  fact,  the  will  does  not 
create  a  trust  estate,  but  vests  an  estate  for  life  in 
A.  C.  Gates. 

The  petition  states  that  an  execution  was  issued  on 

the  judgment  and  returned  ''No  property  found."  This, 

2  ExBcu^ioH :    ^^^^S  admitted  by  the  demurrer,  constitutes 

wo^^edfaw?  ^  suflJcient  basis  for  and  warrants  this  pro- 

toundation.     cecdiug  in  equty  to  determine  the  nature 
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and  extent  of  the  estate  of  A.  C.  Gates  in  the  property 
in  controversy.  The  demurrer  was  properly  overruled, 
and  the  judgment  of  the  court  subjecting  the  life  estate 
t&  the  payment  of  the  judgment  must  be 

AFf*IBM£D. 
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Life  Insurance :  provision  against  suicidb  :  construction.  The 
life  insurance  policy  declared  on  in  this  case  provided  that  if  the 
assured  should  commit  suicide,  '*  felonious  or  otherwise,  sane  or 
insane,"  the  policy  should  be  void.  The  assured  did  commit  sui- 
cide while  temporarily  insane  from  illness,  and  when  he  was  in  no 
manner  conscious  or  responsible.  ^eZd  that  no  recovery  could  be 
had  on  the  policy.    ( See  opinion  for  authorities  )• 

Appeal  from   Jasper    District   Court —Kots.    J.    K. 

Johnson,  Judge. 

Piled,  October  4,  1888. 

Action  on  a  life  insurance  policy.  A  demurrer  to 
the  petition  was  sustained,  and  plaintiffs  appeal. 

Wi7islow  &  Varnuniy  for  appellants. 
No  appearance  for  appellee. 

Rothrock,  J. — I.  It  appears  from  the  averments 
of  the  petition  that  on  the  fifth  day  of  December,  1885, 
the  defendatnt  issued  to  Francis  O.  Scarth  a  policy  of 
insurance  upon  his  life,  or  a  beneficiary  certificate,  in 
the  amount  of  three  thousand  dollars,  and  that  until 
the  twenty-eighth  of  February,  1886,  he  complied  with 
all  the  conditions  and  agreements  contained  in  said 
contract  of  insurance,  when  he  died  ;  and  that  the  plain- 
tiffs are  the  beneficiaries  named  in  said  policy.  The 
manner  of  the  death  of  the  insured  is  stated  in  the  peti- 
tion in  these  words :  "  That  on  the  twenty-eighth  day 
of  February,  A. .  D.,  1886,  said  Francis  O.  Scarth 
departed    this  life,    he  having  committed  suicide  by 
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shooting  himself  in  the  head,  and  death  resulting  imme- 
diately therefrom;  that  said  act  of  suicide  Was  made 
and  committed  while  said  Francis  O.  Scarth  was 
temporarily  insane,  such  insanity  being  the  direct  result 
of  continued  illness  of  some  weeks,  and  a  lowness  of 
spirits  occasioned  thereby,  and  that  in  so  doing  he,  the 
said  Francis  O.  Scarth,  was  entirely  unable  to  control 
himself,  and  such  act  was  occasioned  by  such  insanity, 
and  about  and  over  which  the  said  Francis  O.  Scarth  was 
in  no  manner  conscious  or  responsible,' '  The  beneficiary 
certificate  is  exhibited  with  and  made  part  of  the  peti- 
tion, and  it  provides  that,  ''if  the  member  shall  commit 
suicide,  felonious  or  otherwise,  sane  or  insane,"  the 
policy  shall  be  void.  One  ground  of  the  demurrei"  was 
based  upon  this  clause  of  the  policy,  in  connection  with 
the  averments  of  the  petition  with  reference  to  the 
death  of  the  insured.  This  clause  in  the  policy  presents 
the  principal  question  in  the  case. 

There  has  been  much  discussion  in  adjudged  cases  as 
to  the  effect  of  conditions  in  life  insurance  policies, 
which  provide  that  the  policy  shall  be  void  if  the  assured 
comes  to  his  death  by  his  own  hand.  At  one  time  poli- 
cies provided,  generally,  that  they  should  be  void  in 
case  of  death  by  "suicide,"  or  by  "one's  own  hand," 
without  more.  It  was  held  that  these  terms  were  syn- 
onymous, and  conveyed  the  same  idea.  It  has  been 
held  quite  generally  by  the  courts  of  this  country  that 
this  general  condition  in  a  policy  referred  to  an  act  of 
criminal  self-destruction,  and  did  not  apply  to  an  insane 
person  who  took  his  own  life.  Life  Association  v. 
Waller,  67  Ga.  633 ;  Hathaway  «.  Ins.  Co.,  48  Vt  336 ; 
Tns,  Co.  D.  Graves,  6  Bush,  268 ;  Newton  v.  Ins.  Co., 
76  N.  Y.  426 ;  Scheffer  v.  Ins.  Co.,  26  Minn.  634 ;  Ins. 
Co.  V.  Terry,  16  Wall.  680 ;  Ins.  Co.  v.  Rodel,  95  U.  S. 
232 ;  Ins.  Co.  v.  Isett,  74  Pa.  St.  176 ;  Ins,  Co.  x.  Moore, 
34  Mich.  41 ;  JEastabrook  v.  Ins.  Co.,  64  Me.  224.  This 
being  practically  the  settled  law  applicable  to  these  con- 
ditions, insurance  companies  adopted  a  more  specific 
condition  as  to  liability  in  cases  of  death  by  suicide,  and 
there  are  a  number  of  cases  where  the  language  of  the 
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policy  is  substantially  the  same  as  that  employed  in  the 
policy  under  consideration.  In  Blgelow  v.  Ins.  Co.,  93 
U.  S.  284,  the  condition  in  the  policy  was  that  it  should 
be  void  if  the  insured  * '  shall  die  by  suicide,  sane  or 
insane."  In  an  action  on  the  policy  the  defendant  pleaded 
that  the  insured  died  from  the  effect  of  a  pistol  wound 
inflicted  upon  his  person  by  his  own  hand,  and  that  he 
intended  by  this  means  to  destroy  his  life.  The  plaintiff 
by  reply,  pleaded  that  the  insured,  when  he  inflicted 
the  pistol  wound  upon  his  person  by  Jiis  own  hand,  was 
of  unsound  mind,  and  wholly  unconscious  of  the  act. 
It  was  held  that  a  demurrer  to  the  replication  was  prop- 
erly sustained.  The  effect  of  the  holding  was  that  the 
policy  was  void,  notwithstanding  the  self-destruction 
was  accomplished  at  a  time  when  the  insured  was  wholly 
unconscious  of  the  act.  There  is  no  substantial  differ- 
ence between  that  case  and  the  one  now  under  consider- 
ation. In  Streeter  v.  Life  and  Accident  Soc.j  65  Mich. 
— ,  the  policy  provided  that  it  should  be  void  if  the 
insured  should  ''die  by  his  own  hand,  sane  or  insane." 
The  insured  died  from  the  effects  of  a  pistol-shot  wound 
inflicted  by  himself.  The  evidence  tended  to  prove  that 
when  he  shot  himself  he  was  insane.  Witnesses 
expressed  the  opinion  that  his  mental  condition  was 
such  that  he  was  unable  to  control  any  of  his  physical 
actions  that  might  have  been  called  upon  to  carry  out 
any  one  of  his  impulses.  It  was  held  that  the  insurance 
company  was  not  liable  upon  the  policy.  In  support  of 
the  rule  announced  by  these  cases,  see,  also,  Pierce  v. 
Ins.  Co.,  34  Wis.  389;  Salentine  v.  Ins.  Co.^  24. 
Fed.  Rep.  159;  Riley  v.  Ins.  Co.,  25  Fed.  Rep. 
315;  Adkins  v.  Ins.  Co.^  70  Mo.  27;  and  Pen/old 
V.  Ins.  Co.y  85  N.  Y.  317.  In  some  of  these  cases  lan- 
guage is  employed  which  would  seem  to  indicate  that, 
if  the  insured  was  not  at  the  time  conscious  of  the  phys- 
ical nature  and  consequences  of  the  act,  the  policy  might 
not  be  void.  We  think,  however,  that  the  better  rule, 
and  the  logical  conclusion  of  all  the  above  cited  cases, 
is  that  the  condition  in  the  policy  was  intended  to  include 
self-destruction,  no  matter  what  the  mental  condition  of 
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the  insured  waa  at  the  time  of  the  act  which  caused  the 
death.  Of  course,  the  policy  never  was  int(?nded  to 
include  death  by  accident,  as  by  taking  poison  by  mis- 
take, the  accidental  discharge  of  a  gun  or  pistol  held  in 
the  hands  of  the  insured,  or  the  like.  It  means  all  sui- 
cidal acts,  whether  such  as  are  denominated  as  criminal, 
or  such  as  are  the  offspring  of  insanity.  We  have  not 
had  a  brief  or  argument  by  counsel  for  appellee  in  this 
case,  and  have  been  compelled  to  make  somewhat  of  an 
examination  of  that  side  of  the  question  without  these 
aids,  and  our  conclusion  is  that  the  demurrer  to  the 
petition  was  properly  sustained.  This  disposition  of 
the  case  renders  an  examination  of  the  other  grounds  of 
demurrer  unnecessary.  Affirmed. 


1. 


3. 


Schafer  v.  Schafer  tt  al. 

Equity :  jxtbisdiction.  An  action  to  enforce  an  equitable  lien  is 
properly  brought  as  an  action  in  equity. 

Mortgage :  bight  of  way  over  pbehises  :  who  entitled  to 
DAMAGBB.  Where  the  mortgage  debt  remains  unpaid,  and  the  land 
is  not  sufficient  to  pay  it,  and  the  mortgagor  is  insolvent,  the 
mortgagee  has,  as  against  the  mortgagor,  a  lien  on  the  damages 
awarded  for  right  away  over  the  premises,  (  See  Savyyer  v.  Lan- 
ders, 56  Iowa»  422).  And  in  such  case,  where  the  mortgagee 
assigned  his  mortgage,  but  reserved  his  right  to  the  damages,  and 
the  mortgagor  assigned  his  equity  in  the  land,  and  the  mortgage 
was  foreclosed  and  the  land  exhausted,  leaving  a  balance  of  the 
judgment  impaid,  which  balance  was  then  assigned  to  the  mort- 
gagee, held  that  he  was  stiU  entitled  to  the  damages  as  against  all 
parties,  to  be  applied  on  the  unpaid  portion  of  the  judgment. 


Appeal  from    Wapello    District  Court.— Ron.  H.  C. 

Traverse,  Judge. 


Piled,  October  4,  1888. 

Action  in  chancery  to  establish  and  enforce  a  lien 
claimed  by  plaintiff  upon  funds  in  the  hands  of  one  of 
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the  defendants.  There  was  a  decree  granting  the  relief 
prayed  for  by  plaintiflf.  A  part  of  the  defendants 
appeal. 

D.  O.  Beaman  and  8.  E.  Adler^  for  appellants. 

McNettA  TisdaZCy  for  appellee. 

Beck,  J. — I.  There  is  no  controversy  as  to  the 
facts  in  the  case,  which,  briefly  stated,  are  these :  The 
plaintiff,  being  the  owner  of  two  town  lots,  sold  them  to 
his  brother  Ludwig,  who  is  a  defendant  in  this  action, 
and  executed  to  him  a  title  bond,  with  conditions  of 
forfeiture  in  case  of  non-payment,  and  an  obligation  by 
the  plaintiff  to  convey  the  lots  upon  the  payment  of  the 
purchase  money,  for  which  Ludwig  executed  his  promis- 
sory notes.  The  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company,  which  is  made  a  defendant,  instituted 
condemnation  proceedings  in  order  to  acquire  the  right 
to  lay  its  track  on  a  street  upon  which  the  lots  abut. 
The  plaintiff  and  his  brother  Ludwig  were  both  made 
parties  to  the  proceedings.  Damages  upon  an  appeal 
were  finally  awarded  by  judgment  against  the  railroad 
company,  but  the  rights  of  plaintiff  and  Ludwig  were 
not  determined,  but  held  for  future  settlement.  Plain- 
tiff declared  the  bond  forfeited  for  a  breach  of  its  condi- 
tions, and  conveyed  the  property  to  Hill,  by  a  warranty 
deed,  for  a  consideration  greater  than  the  price  agreed 
to  be  paid  by  Ludwig,  and  Hill  conveyed  it  by  warranty 
deed  to  Ladd  &  Harrow.  Plaintiff  reserved  in  his  deed 
to  Hill  the  damages  recovered  or  to  be  recovered  from 
the  railroad  company .  Hill's  deed  to  Ladd  &  Harrow 
recited  this  reservation.  Ladd  &  Harrow  brought  an 
action  against  Ludwig  to  recover  the  possession  of  the 
lots,  but  upon  demurrer  it  was  held  that  the  right  to 
declare  the  bond  forfeited  had  been  waived  by  plaintiff. 
They  then  brought  suit  against  plaintiff  for  breach  of 
warranty  of  his  deed,  which  was  settled  by  plaintiff's 
assigning  to  them  the  title  bond  and  the  notes  executed 
by  Ludwig,  reserving  an  interest  therein  equivalent  to 
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the  amotint  of  the  damages  to  be  finally  recovered 
against  the  railroad  company  in  the  condemnation  pro- 
ceedings. Of  this  transaction  defendant  had  no  notice. 
Ladd  &  Harrow  amended  their  petition  in  the  action 
brought  to  recover  possession  of  the  lots,  and  thereby 
asked  a  foreclosure  of  the  title  bond,  showing  its  assign- 
ment to  themf.  Ludwig  and  wife  assigned  to  Beaman  & 
Adler  all  their  right  and  claim  to  the  railroad  damages. 
Ladd  &  Harrow  recovered  judgment  in  their  action  on 
the  title  bond,  upon  which  the  property  was  sold  and 
purchased  by  them.  The  balance  of  the  judgment, 
remaining  unpaid,  was  assigned  by  Ladd  &  Hjtrrow  to 
plaintiff.  Upon  these  facts  plaintiff  claims  that  the  rail- 
road damages  in  equity  should  be  applied  on  this  judg- 
ment, and  seeks  in  this  action  to  enforce  this  right, 
claiming  that  he  holds  an  equitable  lien  upon  the  money 
paid  in  satisfaction  of  the  damages,  which  is  in  the 
hands  of  the  sheriff,  who  is  a  party  to  this  action.  The 
district  court,  by  decree,  granted  and  enforced  the 
relief  prayed  for  by  plaintiff. 

.  II.  Defendants  insist  that  the  district  court  erred  in 
overruling  a  motion  to  transfer  the  cause  to  the  law 
docket.  We  think  the  cause  is  one  of  equitable  cog- 
nizance, in  view  of  the  fact  that  plaintiff  seeks  to  enforce  . 
an  equitable  lien.  It  w  as  rightly  brought  and  prosecuted 
in  chancery. 

III.  In  order  to  determine  the  rights  of  plaintiff, 
we  will  consider  briefly  the  relations  between  him  and 
the  other  parties  to  the  action.  ( 1 )  The  relation 
between  plaintiff  and  Ludwig  is  that  of  mortgagor  and 
mortgagee.  This  is  the  settled  doctrine  of  this  court. 
( 2 )  Beaman  &  Adler  are  the  only  defendants  who  claim 
the  railroad  damages  against  plaintiff.  They  are 
assignees  of  Ludwig.  The  other  parties,  the  railroad 
company  and  the  sheriff,  take  no  part  in  the  contention, 
and  are  indifferent  as  to  the  success  of  the  other  parties. 
The  case,  then,  is  a  contest  between  a  mortgagee  and 
the  assignee  of  the  mortgagor  as  to  which  party  shall 
recover  the  damages  assessed  in  an  ad  quod  damnum 
proceeding.     While  the  mortgage  debt  remains  unpaid, 
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and  the  land  is  not  sufficient  to  pay  the  mortgage  debt, 
and  the  mortgagor  is  insolvent,  which  is  the  case  in  this 
action,  there  can  be  no  doubt  that  the  mortgagee,  as 
against  the  mortgagor,  has  a  lien  upon  the  judgment  or 
claim  for  damages.  Indeed,  this  lien  is  superior  to  that 
of  an  attaching  creditor.  Sawyer  v.  Landers^  56  Iowa, 
422. 

IV.  What  effect,  if  any,  did  the  conveyances  by 
plaintiff  to  Hill,  and  Hill  to  Ladd  &  Harrow,  have  upon 
the  rights  of  plaintiff  and  his  lien  ?  We  think  none 
whatever,  for  two  reasons :  The  conveyances  passed  no 
title  as  Against  Ludwig,  and  the  parties  so  recognized 
the  fact  by  proceeding  to  foreclose.  But,  assuming  that 
they  did,  it  does  not  follow  that  this  defeats  plaintiff's 
claim  and  lien.  The  grantees.  Hilt  and  Ladd  &  Harrow, 
did  not  succeed  to  plaintiff's  right  to  the  railroad  dam- 
ages, for  such  right  was  expressly  reserved  by  plaintiff. 
They  did  not  and  could  not  make  any  objection  to  plain- 
tiff's  enforcing  his  right  thereto.  Ludwig,  as  we  have 
seen,  had  no  right  to  these  damages.  Surely  he  cannot 
object  to  the  plaintiff  and  his  grantees  or  assignees  dis- 
posing of  these  damages  by  agreement.  So  under  the 
proceeding  of  foreclosure  brought  by  Ladd  &  Harrow, 
no  objection  can  be  raised  by  Ludwig  that,  by  the  agree- 
ment of  the  parties,  the  damages  are  reserved  to  plain- 
tiff. Ludwig  was  not  entitled  to  them.  They  go  to  the 
mortgagees,  or  their  representatives  or  assigns.  Ladd  & 
Harrow  stand  as  the  assignees  of  the  mortgagee,  the 
plaintiff.  They  enforce  their  claim  as  mortgagees.  But 
by  an  arrangement  between  them  and  plaintiff  he  is  to 
take  the  railroad  damage  money.  This  does  not  affect 
Ludwig' s  right,  for  he  had  no  claim  to  the  damages. 
Nor  can  his  assignees,  Beaman  &  Adler,  complain,,  for 
they  stand  in  his  shoes,  and  have  no  higher  or .  better 
right  than  he  held. 

Y.  Beaman  &  Adler  claim  that,  if  the  court  holds 
that  they  are  not  entitled  to  the  railroad  damages  as 
assignees,' they  are  entitled  to  recover  one  hundred  dol- 
lars thereof  as  attorney  fees  for  prosecuting  the  case  and 
recovering  the  judgment.    But  the  firm  of  which  one  of 
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these  attorneys  was  a  member  was  paid  for  his  services, 
and  the  other  attorney  did  not  appear  for  plaintiff,  but 
for  Lndwig.  It  does  not  appear  that  he  holds  any  lien 
against  plaintiff.  These  considerations  dispose  of  the 
controlling  questions  in  the  case.  We  think  the  decrea 
of  the  district  court  ought  to  be  Arf  ibmed. 


Lyman  v.  Plummer  et  aZ.  g  gg 

CitieB  and  Towns:  notice  of  special  A8fiB8S¥SNTd :  WfiAt  suffi- 
cient. When  notice  of  a  special  asseflsment  on  city  property  to 
pay  for  street  improvement  is  necetisary  to  be  given  to  the  respec- 
tive owners,  and  the  city  has  provided  by  ordinance  for  giving 
•Qch  notice  by  publication  in  a  newspaper  of  general  circulatioM 
pnblished  in  the  city,  notice  given  in  accordance  with  the  provis- 
ions of  sach  ordinance  is  sufficient,  and  personal  notice  is  not 
required .    (  See  opinion  for  citations  ) . 

Appeal  from  Pottawattamie  District  Court  —Hon.  H. 

E.  Deemeb,  Judge. 

Piled,  October  5,  1888, 

Action  in  equity  to  restrain  the  collection  of  a 
special  assessment  on  real  estate  owned  by  the  plaintiff, 
made  by  the  city  of  Council  Bluffs.  The  relief  asked 
was  granted,  and  the  defendants  appeaL 

O.  A.  BolmeSy  for  appellants. 
F.  M.  Hunter,  for  appellee. 

Seevebs,  C.  J. — The  plaintiff  is  a  resident  of  and 
the  owner  of  real  estate  in  the  city  of  Council  Bluffs. 
Since  the  taking  effect  of  chapter  20,  Acts  Twentieth 
General  Assembly,  the  city  of  Council  Bluffs  passed  an 
ordinance  providing  for  the  assessment  and  collection  of 
special  assessments  made  by  the  city  to  pay  for  improv- 
ing the  streets,  and  making  the  same  liens  on  abutting 
real  estate.  The  ordinance  provided  that  the  city  coun- 
cil, when  the  work  has  been  done,  and  assessments 
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made  to  pay  therefor,  shall  "pass  a  resolution  contain- 
ing a  correct  description  of  the  property,  lot,  block,  or 
parcel  of  land,  and  street,  and  state  when  the  improve* 
ment  was  made,  the  kind,  and  cost  of  the  same,  and 
amount  chargeable  to  each  lot  or  part  of  lot,  which  said 
riBSolution  shall  be  published  three  times  successively  in 
some  daily  newspaper  of  general  circulation  published 
in  said  city,  and  any  owner  or  owners  aggrieved,  or 
having  any  objection  to  said  special  assessment  against 
his  or  their  property  as  aforesaid,  shall,  within  ten  days 
from  the  date  of  the  last  publication,  file  with  the  city 
clerk  any  written  objections  he  or  they  may  have"  to 
such  improvements  and  special  assessments.  Such  a 
resolution  was  duly  passed,  and  published  as  provided 
in  the  ordinance,  and  in  the  publication  the  plaintiff 
was  named  and  designated  as  *' probable"  owner  of 
the  real  estate  described  in  the  petition.  No  notice 
other  than  the  publication  of  the  resolution  for  the 
required  length  of  time  was  given  to  or  served  upon 
the  plaintiff.  The  amount  in  controversy  being  less 
than  one  hundred  dollars,  we  are  required  to  determine 
such  questions  only  as  have  been  certified  to  us  by  the 
trial  judge,  one  of  which  is  as  follows :  "Is  the  notice, 
published  by  resolution,  as  provided  by  the  ordinance, 
suflicient  notice  to  the  resident  property-owners,  and  is 
it  sufficient  notice  to  give  resident  property-owners  an 
opportunity  to  be  heard  before  the  special  assessment 
complained  of  was  made,  taking  into  consideration  the 
fact  that  the  city  of  Council  Bluffs  is  organized  under 
the  general  incorporation  law!"  In  considering  this 
question  it  must  be  assumed  that  a  notice  of  some  kind 
was  essential,  and  without  it  the  tax  is  invalid.  It  is 
not  claimed  that  the  notice  published  was  in  any  respect 
insufficient,  except  that  it  was  not  served  personally  on 
the  plaintiff.  The  i>ower  of  the  city  to  make  the 
improvement  in  question  is  not  denied,  and  the  power  is 
expressly  conferred  upon  it  to  provide,  by  an  ordinance, 
the  mode  in  which  the  charge  on  the  respective  owners 
of  real  estate  shall  be  assessed.  Code,  sec.  478.  There 
is  no  statute  which  requires  a  personal  notice,  nor  is 
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there  a  statute  which  requires  any  notice,  to  be  givea. 
That  it  is  competent  for  the  general  assembly  to  pre- 
scribe the  kind  of  notice, .  whether  personal  or  by  publi- 
cation in  a  newspaper,  cannot,  we  think,  be  doubted. 
It  was  so  held  in  Stuart  v.  Palmer^  74  N.  Y.  183.  See, 
also,  Macklot  ©.  City  of  Davenport^  17  Iowa,  379  ;  Senile 
v.  Town  of  Keota^  68  Iowa,  334.  No  case  has  been  cited 
which  holds  that  personal  notice  is  required,  and  we  do 
not  think  any  well-considered  case  can  be  found  whic^iso 
holds.  We  shall  assume  that  it  would  have  been  com- 
I)etent  for  the  general  assembly  to  provide  that  such  a 
notice  as  was  published  was  sufficient.  When  the 
power  was  conferred  on  the  city  to  prescribe,  by  an  ordi- 
nance, the  mode  or  manner  in  which  the  charge  for  the 
improvement  should  be  made,  it  embraced  the  right  on 
the  part  of  the  city  to  do  all  things  necessary  to  make  the 
assessment  a  valid  charge  against  the  owners  of  property 
abutting  on  the  streets.  By  necessary  implication,  the 
power  was  conferred  on  the  city  to  prescribe  the  notice 
that  should  be  given.  In  this  respect  the  city  was 
vested  with  all  the  powers  vested  in  the  general  assem- 
bly, and,  if  it  was  competent  for  the  general  assembly 
to  provide  that  a  notice  by  publication  should  be  given, 
such  power,  by  necessary  implication,  was  conferred  on 
the  city.  H  the  city  had  provided  that  personal  notice 
should  be  given,  and  this  had  been  done,  its  sufficiency 
could  not  have  been  doubted.  This  being  so,  it  follows 
that  the  city  could  provide  that  a  notice  by  publication 
should  be  given,  and  the  force  and  effect  of  both  must 
necessarily  be  the  same.  The  foregoing  question  must 
be  answered  in  the  affirmative.  It  is  unnecessary  to 
determine  the  other  questions  certified. 

Revebsed. 
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108  487/  i^  Cities  and  Towzui:  officers:  oompensation :  alteration  by 
.«    3M  coNnucT  DxnuNO  TBaM.    Under  eection  491  of  the  Code,  which 

provided  that  the  compensation  of  no  city  officer  shall  be  increased 

or  diminished  during  his  term  of  office,  it  is  incompetent  for  a  city 
treasurer  to  bind  himself  by  contract  with  the  dty  council  to 
perform  certain  duties  of  his  office  for  a  less  compensation  than  is 
provided  by  the  ordinances  in  force  when  he  entered  upon  his 
office ;  and  such  contract  is  no  bar,  after  the  services  have  been 
rendered,  to  a  recovery  of  the  compensation  provided  by  ordi- 
nance. 

3.    :  tbbasursb:  compensation    fob    collbctino  moneys: 

MEANING  OF  "OOLLBCTINO."  The  Ordinances  of  the  defendant  city 
provided  that  the  treasurer  should  have,  as  part  compensation,  one 
per  cent,  on  all  collections  made  by  him,  except  on  moneys  received 
from  the  county  treasurer,  for  which  he  was  to  have  no  compensa- 
tion. The  city,  through  its  mayor,  negotiated  certain  of  its 
bonds  through  certain  brokers,  and  the  treasurer  received  the 
money  derived  therefrom.  H<M  that  such  money  was  collected 
by  him  within  the  meaning  of  the  ordinance,  and  liiat  he  was  enti- 
tled to  his  percentage  thereon 

Appeal  from  Buchanan  District  Court. — Hon.  J.  J- 

Ney,  Judge. 

Filed,  October  6, 1888. 

Plaintiff  was  treasurer  of  the  defendant  city  from 
March)  1886,  to  March,  1887.  He  brought  this  action  to 
recover  the  compensation  allowed  by  the  ordinances  of 
the  city  for  collecting  and  disbursing  certain  moneys 
belonging  to  the  city,  which  came  into  his  hands  during 
his  term  of  office.  The  district  court,  at  the  close  of  the 
evidence,  directed  a  verdict  for  plaintiff,  and  entered 
judgment  thereon.    Defendant  appeals. 

A.  M.  Skellito^  City  Solicitor,  and  E,  E.  BasneTy 
for  appellant. 

C.  E.  Ransier^  for  appellee. 
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Reed,  J. — ^When  plaintiff  was  elected  to  the  office 
of  city  treasurer,  the  following  ordinances  *were  in 
force : 

"Chapter  IX.  ♦  *  ♦  Sec.  16.  That- the  treas- 
urer shall,  before  entering  ui)on  the  duties  of  his  office, 
execute  a  bond  to  the  city  in  the  sum  of  five  thousand 
dollars.  He  shall  collect,  receive  and  safely  keep,  all 
moneys  due  or  belonging  to  the  said  city,  and  tot  any 
sum  of  money  so  received  shall  execute  duplicate 
receipts,  one  of  which  shall  be  delivered  to  the  person 
from  whom  such  sum  shall  be  received,  and  the  other 
returned  to  the  city  clerk.    *    ♦    *'» 

"  Sec.  18.  The  treasurer  shall  be  ex  officio  the  col- 
lector of  the  city,  and  shall  perform  all  the  duties 
required  by  law  or  ordinance  to  be  performed  by  the 
city  collector." 

"Chapter  VII.  Sec.  6.  The  city  treasurer  shall 
receive  as  compensation  one  per  cent,  on  all  collections 
made  by  him,  and  also  one  per  cent,  on  all  disburse- 
ments made  by  him  from  the  city  treasury ;  provided 
that,  for  all  moneys  received  by  him  of  the  county 
treasurer,  he  shall  receive  no  compensation." 

The  city  negotiated  its  bonds  to  the  amount  of  forty 
thousand  dollars,  for  the  purpose  of  raising  the  neces- 
sary money  for  the  erection  of  a  system  of  water- works. 
The  arrangements  for  the  negotiation  of  the  bonds  were 
made  by  the  mayor  with  a  firm  of  brokers  in  Chicago, 
but  the  moneys  derived  therefrom  were  paid  over  to 
plaintiff,  who  kept  and  disbursed  the  same  to  the  con- 
tractors who  did  the  work  for  the  city.  And  his  claim 
is  for  the  compensation  provided  by  section  6,  chapter 
7,  for  collecting  and  disbursing  that  amount  of  money. 
Before  the  bonds  were  negotiated,  plaintiff  signed 
and  delivered  to  the  city  a  writing,  by  which  he  agreed 
to  accept  as  full  compensation  for  receiving  and  disburs- 
ing the  moneys  which  should  be  derived  therefrom  the 
sum  of  fifty  dollars.  Afterwards,  however,  but  before 
the  bonds  were  negotiated,  he  gave  a  written  notice  to 
the  city  council '  that  he  would  decline  to  accept  any 
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Other  compensation  for  his  services  than  that  provided 
in  the  ordinance.  But  before  that  notice  was  received 
by  the  council  that  body  adopted  a  resolution  allowing 
the  treasurer  fifty  dollars  for  receiving  and  disbursing 
the  money  to  be  derived  from  the  sale  of  the  bonds. 
The  record  of  the  council,  however,  does  not  show  that 
the  ayes  and  noes  were  called  in  the  passage  of  the  reso- 
lution. The  city  afterwards  offered  to  i)ay  said  sum  of 
fifty  dollars,  but  plaintiff  refused  to  accept  that 
amount. 

I.    It  was  contended  by  counsel  for  plaintiff  that, 
owing  to  the  failure  of  the  council  to  call  the  ayes  and 

noes  on  the  passage  of  the  resolution,  which 

'  towns :  offl-     tiras  the  only  action  taken  by  that  body, 

pensatton:      lookiug  towards  the  acceptance  of   plain- 

alteratlon  by     ,.-,,       °^         ,,  *^   ,  ^ 

w»ntmotdur-  tiff's  offer,  the  arrangement  was  not  con- 
summated in  the  manner  provided  by  law, 
and  consequently  it  never  had  the  force  and  effect  of  a 
contract.  But,  in  the  view  we  take  of  the  case,  this 
question  need  not  be  gone  into,  and  for  the  purpose  of 
the  case  it  will  be  conceded  that  a  contract,  whereby 
plaintiff  agreed  to  accept,  and  defendant  to  i)ay,  fifty 
dollars,  as  full  compensation  for  the  services,  was  regu- 
larly entered  into.  It  will  also  be  conceded  that  the 
subsequent  attempt  by  plaintiff  to  terminate  the  arrange- 
ment was  without  effect.  It  is  entirely  clear,  we  think, 
that  but  for  the  contract  plaintiff  would  be  entitled  to 
the  comi)ensation  provided  by  the  ordinance  for  dis- 
bursing the  money.  The  language  of  section  6,  chapter 
7,  is  ^^on  all  disbursements  made  by  him  from  the  city 
treasury."  By  no  possible  construction  can  this  lan- 
guage be  limited  to  the  ordinary  revenues  of  the  city, 
and  it  was  plaintiff's  duty,  under  the  other  ordinances 
quoted,  to  receive  and  safely  keep  it ;  and  when  paid 
out  upon  the  proper  order  of  the  council  it  was  disbursed 
from  the  city  treasury  within  the  meaning  of  section  6, 
chapter  7.  The  question  as  to  the  defendant's  liability 
for  that  amount  depends  entirely,  then,  upon  whether  j 

it  was  competent  for  the  parties  to  fix,  by  contract,  the  i 

compensation  which  should  be  paid  for  the  services,  and  ^ 
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we  are  of  the  opinion  that  the  effect  of  section  491  of 
the  Code  is  to  absolutely  prohibit  the  parties  from  enter- 
ing into  any  contract  npon  the  sabject.  The  provision 
is  as  follows :  ^^  The  emoluments  of  no  officer  whose 
election  or  appointment  is  required  by  this  chapter  shall 
be  increased  or  diminished  during  the  term  for  which  he 
shall  have  been  elected  or  appointed."  It  may  be  con- 
ceded that  one  ( and  perhaps  the  principal )  object  which 
the  genera]  assembly  had  in  view  when  the  statute  was 
enacted  was  to  prohibit  the  city  council  from  changing, 
by  its  own  action,  the  compensation  of  a  city  officer,  dur- 
ing his  term  of  office,  through  motives  of  favoritism,  or  the 
opposite.  But  its  effect  is  much  broader  than  that. 
The  evils  which  might  result,  if  the  comi)ensation  of  an 
officer,  which  was  fixed  at  the  time  of  his  election,  could 
afterwards  be  changed  by  contract,  would  be  as  great  as 
those  which  would  follow  if  the  council  had  power  to 
increase  or  diminish  such  compensation  at  their  own 
will.  And  one  object  of  the  enactment  was  to  prevent 
such  evils.  The  language  is  general,  and  absolutely  pro- 
hibitive of  any  increase  or  diminution  by  any  means 
whatever.  It  was  insisted,  however,  that  plaintiff  ren- 
dered the  services  under  the  contract,  and  as  a  conse- 
quence he  is  entitled  to  no  compensation  whatever,  if  it 
was  unlawful.  But  that  position  cannot  be  maintained. 
It  assumes  that  the  services  were  performed  in  purt^uance 
of  the  contract.  But  that  is  not  the  fact.  The  perform- 
ance of  the  services  was  imposed  upon  plaintiff  by  the 
ordinance  as  a  duty  of  his  office,  and  it  was  performed 
in  obedience  to  that  requirement.  The  contract  had  no 
relation  to  the  performance  of  the  duty,  but  had  refer- 
ence  alone  to  the  amount  of  compensation  which  should 
be  paid  for  the  services. 

IL    The   judgment  awards  plaintiff  compensation 
for  the  coUection  of  the  money,  as  well  as  for  disbursing 

J  .treaaurer:  ^*»  *°^  ^*  ^^  Contended  that  in  that  respect 

to"cSSSt^  ^*  ^  erroneous,  even  though  the  contract 

JJSntagof     should  be   held   illegal.     The    position  of 

"ooueoting."   couusel  is  that  the  mere  receiving  of  the 

money  from  the  broker  was  not  the  collection  of  it, 
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within  the  meaning  of  the  ordinance,  and  hence,  as  he 
is  entitled  to  compensation  only  *^  on  collections  made 
by  him,"  he  is  entitled  to  nothing  for  receiving  it.  The 
definition  of  the  word  "  collect,"  as  given  .by  the  lexi- 
cographers, is,  to  gather ;  to  assemble.  When  nsed  with 
reference  to  the  collection  of  money,  it  often  implies 
much  more  than  the  mere  act  of  receiving  the  money. 
An  attorney  brings  suit  to  enforce  the  payment  of  a 
demand,  and  the  amount  recovered  is  made  by  the  sale 
of  the  defendant's  prox>erty  on  judicial  process.  The 
term,  as  applied  to  such  a  proceeding,  would  describe, 
not  only  the  act  of  receiving  the  money,  but  all  the  means 
by  which  the  payment  was  enforced.  *  The  meaning  of 
the  word,  as  used  in  the  ordinance,  however,  is  to  be 
determined  from  the  context.  The  taxes  for  the  general 
purposes  of  the  city  are  collected  by  the  county  treas- 
urer, and  by  him  paid  over  to  the  city  treasurer.  The 
ordinance  provides  that  for  receiving  the  money  so  col- 
lected the  treasurer  shall  receive  no  compensation.  But 
the  city  may  have  other  sources  of  revenue,  such  as 
license  fees,  or  the  like.  Ordinarily,  persons  who 
desire  to  engage  in  business  for  which  a  license  is 
required  would  apply  to  the  proper  officer  for  the 
license,  and  pay  the  fees  exacted  before  engaging  in  the 
business.  In  such  cases  the  only  duty  which  would 
devolve  upon  the  treasurer  would  be  that  of  receiving 
and  safely  keeping  the  money.  Cases  might  occur  in 
which  persons,  through  ignorance  of  the  requirement,  or 
from  a  desire  to  avoid  it,  would  engage  in  the  business 
without  either  procuring  the  license  or  paying  the  fees. 
In  such  cases  it  would  probably  be  the  duty  of 
the  treasurer  to  enforce  payment  by  legal  pro- 
cess. In  either  case,  however,  his  act  would  amount  to 
a  collection  of  the  money,  and  he  would  be  entitled  to 
compensation.  This  is  made  apparent,  we  think,  by  the 
proviso  excluding  from  the  operation  of  the  provision  for 
compensation  all  moneys  received  from  the  county  treas- 
urer. By  excluding  that  particular  item  from  the  oper- 
ation of  the  provision,  the  city,  in  effect,  declared  that 
moneys  received  by  the  treasurer  from  that  source  should 
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not  be  regarded  as  having  been  collected  by  Mm.  The 
duty  of  the  treasurer,  however,  to  receive  and  safely 
keep  it  is  in  no  respect  different  from  that  imposed  upon 
him  by  the  ordinances  with  reference  to  other  moneys  of 
the  city.  The  reasonable  and  necessary  inference  from 
the  fact  that  an  exception  was  created  as  to  the  act  of 
receiving  that  particular  fund  is  that  the  act  of  receiving 
other  funds  was  intended  to  be  covered  by  the  general 
provision.  As  we  have  said,  the  money  received  from 
the  sale  of  the  bonds  belonged  to  the  city,  and  it  was 
plaintiff's  duty  to  receive  and  keep  it ;  and  his  act  of 
receiving  it  was  a  collection  made  by  him  within  the 
meaning  of  the  ordinance.  Affibmed. 


Mabsh  &  Co.  V.  The  Chicago,  Bock  Island  &  Pacific 

Railway  Company. 

Contract :  wrrn  fism  :  coitditions  :  evidence.  The  plaintiff  firm 
had  recently  been  organized,  and  it  consisted  of  three  persons,  of 
whom  M.  and  B.  were  two.  These  two  had  a  conversation  with 
defendant's  agent  to  the  effect  that  they  were  to  have  a  certain 
rebate  on  every  car  of  stock  shipped  by  them  over  defendant's 
road,  provided  the  "pool  broke"  or  the  rates  were  "cut/'  The 
agreement  was  with  M.  and  B.  personally,  as  defendant's  agent 
knew  nothing  at  that  time  of  the  plaintiff  firm.  The  plaintiff  firm 
now  seeks  to  recover  the  rebate,  but  held  that  the  evidence  (see 
opinion )  failed  to  show  that  the  pool  was  broken  or  the  rates  cut, 
and  that,  therefore,  the  conditions  of  the  agreement  had  never  been 
fulfilled,  conceding  that  plaintiffs  were  entitled  to  its  benefits  if 
they  had  been. 

Appeal  from  Appanoose  District  Court— Ron.  H.  C. 

Traverse,  Judge. 

Filed,  October  6,  1888. 

The  plaintiflf  claims  that  in  February,  1886,  it  made 
a  verbal  agreement  with  defendant  to  the  effect  that  on  all 
shipments  of  stock  to  be  made  by  plaintiflE  from  Seymour, 
Iowa,  to  Chicago,  the  defendant  would  pay  to  plaintiff 
a  rebate  of  $19.50  from  the  regular  schedule  rate  of  fifty- 
two  dollars  on  each  car-load  of  stock  so  shipped  ;  that 
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during  the  year  1886,  and^the  month  of  January,  1887j 
plaintiff  shipped  from  Seymour  to  Chicago,  over  def end- 
ant 's  railway,  twenty-nine  cars  of  live  stock ;  that  there 
was  deducted  from  the  selling  price  of  the  stock,  and 
paid  to  defendant,  fifty-two  dollars  for  each  car ;  that 
defendant  has  failed  to  pay  the  agreed  rebate ;  and  that 
there  is  due  on  account  thereof  the  sum  of  (566.60. 
These  claims  are  denied  by  defendant.  The  cause  was 
tried  to  a  jury,  and  a  verdict  returned  and  judgment 
rendered  in  favor  of  the  plaintiff  for  the  amount  claimed. 
The  defendant  appeals. 

Tkos.  S.  Wright  and  Tannehill^  Vermilion  & 
HayneSy  for  appellant 

George  D.  Porter^  tor  appellee. 

Robinson,  J. — I.  The  plaintiff  is  a  co-partnership, 
of  which  Harlan  Marsh,  H.  F.  Babbitt  and  J.  B.  Babbitt 
are  the  members.  Plaintiff  claims  that  the  contract  in 
question  was  made  with  an  agent  of  defendant  named 
Conklin.  The  negotiations  for  the  shipment  of  stock 
were  carried  on  by  H.  F.  Babbitt  and  Conklin,  in  the 
presence  of  Marsh.  H.  F.  Babbitt  testifies  that  in  Feb- 
ruary, 1886,  he  and  Marsh  bought  two  car-loads  of  live 
stock,  and  went  to  Seymour  to  see  about  shipping  them. 
That  Conklin  told  them  that  the  rates  were  uniform,  and 
that  he  could  not  deviate  from  them,  but  that  he  said, 
"We'll  take  care  of  you,  and  protect  you."  That  upon 
being  told  that  they  would  not  ship  a  car  from  there  at 
fifty- two  dollars,  Conklin  said,  **We  don't  know  how 
long  this  pool  may  last ;  we  can't  tell.  It  may  puU  out 
right  away;"  and,  "We'll  take  care  of  you."  That, 
upon  being  asked  for  something  more  definite,  Conklin 
said :  "If  they  go  to  make  any  rates  on  the  other  roads 
we  don't  want  you  to  ship  there.  If  they  go  to  cut,  you 
can  have  your  rate."  H.  F.  Babbitt  also  testified  that 
the  two  loads,  if  not  sold,  were  to  run  over  until  the 
other  stock  was  shipped.  That  "our  old  rate  on  the 
Rock  Island  was  $32.60  per  car.  The  tariff  rate  was 
$52.60.    After  the  first  of  January,  1886,  they  had  taken 
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a  half  dollar  off  the  schedule  rate,  and  billed  it  at  $52. 
The  rebate  was  $19.60."  Also:  ^*I  understood  we 
were  to  get  nineteen  dollars  and  something  less  than 
the  regular  rate ;  that  we  were  to  have  that  much  less 
than  anybody  else  as  soon  as  the  pool  broke.  I  don' t 
think  the  dollars  were  mentioned  as  to  anything  we  were 
to  have  off.  The  amount  was  not  mentioned  ;  merely 
our  previous  rate.'^  Also:  "He  said  whenever  the 
pool  was  oi)en,  and  they  went  to  cutting  rates,  that  we 
should  have  our  rate  from  Seymour."  Marsh  testified 
that  Babbitt  made  the  contract  with  Oonklin,  and  that 
"  he  told  us  they  were  pooled  then,  and  were  not  giving 
any  rates  ;  but  if  the  pool  broke  at  any  time  we  could 
have  our  old  rate.  That  was  the  amount  of  the  conver- 
sation, as  near  as  I  can  give  it."  The  terms  of  the 
so-called  "pool"  are  not  stated  by  any  one,  unless  by 
Conklin.  Marsh  states  that  he  does  not  know  what  the 
old  rate  was,  excepting  as  Babbitt  told  him.  It  appears 
that  the  firm  of  M^rsh  &  Co.  had  commenced  business 
about  two  weeks  before  the  conversation  with  Conklin 
was  had  ;  that  it  then  had  on  hand  seven  car-loads  of 
stock,  and  was  intending  to  buy  and  ship  stock.  Prior 
to  that  time  it  had  never  shipped  any  stock  over  defend- 
ant's  road,  nor  was  any  stock  in  fact  shipped  until  the 
next  month  of  June.  The  firm  had  never  had  a  rate 
from  defendant,  and  made  no  inquiries  as  to  rates  when  the 
shipments  were  made.  Of  the  twenty-nine  cars  of  stock 
belonging  to  plaintiff,  twenty-four  were  shipped  in 
Marsh's  name,  four  in  the  name  of  one  Lewis,  and  one 
in  the  name  of  C.  L.  Cox.  The  shipments  in  the  name 
of  Lewis  and  Cox  seem  to  have  been  so  made  for  the 
purpose  of  obtaining  passes.  It  is  claimed  by  H.  F. 
Babbitt,  however,  that  Conklin  said  it  made  no  differ- 
ence in  whose  name  the  stock  was  shipped.  We  have 
set  out  the  substance  of  the  evidence  given  on  behalf  of 
plaintiff  to  sustain  the  alleged  agreement.  Nothing 
was  said  during  the  conversation  with  Conklin  in  regard 
to  the  firm  of  Marsh  &  Co.,  and  Conklin  testifies  that  he 
had  nevel"  heard  of  it.  He  also  denies  having  made  the 
agreement  alleged.    If  the  evidence  given  on  the  part  of 
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plaintiff  be  trae,  and  the  conflicting  evfdence  given  on 
the  part  of  defendant  be  false,  then  an  agreement  is 
established  by  whichr  defendant  was  required  to  give  to 
Marsh  and  H.  F.  Babbitt  a  rebate  on  each  car  of  stock 
they  shipped,  *4f  the  pool  broke,"  or  "if  they  go  to 
cut."  But  it  is  not  shown  that  these  two  men  ever  ship- 
ped any  stock  after  the  agreement  is  said  to  have  been 
made.  It  is  true  that  Babbitt  testifies  that  he  made  the 
arrangement  for  plaintiff,  but  it  nowhere  appears  that 
defendant  had  notice  of  that  fact.  The  arrangement 
was  in  terms  made  for  the  benefit  of  the  two  partners, 
who  were  present  at  the  interview.  By  the  terms  of  the 
agreement  as  claimed  by  plaintiff,  it  was  not  to  go  into 
effect  until  the  "pool"  should  be  broken,  or  until 
another  railway  company  should  give  a  cut  rate.  A 
mere  offer  to  give  such  rates  was  not  within  the  alleged 
terms.  Neither  of  the  stipulated  conditions  is  proven. 
The  only  evidence  relating  to  these  conditions  was  to  the 
effect  that  an  agent  of  a  rival  company  told  plaintiff, 
about  the  time  it  made  its  first  shipment^  that  he  could 
do  it  some  good  in  the  way  of  rates.  This  agent  testifies 
that  he  was  authorized  to  make  plaintiff  a  thirty-five 
dollar  rate  at  the  time  in  question,  and  a  short  time 
afterwards,  was  authorized  to  make  a  thirty  dollar  rate, 
but  he  states  that  he  made  no  offer  to  plaintiff,  and  does 
not  show  that  a  cut  rate  was  actually  made  to  any  one. 
Conklin  testifies  that  there  was  no  i)ool,  but  an  agree- 
ment to  maintain  schedule  rates.  Whatever  the  fact 
was,  we  are  of  the  opinion  that  plaintiff  has  failed  to 
show  that  any  pool  was  broken,  or  cut  rates  given. 

II.  Other  questions  are  discussed  by  counsel,  but 
the  views  we  have  already  expressed  are  sufiicient  as  to 
all  questions  which  are  likely  to  arise  on  another  trial 
For  the  reasons  indicated  the  judgment  of  the  district 
court  is 

Bevebsed. 
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1.  Boundaries :  bstabushino  lost  corner  :  evidence  on  appeal. 
A  proceeding  under  the  statute  to  establish  a  lost  comer  is  not  tri- 
able de  novo  upon  appeal ;  and  where  in  such  case  the  evidence  was 
conflicting  as  to  the  actual  original  location  of  the  comer,  and  the 
court  below  adjudged  it  to  be  at  a  point  where  it  was  not  located  by 
the  field-notes  of  the  original  survey,  but  where  some  of  the  wit- 
nesses testified  that  they  had  often  seen  the  mound  and  pit  by 
which  it  was  originally  marked,  hdd  that  this  court  could  not  inter- 
fere with  such  finding.  The  rule  in  such  cases  being  that  courses 
and  distances  must  yield  to  fixed  monuments,  the  trial  court  waa 
not  bound  by  the  original  field-notes. 

2.  Api>eal:  practice:  statement  of  abstract  as  to  evidbnce. 
Setting  out  in  the  abstract  a  certificate  of  the  trial  judge  to  the 
effect  that  the  bill  of  exceptions  contains  all  the  evidence,  is  not 
equivalent  to  saying  that  the  abstract  contains  all  the  evidence,  and 
ii  insufficient  to  justify  this  court  in  reviewing  the  evidence  to  see 
whether  it  sustains  the  judgment  appealed  from. 

Appeal  from    Webster  District   Court. — Hon.   S.   M. 

Weaver,  Judge. 

Piled,  October  6,  1888. 

This  is  a  proceeding  under  the  statute  ( Laws  1874, 
eh.  8 )  for  the  establishment  of  a  lost  corner.  The  corner 
in  dispute  is  the  quarter  comer  between  sections  14  and 
23,  in  township  89,  range  30.  The  commissioners 
appointed  by  the  court  made  a  report  in  which  they  des- 
ignate a  point  on  a  right-  line  between  the  section  corners 
east  and  west  of  the  corner  in  dispute,  and  equidistant 
from  them,  as  the  true  location  of  the  comer.  The  dis- 
trict court  set  the  report  aside,  and,  on  the  evidence 
taken  before  the  commissioners,  and  returned  by  them, 
entered  judgment  establishing  the  corner  at  a  point  one 
chain  south  and  ten  links  west  of  the  point  designated 
in  the  report.     Plaintiff  appeals. 
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L.  W.  Names^  for  appellant. 

No  appearance  for  appellee. 

Reed,  J. — The  sole  ground  on  which  we  are  asked 
to  reverse  the  judgment  is  that  it  is  contrary  to  the  evi- 
dence. No  other  question  is  raised  by  the  assignment  of 
errors,  ot  argued  by  counsel.  There  are  two  sufficient 
reasons  why  we  cannot  disturb  the  judgment  on  that 
ground. 

I.  The  cause  is  not  triable  de  novo  in  this  court, 
but  is  to  be  determined  on  the  errors  assigned.    The 

judgment  implies  a  finding  by  the  court 
'  estabushing '    that  the  coruer  was  established,  in  the  origi- 

lost  comsi'  * 

evidence  on  nal  survey  of  the  land,  at  the  point  desig- 
nated by  the  judgment.  That  finding  is  in 
conflict  with  the  field-notes  of  the  original  survey.  But 
a  number  of  witnesses,  who  were  examined  before  the 
commissioners,  testified  that  they  had  often  seen  the 
mound  and  pit  by  which  the  corner  was  marked,  before 
they  were  obliterated,  and  that  they  were  not  at  the 
point  designated  in  the  field-notes  ;  and  some  of  them 
testified  that  they  were  at  the  point  designated  in  the 
judgment.  The  testimony  of  other  witnesses  as  to  that 
point,  however,  corresponded  with  the  field-notes.  The 
rule  in  such  cases  is  well  settled  that  courses  and  dis- 
tances must  yield  to  fixed  monuments  ;  and  the  question 
as  to  the  point  of  location  of  the  monuments  was  one  of 
fact,  and  on  that  question  there  was  a  substantial  con- 
fiict  in  the  evidence.  The  rule  that  we  will  not  in  such 
case  disturb  the  finding  of  the  trial  courts  or  jury  has 
been  so  long  adhered  to  that  we  ought  not  now  to  be 
asked  to  review  it,  and  there  can  be  no  occasion  for  the 
citation  of  cases  in  support  of  it. 

II.  The  other  reason  is  that  the  abstract  on  which 
the  case  was  submitted  contains  no  statement  that  the 

evidence  set  out  therein  is  all  the  evidence 

*'  ^SSt^*!        on  which  the  case  was  heard  below.    In  this 

abAti£)ta8to  respect  the  abstract  is  like  that  in  Love  v. 

enoe.        jDonoldson^  63  Iowa,  631,  and  the  proceeding 
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of  the  same  character.  It  is  trae,  the  abstract  con- 
tains a  certificate  of  the  judge  to  the  effect  that  the  bill 
of  exceptions  contains  all  of  the  evidence  in  the  case. 
But  there  is  no  allegation  in  the  abstract  that  it  con- 
tains all  of  the  evidence  set  out  in  the  bill  of  exceptions. 
We  have  uniformly  held  that  this  is  not  suflBlcient. 
Porter  v.  ^one^  62  Iowa,  442 ;  Wisconsin^  I.  &  N.  Ry. 
Co.  V.  Secor^  70  Iowa,  647 ;  FiiUiam  v.  Ctiy  of  Muscatine^ 
70    Iowa,  436 ;    Woodrum  v.  Garraher^  69  Iowa,  145. 

Affirmed. 


Dixon  v.  The  Rockwell,  Sao  &  Dacota  Railway 

Company. 

Bailroada:  riqht  of  way:  appeal:  pabties:  owneb  and 
MOETaAGBES.  Where  damages  for  right  of  way  are  awarded 
jointly  to  the  owner  and  the  mortgagees  of  the  land,  upon  notice 
to  aU  of  them,  the  mortgagor  may  maintain  an  appeal  from  the 
award  without  making  the  mortgagees  pardes  thereto.  (  Lance  v. 
Chicago^  M.  <Sb  St.  P.  Ry,  Co.,  57  Iowa,  eSQ,  followed). 

Appeal  from  CaZhoim  District  Court — Hon.  J.   P. 

Conner,  Judge. 

Filed,  October  5,  1888, 
TiiE  facts  are  stated  in  the  opinion. 

0.  J.  JoUey,  for  appellant. 

/.  C.  Kerr,  for  appellee. 

See  VERS,  C.  J. — The  defendant  sought  to  condemn 
a  right  of  way  over  certain  real  estate,  and  for  this 
purpose  caused  a  notice  to  be  served  on  the  plaintiff  as 
owner,  and  Palmer  &  Searight  and  John  T.  Searight, 
trustees,  for  certain  parties  holding  mortgages  on  the 
real  estate,  of  its  application  to  the  sheriff  to  cause 
commissioners  to  be  appointed  to  assess  the  damages. 
The  commissioners  made  a  joint  assessment  of  damages 
to  the  parties  above  named.  The  plaintiff  appealed 
from  such  assessment  by  serving  notice  of  appeal  on  the 
sheriff  and  defendant.     The  latter  filed  a  motion  to 
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dismiss  the  appeal,  because  the  trustees  of  the  mort- 
gagees did  not  join  in  the  appeal ;  and  thereupon  the 
plaintiff  asked  leave  to  bring  in  and  make  said  trustees 
parties  to  the  appeal  in  case  they  refused  to  join  therein. 
The  motion  of  the  defendant  to  dismiss  the  appeal  waa 
overruled,  and  the  motion  of  the  plaintiff  sustained. 
Thereupon  there  was  a  trial  and  judgment  rendered  for 
the  plaintiff.  The  only  question  we  are  required  to 
determine  is  whether  the  court  erred  in  refusing  to 
dismiss  the  appeal.  The  case  is  in  all  respects  like 
Lance  v.  Chicago j  M.  &  St.  P.  Hy.  Oo.y  67  Iowa,  636 ; 
and  counsel  asks  us  to  overrule  that  case.  This  we  are 
not  prepared  to  do,  but,  following  it,  the  judgment  of 
the  district  court  must  be 

Affibmed. 
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Judicial  Sales :  ttndbb  junior  and  sbniob  liens  :  riqet  to  rents 
DURiNa  YEAR  FOB  REDEMPTION.  Plaintiff  was  the  mortgagee  o£ 
leased  premisea,  and  she  had  foreclosed  her  mortgage  and  bought 
the  premises  at  foreclosure  sale,  but  the  year  for  redemption  had 
not  expired.  She  also  had  an  assignment  from  the  mortgagor  of  all 
rents  due  or  to  become  due.  Defendant  had  bought  in  the  pro- 
perty at  an  earlier  judicial  sale  upon  a  junior  judgment,  and  had 
received  a  sheriff 's  deed.  Held  that  defendant  was  entitled  to  the 
rents  from  the  date  of  his  deed  up  to  the  time  when  plaintiff 
should  obtain  a  deed  upon  her  foreclosure  sale. 

Appeal  from  Decatur  District  Court.— Hois.  R.   C. 

Henrt,  Judge. 

Piled,  October  6, 1888. 

This  is  an  agreed  case  in  which  the  parties  seek  a 
determination  of  their  respective  adverse  claims  to  the 
rent  of  certain  real  property.  The  judgment  in  the 
court  below  was  for  defendant.    Plaintiff  appeals. 

Chambers^  McElroy  &  Roberts^  for  appellant 

Parish  <6  Hoffman^  for  appellee. 
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Beck,  J. — I.  The  facts  involved  in  this  case  are 
set  out  in  the  agreed  statement  in  fall,  and  with  particu- 
larity. A  very  brief  statement  here  will  prove  sufficient 
for  an  understanding  of  the  questions  of  law  ruled  in  our 
opinion.  Plaintiff  is  the  mortgagee  and  the  assignee  of 
a  mortgage,  and  as  such  claims  a  lien  upon  a  house  and 
lot.  She  is  the  purchaser  of  the  property  under  a  fore- 
closure of  the  mortgage,  but  the  time  for  redemption  has 
not  expired.  The  defendant  is  the  purchaser  of  the  pro- 
perty  under  a  judgment  which  is  a  lien  inferior  to  the 
mortgage  under  which  plaintiff  claims,  and  has  received 
a  sheriff's  deed  for  the  property  duly  executed.  The 
mortgagor  executed  to  plaintiff  before  the  foreclosure  of 
the  mortgage  an  assignment  of  the  rents  ^'due  or  to 
become  due,"  or  to  arise  afterwards,  from  the  property. 
The  rents  so  received  by  plaintiff  it  is  stipulated  shall  be 
applied  as^payment  upon  the  mortgage  held  by  plaintiff. 
The  plaintiff  under  this  agreement  claims  all  rents 
arising  from  the  property.  Defendant  claims  the  rent 
from  the  time  his  sheriff 's  deed  was  executed  until  plain- 
tiff shall  obtain  a  sheriff 's  deed.  The  district  court  sus- 
tained the  claim  of  defendant,  and  rendered  a  judgment 
accordingly.   • 

II.  We  think  the  controlling  questions  in  the  case 
are  not  difficult  of  solution.  The  first  one  for  determin- 
ation is  of  fact,  and  involves  an  inquiry  as  to  the  precise 
effect  of  the  assignment  ot  the  rents  to  plaintiff,  which 
is  in  the  following  language : 

"Geand  River,  Iowa,  Jan.  31,  1885. 

"  For  value  received  we  hereby  assign  and  set  over  to 
Mrs.  Julia  V.  Patton,  of  KnoxviUe,  Allegheny  county, 
Pennsylvania,  all  rents  now  due  or  to  become  due  from 
Bosworth,  Jennings  &  Co.,  their  successors  and  assigns, 
on  the  real  estate  occupied  by  said  firm  as  a  store 
building,  etc.,  in  Grand  River,  Iowa;  also  all  rents  here- 
after to  arise  from  the  renting  of  said  property,— all  of 
said  rents  to  be  applied  by  said  Julia  Y.  Patton  in  liqui- 
dating a  note  and  mortgage  held  by  her  on  said  property ; 
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said  property  being  now  rented  at  three  hundred  and 
fifty  dollars  per  year ;  the  rent  now  due  being  at  that 
rate  from  January  1,  A.  D.  1884." 

The  agreed  statement  of  facts  contains  the  following 
paragraph  :  "(6)  That  ever  since  January  31,  1886,  said 
Julia  V.  Patton,  at  the  request  of  L.  D.  Bosworth  &Co., 
L.  D.  Bosworth  and  Harry  Milligan  ( the  mortgagors ), 
has  in  her  own  name  leased  and  controlled  said  property, 
and  paid  for  all  repairs  and  insurance  on  said  property  ; 
and  has  made  all  contracts  in  regard  to  the  leasing  of 
said  property,  and  collected  and  received  all  rents  from 
said  property  that  have  been  paid,  and  applied  the  same 
on  her  said  mortgage ;  that  since  said  January  31, 1885, 
said  L.  D.  Bosworth  &  Co.,  L.  D.  Bosworth  and  Harry 
Milligan  have  had  nothing  whatever  to  do  with  said 
premises,  but  during  said  i)eriod  said  premises  were 
rented,  and  rents  collected  by  her  in  her  own  name."  It 
will  be  observed  that  plain tiflf  does  not  beconi^  the  lessor 
of  the  property  for  any  time,  nor  was  any  interest  trans- 
ferred to  her  by  the  mortgagors  in  and  to  the  property 
mortgaged,  nor  did  they  transfer  to  her  their  equity  of 
redemption.  All  that  was  done  was  the  assignment  of 
the  mortgagee '  s  claim  for  rents ;  and  authority  conferred 
by  the  mortgagors  upon  her  to  collect  the  rents, 
and  lease  the  property.  She  became  an  agent  of  the 
mortgagors,  and  nothing  more.  She  surely  had  no  right 
to  rent  the  property,  and  collect  the  rent,  as  the  owner, 
a  tenant,  or  as  one  having  any  title  in  the  property. 

III.  Now,  it  will  not  be  disputed  that  the  mort- 
gagor of  the  property  owns  it,  and  his  title  is  not 
divested  until  a  deed  is  made  upon  foreclosure.  He  may 
rent  the  property,  and  collect  the  rent,  in  the  absence  of 
restrictions  in  the  mortgage  and  decree.  A  tenant  whose 
term  does  ^^t  fiffpr"^  ^"til  aftftr  th"^  mortsasnLhss  been 
divested  of  his  title  by  judicial 
tinue  io  t^old  tne  t^ifopftrty  nr^flft^  f.HA  IpgiSA      But  the 

rent  will  go  to  the  person  who  acquires  the  property  by 
the  judicial  sale.  The  defendant  in  this  case  acquired 
the  title  to  the  property  subject  to  the  mortgages, 
^ith  it  he  acquirtiU  liie  iigiil  lb  leuts.    Tne  plaintiff. 
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aa  we  have  seen,  acquired  no  other  or  different  rights 
than  those  held  by  the  mortgagors.  Their  rights 
were  cnt  off  by  the  sale  and  deed  to  defendant,  and  with 
them  fall  all  the  rights  of  plaintiff  as  an  assignee  and 
agent  of  the  mortgagors.  It  seems  to  ns  that  there  can 
be  no  question  or  doubt  as  to  the  doctrines  of  the  law  we 
have  just  announced.  And  there  is  none  as  to  the  facts 
of  the  case.  We  therefore  can  see  no  possible  escape 
from  the  conclusions  we  have  announced.  It  is  need- 
less to  cite  cases  in  support  of  our  conclusions,  for  we 
think  the  principles  upon  which  they  are  based  will  not 
be  questioned.    The  judgment  of  the  district  court  is 

Affirmed. 


1. 


Hayward  v.  Fullerton. 

Surety:  consent  to  sxtension  of  time:  liability.  A  surety  on 
a  note,  who,  after  it  is  due,  makes  a  payment  thereon,  and,  acting 
at  the  instance  of  the  principal,  indorses  thereon  an  extension  of 
time  at  an  increased  rate  of  interest,  does  not  thereby  render  him- 
self liable  as  a  principal  debtor. 

:  NOTICE  to  sub:    bemoyal  of  principal  from  state: 

DISCHARGE.  Where  the  holder  of  a  note  neglects  either  to  bring 
suit  thereon,  or  to  aUow  the  surety  so  to  do,  when  requested 
according  to  statute,  the  surety  will  be  discharged,  notwithstand- 
ing the  principal  has  removed  from  the  state.  (Code,  sees.  2108, 
2109  )• 

Eridenoe :  secondary  :  on  point  admitted.    The  admission  of 

4 

secondary  evidence  upon  a  point  aUeged  in  the  answer,  and 
admitted  by  plaintiff  in  answer  to  special  interrogatories  appended 
to  the  answer,  is  no  ground  for  reversal. 


75    S71| 
03    156 


Aj^pecU  from  BlcccJchawfc  District  Court  — Ko^.    D. 

J.  Lenehan,  Judge. 

Piled,  October  6,  1888. 

Action  upon  a  promissory  note.    Trial  by  jury. 
Verdict  and  judgment  for  defendant.    Plaintiff  appeals. 

Woodward  &  CooTc^  for  appellant. 

Jf.  T.  Owens  and  ffeber  Hoff^  for  appellee. 
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RoTHROCK,  J. — I.  The  note  in  suit  was  executed 
on  the  first  day  of  October,  1881,  by  one  C.  D.  Calkins 
1.  sithmt:  con-  ^^^  *^®  defendant.  It  was  payable  to  the 
rf^n  Jfttme'r  plaiutiflE  01  bearer  in  one  year  from  its  date, 
uabiuty.  ^j^jj^  eight  per  cent,  interest.  Calkins  was 
the  principal  on  the  note,  and  the  defendant  was  his 
surety.  On  the  ninth  day  of  October,  1882,  the  defend- 
ant paid  $7.25  on  the  note,  and  wrote  an  indorsement 
thereon  in  these  words:  "Rec'd  on  the  within 
seven  and  25-100  dollars,  and  extend  the  within  note 
one  year  from  date,  at  ten  per  cent,  interest."  The  suit 
was  commenced  more  than  one  year  after  the  indorse- 
ment was  made.  The  defendant  admitted  that  he  was  a 
surety,  and  denied  that  the  agreement  for  an  extension 
of  time  changed  his  liability  from  that  of  a  surety.  He 
further  pleaded,  and  the  evidence  shows,  that  on  the 
thirtieth  day  of  September,  1885,  he  served  upon  the 
plaintiff  a  notice  to  the  effect  that  he  feared  that  Calkins 
was  about  to  become  insolvent,  and  requesting  the 
plaintiff  to  bring  suit  upon  the  note,  or  send  the  note  to 
defendant,  that  he  might  bring  suit  in  plaintiff's 
name,  and  at  his  (defendant's)  ovm  expense.  The 
plaintiff  made  no  response  to  this  notice.  When  the 
evidence  in  the  case  was  all  introduced,  the  court 
instructed  the  jury  to  return  a  verdict  for  the  defendant, 
upon  the  ground  that  there  was  no  evidence  authorizing 
^  verdict  for  the  plaintiff. 

Counsel  for  the  plaintiff  contend  that  the  extension 
of  time  indorsed  on  the  note  changed  the  obligation  of 
the  defendant  from  that  of  a  surety  to  a  principal.  It 
appears  from  the  evidence  that  the  defendant  acted  in 
behalf  of  Calkins  in  procuring  the  extension  of  time. 
It  is  true,  it  does  not  api)ear  that  Calkins  authorized 
the  payment  of  ten  per  cent,  interest  in  consideration  of 
the  extension.  We  do  not  think  that  by  making  the 
payment  and  securing  the  extension  the  defendant  made 
the  debt  his  own.  In  Brandt,  Sur.  sec.  26,  it  is  said 
that  ''a  surety  may,  by  subsequent  dealings  between 
himself  and  the  creditor,  become  a  principal."  This  is 
no  doubt  correct,  but  it  is  apparent  from  the  case  cited 
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in  support  of  the  text  {JFluker  v.  Hejary^s  AdmW^  27 
Ala.  403)  that  the  author  has  no  reference  to  a  mere 
contract  for  extension  of  time  made  at  the  instance  of 
the  principal  debtor. 

TI.    It  appears  from  the  evidence  that  Calkins,  the 
principal,  had  permanently  removed  from  this  state  at 

a. :  notioe    the  time  the  notice  to  bring  suit  was  served 

moTSdof^-  upon  the  plaintiff.  It  is  contended  by 
rtate:'dSS?  couusel  for  appellee  that  the  statute  does 
charge.  ^^^  require  the  holder  of  a  note  to  pursue 
the  principal  to  another  state  in  order  to  avoid  a  release 
of  the  surety.  But  this  is  fairly  answered  by  the  stat- 
ute authorizing  the  notice  to  be  given.  It  provides  that 
if  a  surety  apprehends  that  his  principal  is  about  to 
become  insolvent,  or  to  permanently  remove  from  the 
state,  the  surety  may  by  writing  require  the  creditor  to 
sue  upon  the  note,  or  per  mit  the  surety  to  commence 
suit  in  the  creditor's  name,  and  at  the  surety's  cost. 
It  is  further  provided  that  if  the  creditor  refuse  to  bring 
suit,  or  neglect  to  do  so  for  ten  days  after  request, 
and  does  not  permit  the  surety  so  to  do,  and  furnish 
him  with  a  true  copy  of  the  contract,  and  enable  him  to 
have  the  original  when  requisite  in  such  suit,  the  surety 
shall  be  discharged.  Code,  sees.  2108,  3109.  It  is 
apparent  that  the  creditor  cannot,  under  these  provisions 
of  law,  hold  the  surety  without  instituting  suit  against 
the  principal  in  another  state.  The  law  imposes  no 
hardship  upon  him.  He  has  the  option  to  commence 
an  action  himself,  or  permit  the  surety  to  do  so.  As 
sustaining  the  claim  made  by  plaintiff 's  counsel,  we  are 
cited  to  Phillips  v.  Riley ^  27  Mo.  386,  and  Perry  v. 
Barretj  18  Mo.  140.  These  cases  have  no  application  to 
the  question.  It  does  not  appear  therefrom  what  the 
provisions  of  the  statute  of  that  state  are  upon  the  sub- 
ject. The  case  of  Conklin  v.  ConJclin^  54  Ind.  289,  and 
other  cases  in  that  state,  are  also  cited.  It  appears 
therefrom  that  the  statute  of  Indiana  does  not  provide 
for  allowing  the  surety  to  commence  suit  in  his  own 
name.  It  merely  provides  for  a  notice  to  the  holder  to 
bring  suit,  and  if  he  fails  to  do  so  in  a  reasonable  time, 
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This  is  an  action  upon  a  policy  of  insurance  against 
loss  or  damage  by  fire.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  plaintiffs.  Defendant 
appeals. 

J.  C.  Traer^  for  appellant. 

Oeo.  M.  GUchristy  for  appellees. 

RoTHRocK,  J. — ^I.  The  policy  of  insurance  was 
issued  on  the  twenty-fifth  day  of  July,  1885,  and  by  its 
terms  it  insured  the  plaintiffs'  mules  and  horses,  owned 
and  kept  upon  certain  premises,  against  loss  by  fire, 
lightning,  tornadoes,  etc.,  in  the  sum  of  five  hundred 
dollars.  On  the  twentieth  day  of  August,  1886,  and 
during  the  life  of  the  policy,  a  bam  was  burned  upon 
said  premises,  and  two  mules  and  four  horses  were 
destroyed  by  the  fire.  There  is  no  dispute  as  to  the 
loss  of  the  property,  nor  the  proofs  of  loss,  or  for  fail- 
ure to  pay  the  insurance  premiums.  The  answer, 
although  containing  formal  denials,  really  interposes 
but  one  defense,  which  is  that  at  the  time  the  policy  in 
suit  was  issued,  and  afterwards,  there  was  a  i>olicy  of 
insurance  upon  the  barn  which  was  burned,  in  the  Eden 
Insurance  Company,  in  the  sum  of  one  hundred  dollars, 
and  on  the  contents  in  the  sum  of  five  hundred  dollars, 
and  that  said  mules  and  horses  were  part  of  the  con- 
tents of  the  bam  at  the  time  it  was  destroyed,  and  that 
the  policy  of  the  defendant  was  therefore  void.  The 
policy  contained  the  usual  provision  that  it  should  be 
void  in  case  there  was  other  insurance  upon  the  prop- 
erty. The  plaintiffs,  by  their  reply,  averred  that  the 
agent  of  the  defendant,  who  wrote  and  issued  the  policy, 
knew  at  the  time  the  insurance  was  effected  that  there 
was  a  policy  in  force  issued  by  the  Eden  Insurance  Com- 
X>any,  and  that  by  reason  of  such  knowledge  the  defend- 
ant waived  the  provisions  of  the  policy  against  prior 
insurance,  and  is  estopped  from  claiming  the  same  as  a 
defense. 
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It  appears  that  the  farm  upon  which  the  mnles  and 
horses  were  kept,  and  the  bam  in  which  they  were 
sometimes  stabled,  was  owned  by  the  plaintiff  Horridge. 
He  and  his  co-plaintiff  Wright  owned  the  horses  and 
mnles  jointly.  The  prior  insurance  was  in  the  name  of 
Horridge  alone.  .  Some  question  appears  to  have  been 
made  upon  the  trial  whether  this  was  in  fact  and  law 
prior  insurance  upon  the  property,  within  the  meaning 
of  the  policy  in  suit.  Indeed,  the  reply  of  appellant  is 
somewhat  equivocal  upon  that  question.  We  think 
there  can  be  no  question  that  it  was  such  prior  insurance 
as  would  avoid  the  i)olicy,  unless  there  was  a  waiver. 
It  is  true,  the  prior  policy  was  not  in  the  name  of  both 
the  plaintiffs  as  the  persons  assured ;  but  it  was  evidently 
upon  the  same  proi)erty,  and,  as  the  clause  was  intended 
as  a  protection  against  double  insurance  upon  the  same 
property,  there  can  be  no  doubt  that  it  was  within  the 
provision  against  prior  insurance.  See  Mussey 
t.  Atlas  Mut.  Ins.  Co.y  14  N.  Y.  79.  The  provision 
against  prior  insurance  is  violated  if  there  was  insur- 
ance upon  the  same  risk,  and  it  is  immaterial  whether 
the  same  be  taken  in  the  name  of  one  or  of  both  of  the 
joint  owners. 

II.  The  material  question  of  fact  in  the  case  was 
whether  the  defendant,  by  reason  of  the  alleged  know- 
ledge of  its  agent,  waived  the  provision  against  prior 
insurance.  Upon  this  question  the  evidence  is  not  very 
clear.  There  is  a  dispute  in  the  abstracts  of  appellant 
and  appellees  as  to  what  the  evidence  really  was,  and  we 
have  made  a  full  and  thorough  examination  of  the  tran- 
script, and  our  conclusion  is  that  we  ought  not  to  inter- 
fere with  the  verdict  upon  the  ground  that  it  is  not 
supported  by  the  evidence.  We  think  the  jury  could 
fairly  find  that  the  agent  knew  of  the  prior  policy,  and 
that  it  covered  the  live  stock.  The  apparent  lack  of 
evidence  upon  this  question,  as  it  appears  to  us,  arises 
upon  the  constn^ction  put  upon  the  prior  policy  by  the 
agent.  We  do  not  have  much  doubt  that  he  knew  its 
contents,  at  least,  in  a  general  way. 

IIL     It  is  claimed  by  counsel  for  appellant  that  the 
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court,  in  its  instructions,  erred  in  submitting  to  the  jury 
the  question  as  to  the  proper  construction  of  the  policy 
in  suit.  We  do  not  think  the  jury  could  have  so  under- 
stood the  instructions.  As  we  have  said,  the  issue  tried 
to  the  jury  was  the  effect  of  the  prior  insurance  upon 
the  rights  of  the  parties.  It  is  true,  there  were  formal 
denials  in  the  answer,  which  required  proof  upon  the 
part  of  the  plaintiflfs.  These  were  fully  stated  by  tiie  court 
in  the  instructions  to  the  jury.  But,  after  aU,  the  piv- 
otal and  only  material  question  in  the  case  was  whether 
the  prior  insurance  was  waived.  This  was  apparent 
£rom  the  averments  of  the  reply.  The  court  plainly 
directed  the  jury  that  if  there  was  prior  insurance  upon 
the  property  by  the  plaintiflfs,  or  either  of  them,  the 
policy  in  suit  was  void.  There  was  no  room  for 
dispute  as  to  whether  mules  and  horses  destroyed  by 
lire  in  a  barn  should  be  considered  as  of  the  contents  of 
the  bam.  That  appears  to  have  been  conceded,  so  far 
as  the  record  shows.  If  not  conceded,  it  appears  from 
the  instructions  to  have  been  so  considered  by  the 
court. 

IV.  Counsel  for  appellees  claim  the  appeal  should 
not  be  considered  on  the  ground  of  defects  in  the  record. 
We  do  not  think  these  objections  are  well  taken,  and  it 
is  unnecessary  to  set  them  out  or  discuss  them. 

Affibmed. 
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1.  Beferenoe:  bepobt:  conclusions  of  law  set  abide:  jury  98  sew 
TRIAL.  AppeUant  agreed  to  submit  her  cause,  on  the  facts  and  the  76  377 
law,  to  a  referee,  and  she  moved  the  court  for  the  confirmation  of       /^^  .^^^, 

I  75    T"* 

the  referee's  report  as  a  whole ;  but  on  appellees'  motion  the  ref-  jdm  407 
eree's  conclusion^  of  law  were  set  aside,  and  the  court  rendered 
judgment  on  its  own  conclusions  of  law  from  the  facts  found  by 
the  referee.  Held  that  appellant  was  not' entitled,  upon  the  setting 
aside  of  the  conclusions  of  law,  to  have  the  cause  submitted  to  a 
jury,  as  she  would  have  been,  under  the  doctrine  of  Lyons  v. 
Harris,  78  Iowa,  292,  had  the  findings  of  fact  also  been  set  aside. 


378 


SUPREME  COURT  OP  IOWA. 


In  re  Assignment  of  Hooker  &  Son. 


2.  Partnership :  insolybnoy  :  peiob  bights  of  hbm  OBEDrroBs. 
Where  a  firm  makes  an  assignment  for  the  benefit  of  creditors,  the 
creditors  of  the  firm  are  entitled  to  be  paid  in  full  before  a  cred- 
itor of  one  member  is  entitled  to  anything,  even  though,  as  between 
the  members  themselves,  that  one  member  is  the  equitable  owner 
of  all  the  firm  property. 

d.  Assignment  for  Benefit  of  Creditors:  fracticb:  obdeb 
FOB  PAYHEKT  OF  CLADIB.  When  exceptions  have  been  filed  to  a 
claim  filed  with  an  assignee,  it  is  proper  for  the  court,  upon  the 
hearing  of  the  exceptions,  and  the  determination  of  the  order  of 
the  claim  in  question,  to  direct  the  assignee  as  to  the  payments 
he  shall  make  though  neither  party  requests  such  order.  ( Ck>de, 
sees.  2122,  2123  )• 

Appeal  from  Montgomery  Circuit  Court. 
Piled,  October  6,  1888. 

On  the  sixteenth  day  of  Pebruary,  1885,  the  copart- 
nership of  P.  R.  Hooker  &  Son,  of  which  P.  B.  Hooker 
and  his  son  W.  P.  Hooker  were  the  only  members, 
made  a  general  assignment  for  the  benefit  of  creditors. 
On  the  twenty-seventh  day  of  the  same  month  the 
appellant,  who  is  the  wife  of  P.  R.  Hooker,  filed  with 
the  assignee  her  verified  claim  against  ^^  the  firm  of 
Hooker  &  Son  for  the  sum  of  $1,019.01  of  borrowed  cap- 
ital, invested  Pebruary  21,  1881.'*  Exceptions  to  this 
claim  were  filed  by  creditors  of  the  firm,  and  by  agree- 
ment the  claim  was  submitted  to  Prank  M.  Davis,  as 
referee.  He  heard  the  evidence  and  reported  to  the 
court  the  facts  and  his  conclusions  of  law.  Appel- 
lant filed  a  motion  to  confirm  the  report,  and  appellees 
filed  exceptions  and  a  motion  to  set  it  aside.  The 
motion  of  appellant  was  overruled.  The  action  on  the 
motion  of  appellees  was  as  follows :  *'  The  court,  on  the 
facts  found,  sustains  the  motion  in  so  far  as  to  be  deter- 
mined and  adjudged  by  the  court  that  the  assets  are 
partnership  assets,  and  that  contestant,  as  creditors  of 
the  copartnership  of  P.  R.  Hooker  &  Son,  without  any 
notice  of  plaintiff's  claim  against  her  husband,  P.  R. 
Hooker,  or  agaipst  the  stock  of  goods,  are  entitled  to 
be  paid  in  full  out  of  the  assets  in  the  hands  of 
the    assignee,  before   the   claimant  Susie  A.  Hooker, 
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who  is  at  most  only  a  creditor  of  P.  R.  Hooker  individ- 
naUy,  can  be  paid  anything  from  said  partnership  assets. 
It  is  therefore  ordered  that  the  assignee  pay  to  the  said 
contesting  creditors  *  *  *  the  balance  djie  on  their 
claims,  if  enongh  assets  remain  in  his  hands  for  that 
purpose,  and,  if  not,  then  to  pay  them  'pro  rata.  That 
from  any  assets  remaining  after  paying  said  creditors  in 
fxdl,  the  claim  of  Snsie  A.  Hooker  be  paid ;  to  all  of 
which  said  claimant  excepts."  The  claimant,  Mrs. 
Hooker,  appeals. 

8.  McPherson  and  James  McCcibe^  tot  appellant. 

W.  8.  8tTavm  and  /.  M.  JunJcin^  for  appellees. 

Robinson,  J. — L  When  the  conrt  below  annoipced 
its  intention  not  to  confirm  the  report  of  the  referee  as 
1.  RsFBRSHCB :  *  whole,  appellant  demanded  another 
SSSSiofSiw  tearing  and  a  trial  by  jnry.  This  was 
Mtaside:jury  refused.  Appellant  insists  that  the  legal 
effect  of  the  action  of  the  court  was  to 
deprive  her  of  her  right  to  a  trial  by  the  referee,  or  by  a 
jnry,  and  to  compel  her  to  submit  to  a  trial  to  the  court 
against  her  will.  Had  the  court  set  aside  the  report  of 
the  referee,  not  only  as  to  conclusions  of  law,  but  as  to 
the  finding  of  facts,  the  claim  of  appellant  would  have 
been  well  founded,  and  the  action  of  the  court  would 
have  been  erroneous.  Lyonsv.  HarriSyl^lo'NB^^'2.  But 
the  court  did  not  modify  the  report  so  far  as  it  reported 
the  facts.  On  the  contrary,  its  action  was  based  upon 
the  facts  as  reported.  The  referee  found  as  facts  that  the 
claim  of  appellant  was  just ;  that  on  the  twenty-first  day 
of  February,  1881.  a  farm  in  which  she  had  an  interest 
was  exchanged  for  a  stock  of  goods ;  that  Hooker  paid 
to  appellant  a  part  of  her  interest,  and  agreed  that  the 
balance  of  her  right  in  the  land  should  remain  in  his 
hands  for  five  years,  and  that  he  orally  pledged  the 
goods  to  her  as  security ;  that  Hooker  conducted  the 
business  in  his  own  name  until  February,  1884,  when 
his  son  was  admitted  into  the  store ;  that  after  that  date 
business  was  carried  on  in  the  firm  name ;  but  the  son  put 
in  no  capital,  and,  so  far  as  was  shown,  neither  clerked 
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nor  rendered  service  of  any  kind  in  the  store ;  that  the 
debts  owing  to  appellees  were  contracted  after  the  son's 
name  api)eared  in  the  business.  The  referee  concluded, 
as  a  matter  of  law,  that  P.  R.  Hooker  was  owner  of  all  * 
the  assets  assigned,  and  of  the  interest  therein  to  be  dis- 
tributed, and  that  the  interest  of  the  son  was  only  nom- 
inal. The  referee  recommended  that  appellant's  claim 
be  allowed  in  full,  and  that  she  receive  her  distributive 
share  with  the  other  creditors.  The  action  of  the  court 
was  in  conflict  yrith  the  recommendation  of  the  referee, 
and  peirhaps  with  the  spirit  of  his  conclusions  of  law ; 
but  he  does  not,  in  teims,  say  that  the  property  con- 
veyed by  the  assignment  should  not  be  treated  as 
beloi|ging  to  the  firm  so  far  as  appellees  are  concerned. 
But  even  had  he  found  that  the  law  regarded  this  prop- 
erty as  belonging  to  the  father,  and  the  facts  reported 
showed  that  his  conclusion  was  erroneous,  the  court 
might  correct  or  disregard  it.  The  report  as  to  facts 
had  the  effect  of  a  special  verdict.  Code,  sec.  2822.  If 
the  conclusion  of  the  referee  is  inconsistent  with  the 
facts  which  he  reports,  the  latter  mast  govern.  Sage  t. 
Nichols^  61  Iowa,  48.  The  facts  as  reported  by  the  ref- 
eree must  be  held  to  have  been  accepted  by  appellant. 
She  not  only  did  not  except  to  them,  but  she  asked  that 
they  be  approved.  The  facts  being  correctly  found,  it 
would  be  useless  to  set  aside  the  report  because  the  ref- 
eree had  erred  as  to  their  effect  in  law.  Therefore,  the 
appellant  was  not  denied  a  trial  by  the  referee.  Her 
objection  that  she  was  denied  a  trial  by  jury  is  not 
well  founded.  She  waived  her  right  to  that  by  agreeing 
to  a  reference.  Hewitt  v.  EghenU  34  Iowa,  486.  We 
think  the  facts  reported  by  the  referee  show  that,  as  to 
2.  PARra«B8Hip-  *^®  creditors  of  the  firm,  the  property  in  the 

wfoi^riShts'of  l^ands  of  the  assignee  belonged  to  the  firm. 

firm  creditore.  The  right  of  firm  creditors  to  have  the 
property  of  the  firm  applied  to  the  payment  of  their 
claims  before  the  individual  debts  of  the  partners  are 
paid  is  not  questioned  by  the  appellant. 

II.    Appella nt  complains  because  the  court  rendered 
an  alleged  ^' judgiAent,"  on  the  ground  that  one  was  not 
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.  ^  asked  by  either  party.    The  motions  filed 

to  benefit  of   necessarily  required  the  court  to  pass  upon 

Sertor®'  **^    the  claim  of  appellant,  and  the  obligation 

mjgt^of^       of  the  assignee  to  pay  it.    The  court,  in 

effect,  determined  that  the  claim  was  valid 

as  against  P.  R.  Hooker,  but  that  it  could  not  be  paid 

until  firm  creditors  were  satisfied,  because  the  assignee 

had  nothing  with  which  to  pay  it  but  firm  assets.    The 

court,  having  proceeded  thus  far  by  request  of  the  parties, 

was  required  to  direct  the  assignee  as  to  the  payments  he. 

should  make;  and  this  it  could  do  without  a  formal 

application.    Code,  sees.  2122,  2123.    The  order  actually 

made  did  not  exceed  the  authority  given  by  statute. 

III.  It  is  further  contended  that  the  order  of  the 
court  is  without  support  in  the  evidence.  We  have  not 
found  it  necessary  to  review  the  evidence,  for  the  reason 
that  there  is  no  dispute  as  to  the  facts  of  the  case.  These 
are  sufficient  to  justify  the  order  made. 

Affirmed. 


Trulock  v.  The  Friendship  Lodge,  K.  of  P. 

Appeal:  practice:  second  appeal  after  affirhancb  on  FmsT. 
Plaintiff  appealed  to  this  court  from  the  jad^ment  against  him, 
and,  upon  failure  to  perfect  the  appeal,  it  was  affirmed  on  motion. 
Held  that,  while  such  judgment  of  affirmance  stood,  even  thougli 
it  was  erroneously  entered,  a  second  appeal  could  not  be  main- 
tained. 

Appeal  from    Des    Moines    District     Court. — Hon. 

Charles  H.  Phelps,  Judge. 

Filed,  October  6,  1888. 

AcTiOK  by  plaintiff,  who  was  an  officer  of  defendant, 
charged  with  the  custody  and  disbursement  of  its  money, 
to  recover  for  payments  made  by  him  on  a  claim  that  he 
was  in  arrears  in  his  accounts.  The  case  was  sent  to  a 
referee,  and,  on  exceptions  to  his  report,  recommending 
judgment  for  plaintiff,  it  was  set  aside,  and  judgment 
was  rendered  for  defendant  on  the  ground  that  the 
action  was  barred  by  the  statute  of  limitations.    An 
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application  for  a  new  trial,  on  the  ground  of  newly-dia- 
covered  evidence,  was  overruled.    Plaintiff  appeals. 

T.  J.  Trulock  and  A.  H.  Stutsman^  for  appellant. 

P.  Henry  Smyth  <fe  8on^  for  appellee. 

Beck,  J. — ^A  motion  to  dismiss  the  appeal  was  sub- 
mitted with  this  case.  It  is  based  upon  these  facts : 
An  appeal  was  taken  in  the  case  by  plaintiff  after  the 
judgment,  and  upon  failure  to  perfect  the  appeal  it  was 
affirmed,  on  motion,  at  the  last  December  term,  and  a 
judgment  to  that  effect  was  entered  in  this  court,  which 
stands  in  full  force  and  effect.  It  is  very  plain  that  we 
must  regard  this  judgment  as  a  final  adjudication  in 
this  case.  But  counsel  claim  that  plaintiff  withdrew  the 
appeal  taken  by  him,  and  no  appeal  was  pending  when 
the  judgment  was  affirmed  in  this  -court.  But,  surely, 
the  judgment  of  this  court  cannot  be  assailed  in  this 
collateral  way.  If  the  judgment  was  erroneously 
entered,  the  plaintiff  must  pursue  another  course  to 
correct  the  error.  The  alleged  withdrawal  of  the  appeal, 
as  we  understand  the  facts,  was  made  by  service  of  a 
notice  upon  the  defendant  to  that  effect.  There  was  no 
dismissal  of  the  appeal  in  this  court.  As  we  now 
remember  the  case,  this  court,  upon  the  motion  to  affirm 
the  judgment,  considered  the  claim  of  plaintiff  that  his 
api>eal  had  been  withdrawn,  and  upon  the  facts  then 
before  us  affirmed  the  judgment. 

In  our  opinion  defendant's  motion  must  be 
sustainedi  and  the  appeal  of  plaintiff  must  be 
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76  883 
)08  240 

Geetheb  et  al.  v.  Claek  et  at.  iil   ^  ^ 

1.  Adverse  FosseBsion:  byuobtqaqob  fbiob  to  forecjlosube.  i  7V  ^3 
The  pofisession  of  land  by  themorf^gagorand  his  grantees  prior  to  a  P^  ^ 
sale  of  the  land  upon  foreclosure,  is  possession  under  an  absolute  right, 

and  cannot  be  regarded  as  adverse  to  the  mortgagee,  unless  accompa- 
nied with  a  denial  of  all  right  in  the  mortgagee ;  and  the  same  is 
true  of  the  possession  of  the  grantee  of  the  mortgagor  after  a  fore- 
closure and  sale  to  which  such  grantee  has  not  been  made  a  party, 
because  as  to  him  there  has  been  no  foreclosure  and  sale  in  law. 

2.  Statute  of  Limitations :  mobtoaob  :  minobs.  Where  the  stat- 
ute of  limitations  begins  to  run  against  the  ancestor  in  his  lifetime, 
it  will  not^  in  favor  of  his  minor  heirs,  cease  to  run  upon  his  death  ; 
the  exception  in  favor  of  minors  (  Code,  sec.  2585 )  applying  only 
to  causes  of  action  which  originally  accrue  in  their  favor.  ( Bishxyp 
V,  KnowUs,  53  Iowa,  268 ).  And  so,  where  the  ancestor  foreclosed 
his  mortgage  against  the  mortgagors  alone,  and  bought  in  the 
property,  not  making  the  grantee  of  the  mortgagor,  who  was  in 
possession,  a  party,  and  then  died  leaving  minor  heirs,  his  right  of 
action  for  foreclosure  as  against  the  mortgagor's  grantee  accrued 
before  his  death,  and  was  barred  as  against  his  minor  heirs  in  ten 
years  after  it  accrued,  though  the  minor  heirs  had  not  then  attained 
their  majority.  In  such  case  the  right  6i  action  was  based  on  the 
mortgage,  and  not  upon  the  judgment  against  the  mortgagors. 

Appeal  from  Boone  District  Court — ^Hon.  John  L.  ^ 

Stevens,  Judge. 

Filed,  October  6, 1888. 

Action  in  equity.  The  petition  contained  a  general 
prayer  for  relief  upon  the  facts  alleged,  which  are  stated 
in  the  opinion.  The  judgment  was  for  defendants  and 
plaintiffs  apx)eal. 

Hull  &  BicJcsler^  for  appellants. 

Crooks  &  Jordan^  for  appellees. 

Reed,  J. — ^Plaintiff  Anna  M.  Grether  is  tjie  widow, 
and  the  other  plaintiffs  are  the  children  and  heirs  at  law, 
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of  John  Grether,  who  died  at  Columbus,  Ohio,  in  1874. 
Prior  to  the  eighteenth  day  of  May,  1868,  he  was  the 
owner  of  a  tract  of  land  in  Boone  county,  and  on  that 
day  he  sold  and  conveyed  the  same  to  Margaret  B.  and 

0.  J.  Boyd,  who  gave  him  a  mortgage  on  the  property  to 
secure  a  portion  of  the  purchase  money.  They  subse- 
quently gave  a  second  mortgage  to  John  P.  Manny  & 
Co.  On  the  twenty-fifth  of  March,  1870,  they  sold  and 
conveyed  the  premises  to  Hortense  E.  So  ward,  who,  on 
the  fifteenth  of  February,  1873,  sold  and  conveyed  to 
defendant  Clark.  He  afterwards  conveyed  to  Beck, 
but  there  was  a  subsequent  reconveyance  to  Clark,  who 
held  the  title  when  this  suit  was  instituted.  After  the 
conveyance  to  Soward,  but  before  Clark  purchased, 
Grether  brought  suit  for  the  foreclosure  of  his  mort- 
gage, making  the  mortgagors  only  parties.  *  He  recov- 
ered judgment  for  the  amount  of  the  debt,  and  a  decree 
of  foreclosure,  under  which  the  land  was  sold,  he  being 
the  purchaser,  and  a  sheriff's  deed  was  subsequently 
executed  to  him.  Immediately  after  his  purchase  Clark 
took  possession  of  the  premises,  and  continued  in 
possession  until  the  sale  to  Beck,  and  Beck  was  in 
possession  until  the  jeconveyance  to  Clark,  since  which 
time  the  latter  has  been  in  possession.  The  mortgage 
to  John  P.  Manny  &  Co.  was  foreclosed,  and  defendant 
Clark  bought  the  premises  at  the  sale,  and  obtained  a 
sheriff 's  deed  thereunder  in  1876 ;  but  neither  plaintiffs 
nor  John  Grether  were  made  parties  to  the  foreclosure 
proceeding.  This  suit  was  instituted  in  August,  1885. 
Soon  after  Grether' s  death  an  administrator  of  his 
estate  was  appointed  by  the  probate  court  in  Ohio,  and 
it  has  been  fully  administered.  At  the  time  of  his 
death  his  children  were  all  minors,  and  two  of  them  had 
not  attained  majority  when  the  suit  was  instituted. 

The  defense  relied  upon  is  the  statute  of  limitations. 
It  will  be  observed  that  the  grantees  of  the  mortgagors 

1.  ADVEB8»^pofl-  had  been  in  possession  of  the  premises  for 

session  •  bv 

mortgagor      more    thau  ten  years  when  the  suit  was 

closure.         instituted  ;  and  that  possession  was  actual, 

exclusive  and  continuous ;  and  that  possession  is  relied 
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upon  as  creating  a  bar  to  the  action.  But  the  occupancy 
was  nnder  an  absolute  right  of  possession.  Under  oni^ 
statutes^  the  title  and  right  of  possession  is  in  the  mort^ 
gagor,  and  they  continue  until  divested  by  a  sale  and 
deed  under  foreclosure  proceedings.  Hodgdon  v.  Heid- 
man^  66  Iowa,  645 ;  GHreen  v.  Turner^  38  Iowa,  112 ; 
Oower  v»  Winchester j  33  Iowa,  303.  The  grantee  of  the 
mortgagor  before  the  foreclosure  acquires  the  same  rights. 
He  has  absolute  right  of  possession,  which  before  the 
conveyance  was  vested  in  the  mortgagor.  His  posses- 
sion, then,  would  no  more  be  adverse,  as  against  the 
mortgagee,  than  would  that  of  the  mortgagor  if  he  had 
continued  in  possession.  It  may  be  that  the  rule  would 
be  otherwise  if  the  possession  were  accompanied  with  a 
denial  of  all  right  in  the  mortgagee.  But  we  have  no 
occasion  to  go  into  that  question ;  for  the  possession  in 
this  case  wa3  not  accompanied  with  such  denial,  nor  can 
it  be  inferred  from  anything  that  was  done  by  defend- 
ants. Their  conduct  and  acts  in  the  premises  are  all 
consistent  with  their  right  of  possession,  and  are  refer- 
able simply  to  that  right.  The  case  turns,  then,  not 
upon  the  fact  of  possession,  but  upon  whether  any 
a.8TATtTT»of  rights  remain  under  the  mortgage  which 
SJSagS^"  may  be  enforced  by  plaintiffs.  The  right 
™*°®"-  of   action   upon  the   note    and    mortgage 

accrued  nearly  sixteen  years  before  this  suit  was 
instituted.  As  defendants  were  not  made  parties  to  the 
foreclosure  suit,  they  were  in  no  way  affected  by  either 
the  judgment  rendered  in  that  proceeding  or  the  sale 
and  deed  thereunder.  As  against  them,  however,  the 
lien  of  the  mortgage  continued,  notwithstanding  the  fore- 
closure and  sale,  and  Grether  had  a  right  of  action  against 
them  for  its  enforcement.  It  is  immaterial  whether  this 
right  accrued  at  the  maturity  of  the  mortgage  debt,  or 
when  the  sheriff's  deed  was  executed ;  for  in  either  case 
it  accrued  to  him  in  his  lifetime,  and  the  statute  of  limi- 
tations began  to  run  at  the  instant  it  accrued.  This 
right  descended  to  plaintiffs  upon  his  death,  and  it  is  the 
only  right  they  ever  acquired  in  the  premises.  It  arose. 
Vol.  75—26 
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not  under  the  judgment  of  foreclosure,  as  was  contended 
by  counsel,  but  under  the  mortgage;  and,  if  he  had 
lived,  would  have  been  barred  in  ten  years  from  the 
time  it  accrued.  As  the  statute  began  to  run  during 
the  life  of  the  one  in  whose  favor  the  right  originally 
accrued,  its  operation  was  not  suspended  by  his  death  ; 
but,  as  against  his  representatives,  to  whom  the  right ' 
descended,  it  continued  to  run.  The  fact  that  some  of 
them  are  minors  does  not  affect  the  result.  The  est-ate 
descended  to  them  charged  with  all  the  limitations 
which  attached  to  it  in  the  hands  of  their  ancestors. 
The  exception  in  favor  of  minors  created  by  Code,  sec- 
tion 2536,  applies  to  such  causes  of  action  as  accrued 
originally  in  their  favor,  and  has  no  application  to  such 
as  come  to  them  by  descent,  and  against  which  the 
statute  had  already  begun  to  run.  This  is  clearly  the 
doctrine  of  Bishop  «.  KnowUSy  53  Iowa,  268.  Upon 
this  ground,  therefore,  the  judgment  of  the  district 
court  is  right. 

Affirmed. 
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LooMis  &  Son  v.  Stewabt  et  al.  |  to  ^ 

1«  Assignment  for  Benefit  of  Creditors :  part  of  frotertt 
ONLY :  YAUDnT.  Section  2115  of  the  Code  makes  invalid  a  general 
assignment  for  the  benefit  of  creditors  which  is  not  made  for  the 
benefit  of  all  the  creditors  in  proportion  to  the  amount  of  their 
respective  claims ;  but  there  is  no  statute  depriving  a  debtor  of  the 
common-law  right  to  make  a  partial  assignment  of  his  property 
for  the  benefit  of  his  creditors.  (Ck)mpare  Lampson  v.  Arnold,  19 
Iowa,  479). 

2,    : :  DEED  AS  EYIDENCE.    A  deed  of  assignment  for  the 

benefit  of  creditors  which  purports  to  convey  only  a  part  of  the 
assignor's  property,  is  prima  facie  valid  as  a  partial  assignment,  and 
is  admissible  in  evidence  as  such. 

8.    : :  yauditt:  instbuctiok.    The  debtor  executed  a 

deed  of  assignment  for  the  benefit  of  creditors,  purporting  to  con- 
vey only  his  personal  property.  Shortly  before  its  execution  he 
conveyed  his  real  estate  to  a  creditor  in  satisfaction  of  a  debt. 
The  court  directed  the  jury  that  if  the  deed  for  the  real  estate  was 
executed  in  pursuance  of  a  definite  prior  agreement  between  the 
debtor  and  the  creditor,  in  such  sense  that  its  execution  and  that 
of  the  deed  of  assignment  were  not  in  reality  parts  of  one  and  the 
same  transaction,  the  assignment  was  not  invalid.  Held  that  the 
instruction  was  not  objectionable  on  account  of  the  failure  to 
direct  the  jury  as  to  what  would  be  a  valid  agreement  for  the 
conveyance  of  the  real  estate ;  because,  since  the  assignment 
purported  to  be  partial  only,  the  question  of  its  validity  depended 
only  on  whether  it  was  in  fact  so ;  that  is,  whether  the  deed  of  the 
real  estate  and  the  assignment  were  not  so  connected  in  point  of 
time  and  in  intention  as  to  form  parts  of  the  same  transaction,  and 
thus  constitute  a  general  assignment ;  which  question  was  properly 
submitted.  (^Burrows  v.  Lekndorff,  8  Iowa,  96,  and  Cole  v.  Deal- 
ham,  18 Iowa,  561,  distinguished). 

4u  — '-— * :  YAUDITT :  EYiDENOB.  The  fact  that  an  assignor  has  with- 
held a  part  of  the  assigned  property  and  appropriated  it  to  the 
payment  of  a  particular  creditor,  will  not  invalidate  the  assign- 
ment, since  the  title  to  the  property  nevertheless  passes  to  the 
assignee.  And  where  the  question  before  the  court  is  the  validity 
of  the  assignment,  evidence  of  such  facts  is  properly  exclude  as 
ImmateriaL 
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Appeal  from  Delaware  District  Court. — Hon.  John  J. 

Ney,  Judge. 

Filed,  October  6,  1888. 

Plaintiff  brought  an  action  at  law,  on  a  money 
demand,  against  defendant  Stewart,  and  sued  out  a  writ 
of  attachment,  under  which  certain  personal  property 
was  seized.  Griffin  intervened,  claiming  the  property 
under  a  deed  of  assignment  executed  by  Stewart  before 
the  attachment  was  levied.  Plaintiff  answered  the 
intervenor's  petition,  alleging  that  the  assignment  was 
void  for  the  reasons  (1)  that,  at  the  time  of  its  execution, 
and  as  part  of  the  same  transaction,  Stewart  executed  a 
conveyance  of  certain  real  estate  owned  by  him,  and 
not  exempt  from  execution,  to  the  Delaware  County 
Bank,  a  creditor,  in  payment  of  the  debt  he  was  owing 
it,  thereby  giving  to  it  a  preference  over  the  other 
creditors  ;  and  (2)  that  it  did  not  convey  to  the  assignee 
all  of  the  property  then  owned  by  the  assignor,  and  not 
exempt  from  execution.  The  issue  was  tried  to  a  jury, 
and  there  was  a  verdict  and  judgment  for  intervenor. 
Plaintiffs  appeal. 

Bronson^  Carr  &  Leroy^  W.  H.  NorrU  and  Blair 
&  Dunham^  for  appellants. 

Tor  an  &  Arnold^  J.  B.  Satterlee  and  B.  P.  Seeds, 
for  appellees. 

Reed,  J. — There  was  no  substantial  conflict  in  the 
evidence.  The  deed  of  assignment  under  which  the 
intervenor  claims  purports  to  convey  to  him  all  of  the 
personal  property,  rights  and  credits  belonging  to  the 
assignor,  and  not  exempt  from  execution ;  and  it 
empowers  him  to  sell  and  convert  the  same  into  money, 
and  pay  the  same  to  the  creditors  of  the  assignor  in  pro- 
portion lo  the  amount  of  their  several  claims.  The 
instrument  was  executed  on  the  twelfth  of  October, 
1887,  and  was  delivered  to  the  assignee  on  the  same  day, 
and  he  accepted  the  trust.  About  one  hour  before  the 
instrument  was  executed,  Stewart  and  his  wife  executed 
to  the  Delaware  County  Bank  a  conveyance  of  a  forty- 
acre  tract  of  land,  it  being  the  only  real  estate  exempt 
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from  execntioii  which  he  then  owned.  He  was  indebted 
to  the  bank  to  the  amount  of  six  hundred  dollars,  for 
which  it  held  his  notes.  Some  time  before  the  transac- 
tion in  question,  the  cashier  of  the  bank  saw  him,'  and 
urged  him  to  pay  the  indebtedness,  but  he  stated  thiat 
he  was  not  able  to  pay  the  amount  at  that  time.  During 
the  conversation,  however,  he  stated  that  he  owned 
forty  acres  of  land,  which  was  incumbered  by  a  mort- 
gage for  six  hundred  dollars,  and  he  offered  to  convey 
the  same  to  the  bank,  subject  to  the  mortgage,  in  pay- 
ment of  the  debt,  and  in  answer  to  that  offer  the  cashier 
stated  that  the  bank  would  accept  the  conveyance. 
Stewart  saw  the  cashier  again  on  the  eleventh  of  Octo- 
ber, and  inquired  whether  he  should  make  the  cpnvey- 
ance  to  the  bank  or  to  one  of  its  officers,  and  was 
directed  to  make  it  to  the  bank.  He  was  in  failing  cir- 
cumstances at  the  time,  and  his  creditors  were  pressing 
him  for  payment.  When  he  executed  the  conveyance, 
he  gave  it  to  the  attorney  who  prepared  the  deed  of 
assignment,  and  requested  him  to  deliver  it  to  the  bank, 
which  he  did  about  four  hours  after  the  delivery  of  the 
deed  of  assignment  and  the  acceptance  of  the  trust  of  the 
assignee.  The  attorney  had  no  authority  from  the  bank 
to  receive  or  accept  the  deed  for  it,  but  in  making  the 
delivery  he  acted  under  the  direction  of  Stewart.  The 
assignee,  however,  was  informed  of  the  execution  of  the 
deed,  and  the  object  for  which  it  was  given,  before  he 
accepted  the  trust. 

I.    It  was  contended  (1)  that  the  naked  promise  of 

Stewart   to   convey   the   land  to    the  bank,    and  the 

I.  AAnanixHT    agreement   of  the    cashier  to   accept  it  in 

SSdttora?*  ®'  satisfaction  of  the  debt,  did  not  create  an 

S^  oiiyT*^  enforceable  equity  in  the  property  in  favor 

Yaifaity.  •      of  the  bank ;  and  (2)  that  the  deed  to  the  bank 

could  not  operate  to  divest    Stewart  of  the  property 

until  its  delivery,  and  delivery  was  not  accomplished 

until  the  attorney  surrendered  it  to  the  bank.    And  it 

was  argued  that,  as  Stewart  continued  to  be  the  owner 

of  the  property  when  he  executed  the  deed  of  assignment, 
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and  did  not  inclnde  it  in  that  conveyance,  the  assign* 
ment  is  void.  For  the  purposes  of  the  case  it  will  be 
admitted  that  Stewart  was  the  owner  of  the  land  when 
he  executed  the  assignment;  that  the  bank  had  no 
equity  in  it ;  and  that  the  deed  of  assignment  conveyed 
his  personal  property-  only  to  the  assignee.  It  follows, 
then,  that  the  assignment  was  of  but  a  portion  of  his 
property.  But  the  right  of  a  debtor,  in  the  absence  of 
statutory  restrictions,  to  make  a  partial  assignment  for 
the  benetit  of  creditors  has  always  been  recognized.  ISo 
right  or  interest  in  the  proi)erty  of  the  debtor  accrues  in 
favor  of  the  creditors  by  virtue  of  the  fact  merely  that 
they  are  creditors,  but  he  may  make  any  disposition  of 
it  he  chooses,  provided,  only,  that  such  disposition  be 
made  with  an  honest  intent,  and  for  a  lawful  purpose.  He 
may  lawfully  pay  or  secure  one  or  more  of  his  creditors 
to  the  exclusion  of  others,  and  he  may  convert  all  or  any 
portion  of  his  property  into  money  for  that  purpose. 
Now,  our  statutes  have  not  undertaken  to  restrict  the 
debtor  as  to  the  disposition  of  his  property  for  the  pay- 
ment or  security  of  his  debts,  except  in  the  case  of  a 
general  assignment,  and  the  single  limitation  there  pre- 
scribed is  that  such  assignment  can  be  made  only  for  the 
benefit  of  all  of  the  creditors  in  proportion  to  the  amount 
of  their  respective  claims.  Code,  sec.  2115.  The  whole 
subject  was  elaborately  consideredin Lampson  v.  Arnold, 
19  Iowa,  470,  and  it  is  there  distinctly  announced  that, 
the  common-law  right  of  an  insolvent  to  make  a  partial 
assignment  for  the  benefit  of  creditors  is  in  no  manner 
affected  by  the  statute.  Under  that  holding  the  assign- 
ment in  question  would  not  be  invalidated,  even  if  the 
deed  to  the  bank  never  became  operative. 

II.    Plaintiffs  objected  to  the  admission  of  the  deed 
of  assignment  in  evidence,  on  the  ground  that  it  did  not 

^     upon  its  face  purport  to  be  an  assignment 

deed'asevi-    of   all   of   the  property  of   the  assignor. 

Admitting  the  ground  of  the  objection,  still, 

as  the  instrument  pui-portsto  convey  the  property  in 

question,  and  prima  facie  is  good  as  a  partial  assign,- 

ment,  it  was  admissible  as  evidence. 
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III.    The  court  directed  the  jury,  in  eflfect,  that  if 
the  execution  of  the  assignment  and  the  deed  to  the 

^  . bank  was  in  fact  but  a  single  transaction, 

'  validity :        aud   both  instruments  were    executed  by 

indtractiozi.  •' 

Stewart  with  the  view  of  disposing  of  his 
property  for  the  benefit  of  his  creditors,  then,  as  they 
covered  all  of  his  property,  and  gave  a  preference  to  the 
bank,  the  assignment  was  void.  He  also  instructed  that 
if  there  was  a  prior  agreement  between  him  and  the 
bank,  by  which  he  had  undertaken  to  convey  the  land 
to  it,  and  such  agreement  was  definite  as  to  its  terms  and 
subject,  and  the  deed  was  executed  in  pursuance  of  that 
agreement,  in  such  sense  as  to  be  a  distinct  transaction 
from  that  of'  the  execution  of  the  assignment,  and 
independent  of  it,  the  assignment  was  not  invalid.  One 
objection  urged  against  this  latter  instruction  is  that  it 
failed  to  direct  the  jury  as  to  the  essentials  of  a  valid 
contract.  The  position  of  counsel  is  that  the  deed 
conferred  no  rights  or  interest  on  the  bank  before  deliv- 
ery, unless  it  was  executed  in  pursuance  of  a  valid  and 
enforceable  contract  previously  entered  into  between  the 
parties,  and  as  delivery  was  not  accomplished  until  after 
the  execution  of  the  assignment,  it  was  important  for 
the  jury  to  determine  whether  there  was  such  prior 
agreement.  If  the  assignment  had  been  general, — that 
is,  if  it  had  purported  to  convey  the  real  estate  as  well 
as  the  personal  property, — ^this  position  would  be  appli- 
cable. But,  as  we  have  seen,  it  purported  to  convey 
but  the  latter,  and  the  question  as  to  its  validity 
depended,  not  upon  whether  the  deed  was  executed  in 
pursuance  of  a  prior  valid  agreement,  but  upon  whether 
that  act  was  so  connected  in  point  of  time  and  intention 
with  the  execution  of  the  other  instrument  as  to  form  a 
part  of  that  transaction,  and  with  it  constitute  a  general 
assignment  And  that  is  the  question  which  the 
instruction  submitted  to  the  jury.  In  view  of  the 
character  of  the  assignment,  it  was  not  important  to 
Inquire  whether  the  bank  acquired  any  interest  in  the 
property  before  the  delivery  of  the  deed,  or  not.  If  the 
assignment  had  been  general,  it  is  probable  that  it 
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would  not  have  acquired  any.  At  least,  so  much  is 
conceded.  But  the  inquiry  whether  it  did  or  not  in  no 
manner  affects  the  question  as  to  the  real  charact^er  of 
the  assignment,  which  is  the  one  upon  which  the  case 
turns.  That  question  was  to  be  determined  from  the 
circumstances  surrounding  the  execution  of  the  instru- 
ments, and  the  motives  and  intentions  of  Stewart  in 
executing  them.  These  considerations  dispose  of  the 
further  objection  urged  by  counsel  that  the  evidence  did 
not  establish  a  valid  and  enforceable  contract  for  the 
conveyance  of  the  land  between  the  bank  and  Stewart ; 
also  of  the  exception  to  the  action  of  the  court  in  refus- 
ing to  give  an  instruction  which  defined,  with  more 
particularity  than  was  done  in  those  given,  the  essentials 
of  a  valid  contract.  The  case,  in  its  facts,  is  essentially 
different  from  Cole  v.  Dealham^  13  Iowa,  651,  and  Bur- 
rcms  ^.  Lehndorff^  8  Iowa,  96.  The  assignment  in  each 
of  those  cases  was  general,  in  that  it  purported  to 
convey  all  of  the  assignor's  property.  Creditors  of  his 
sought  to  defeat  it  on  the  ground  that  by  other  convey- 
ances,  executed  at  the  same  time,  and  constituting  part 
of  the  same  transaction,  he  gave  preferences  to  certain 
of  his  creditors.  In  those  cases  it  was  important  to  inquire 
whether  the  debtor  was  under  any  legal  obligation  to 
secure  the  preferred  creditors.  They  did  not  involve  the 
question  here  considered,  whether  the  debtor  intended 
to  withhold  a  portion  of  his  property  from  the  assign- 
ment, and  thus  make  it  a  partial  assignment. 

IV.  The  court  excluded  certain  evidence  offered  to 
prove  that  the  assignor  had  withheld  certain  of  his 
4.  .^iTEiidity:  personal  property,  and  had  appropriated  it 
evidence.  tQ  payment  of  his  debt  to  a  particular  cred- 
itor. If  the  facts  are  as  claimed  by  plaintiff,  the 
assignee  can  yet  recover  the  property,  and  could  be 
compelled  to  pursue  it  by  proper  proceedings  in  the 
hands  of  the  purchaser.  But  they  do  not  invalidate  the 
assignment.  Under  it  the  title  to  all  of  the  personal 
property  of  the  assignor  passed  to  the  assignee,  regard- 
less of  any  secret  intentions  on  the  part  of  the  former. 

Affirmed. 
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BucHANAW  V.  The  Chicago,  Milwaukee  &  St.  Paul 

Railway  Company. 

1«  £iYidenoe :  OPmoN :  oompbtenoy.  A  woman  who  was  accus- 
tomed to  drive  over  a  railway  track  where  a  flagman  was  stationed, 
every  day,  and  sometimes  five  or  six  times  a  day,  was  competent 
to  testify  that  she  knew  the  flagman's  signal  to  stop  and  to  go  on,  and 
that  he  gave  the  signal  to  go  on  at  the  time  in  question. 

3.  Bailroads:  injury  to  TRiLvsLEB  at  cbossino:  oontbibutoby 
ITBOLIOSNOB:  QUBSTlON  FOB  JUBY.  A  woman  driving  a  horse  to  a 
buggy  was  approaching  the  crossing  of  several  railroad  tracks 
where  a  flagman  employed  by  the  defendant  was  habitually  sta- 
tioned. She  stopped  within  half  a  block  of  the  crossing  to  await  an 
opportunity  to  cross.  The  flagman  signaled  for  her  to  come  on, 
which  she  did,  though  she  knew  a  train  was  approaching  on  one  of 
the  tracks.  When  her  horse  had  reached  the  first  track  the  flag- 
man stopped  her,  and  the  horse  became  frightened,  turned,  upset 
the  buggy  and  ran  away.  There  was  evidence  tending  to  show 
that,  had  the  flagman  not  interfered,  she  would  have  effected  the 
-  crossing  in  safety.  These  being  the  facts,  held,  in  an  action  to 
recover  for  resulting  injuries,  that  it  was  error  to  direct  a  verdict 
for  the  defendant  on  the  ground  that  she  was  guilty,  as  matter  of 
law,  of  contributory  negligence^  but  that  that  question  should  have 
been  submitted  to  tiie  jury. 

8.   :  :  VEaLIGENCE  OF  FLAGMAN  FOB  THBEE  OOMPANIBS  : 

WHICH  liablb.  Three  railroad  companies  had  their  tracks  on  the  same 
city  street,  and,  by  agreement  among  them,  one  company  employed 
and  paid  a  flagman  at  one  street  crossmg,  another  at  a  second,  and 
the  other  ( the  defendant )  at  a  third  crossing.  By  the  negligence 
of  the  flagman  at  the  third  crossing  in  signaling  the  approach  of  a 
train  belonging  to  one  of  the  companies  which  did  not  employ  him, 
plaintiff 's  assignor  was  injured.  Held  that  the  flagman  was  defend- 
ant 's  servant,  even  when  flagging  a  train  for  one  of  the  other  com- 
panies, and  that  defendant  was  liable  for  his  negligence. 

Appeal   from    Linn   District   Court. — ^Hon.    J.    H. 

Preston,    Judge. 

Filed,  October  8,  1888. 

This  Is  an  action  to  recover  for  a  personal  injury, 
and  for  damages  to  a  horse  and  buggy,  occasioned,  as 
is  alleged,  by  the  negligence  of  a  flagman  at  a  street 
crossing  of  the  track  of  the  defendant's  railroad,  and 
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the  tracks  of  the  Chicago  &  Northwestern  Railway  Com- 
pany, and  the  Burlington,  Cedar  Rapids  &  Northern  Rail- 
way Company.  There  was  a  trial  by  jury.  At  the  close  of 
the  introduction  of  the  plaintiff's  evidence  a  motion 
was  made  by  defendant's  counsel  to  direct  the  jury  to 
return  a  verdict  for  the  defendant.  The  motion  was 
sustained.    The  plaintiff  appeals. 

Henry  RicJcle^  for  appellant. 

Mills  &  Eeeler^  for  appellee. 

RoTHEOOK,  J. — I.  The  material  facts  In  the  case 
are  in  substance  as  follows :  The  defendant,  and  the 
Chicago  &  Northwestern  Railway  Company,  and  the 
Burlington,  Cedar  Rapids  &  Northern  Railway  Com- 
pany, all  have  railroad  tracks  on  Fourth  street,  in  the 
city  of  Cedar  Rapids.  The  street,  while  not  laid  out 
with  the  cardinal  points  of  the  compass,  may,  for  the 
purposes  of  this  opinion,  be  said  to  run  east  and  west. 
On  the  west  side  of  the  street  are  two  tracks  belonging 
to  the  Northwestern  road;  next  is  the  track  of  the 
Burlington,  Cedar  Rapids  &' Northern  road  ;  and  on  the 
east  side  of  the  street  is  the  track  of  the  road  of  the 
defendant,  the  Chicago,  Milwaukee  &  St.  Paul  Railroad 
Company.  The  four  tracks  practically  occupy  all  of 
that  part  of  the  street  which  is  between  the  sidewalks ; 
that  is,  the  street  is  not  used  to  any  extent  for  travel 
and  traffic.  These  railroad  tracks  are  used  by  all  the 
trains  of  these  roads.  There  are  no  other  tracks  upon 
which  said  companies  run  trains  through  the  city. 
Fourth  street  is  crossed  at  right  angles  by  First,  Second, 
Third  and  other  avenues.  Owing  to  the  great  number 
of  trains  passing  over  these  tracks,  it  became  necessary 
some  years  ago  to  place  flagmen  at  the  crossings  of  Firs^ 
Second  and  Third  avenues,  in  order  to  protect  travelers 
upon  those  avenues  from  collisions  with  trains.  The 
Burlington,  Cedar  Rapids  &  Northern  Company 
employed  a  flagman  at  the  First  avenue  crossing.  The 
Chicago  &  Northwestern  Company  employed  one  at  the 
Second  avenue  crossing,  and  the  defendant  employed  one 
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at  Third  avenue.  The  evidence  shows  that  the  flagman  at 
Third  avenue  was  hired  by  the  defendant,  his  name  car- 
ried on  its  pay-roll,  that  he  was  paid  by  it,  and  that  he 
was  placed,  there  for  the  purpose  of  attending  to  the 
duty  of  flagman  at  that  crossing  for  all  the  trains  of 
said  companies.  In  May,  1886,  the  plaintiff's  wife  and 
her  mother  were  driving  a  single  horse  to  a  buggy  along 
Third  avenue,  and  approaching  Fourth  street  from  the 
west.  The  plaintiff's  wife  was  holding  the  reins  and 
driving  the  horse.  Before  reaching  Fourth  street,  the 
plaintiff's  wife  observed  that  a  freight  train  was  stand- 
ing on  one  of  the  railroad  tracks.  The  train  had  been 
opened  or  parted  to  allow  vehicles  to  cross,  and  it  closed 
up  and  was  coupled  together  and  moved  off.  The  horse 
was  stopped  about  half  a  block  away  from  Fourth 
street,  to.  await  an  opportunity  to  pass  over.  Before 
the  caboose  at  the  end  of  the  train  entirely  cleared  the 
crossing,  the  flagman  came  round  the  end  of  the  caboose, 
and  signaled  to  the  plaintiff's  wife  to  drive  over.  The 
signal  was  made  with  a  flag.  The  horse  was  driven  up 
to  the  crossing,  and,  when  he  was  about  to  the  first 
track,  the  flagman  called  to  the  driver  to  stop,  and 
moved  his  flag  close  up  in  front  of  the  horse.  The  l^orse 
became  very  much  frightened,  and  one  witness  testifies 
that  the  flagman  seized  hold  of  the  bridle.  A  freight 
train  was  approaching  from  the  east  on  the  west  track. 
The  horse  backed  and  turned,  and  upset  the  buggy  and 
ran  away,  injuring  the  driver  and  her  mother,  and  the 
horse  and  buggy.  The  plaintiff's  wife  assigned  to  him 
her  claim  for  the  personal  injury  to  her,  and  he  seeks 
to  recover  damages  for  that,  and  for  the  injuries  to  the 
horse  and  buggy. 

Several  objections  are  made  to  the  rulings  of  the 
court  in  excluding  certain  evidence  offered  by  plaintiff. 

These    questions    do  not  appear  to  us  to 
optoion:oom-  demand  extended  cousideratiou.  The  plain- 
tiff's  wife  stated  as  a  witness  that  the  flag- 
man moved  his  flag  for  her  to  come  on.    This  statement 
was  stricken  out  on  motion  of  defendant.     The  objec- 
tion to  it  was  that  it  was  incompetenti  immaterial  and 
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matter  of  opinion.  But  the  witness  was  immediately 
allowed  to  state  that  she  knew  the  signal  to  stop  or  to  go 
on,  and  that  the  flagman  gave  the  signal  to  go  on.  That 
she  was  competent  to  give  this  evidence  was  apparent 
from  the  fact  that  she  testified  that  she  had  been  in  the 
habit  of  crossing  at  this  place  every  day,  and  sometimes 
five  or  six  times  a  day.  She  also  testified  that  the  horse 
was  ^^  very  much  afraid  of  the  cars  ever  since,  and  runs 
every  time  he  sees  one,"  and  that  she  cannot  drive  the 
horse  any  more,  and  that  she  never  had  difficulty  in 
driving  him  before.  Counsel  then  asked  her  whether 
the  horse  had  a  disposition  to  frighten  at  trains  before. 
An  objection  to  this  question  was  sustained.  We  think 
the  question  was  proper,  but  the  court  may  have  been  of 
opinion  that  the  witness  had  already  answered  the  ques- 
tion in  substance.  The  same  may  be  said  of  objections 
which  were  sustained  to  questions  by  which  it  was 
sought  to  show  that,  if  the  flagman  had  not  stopped  the 
horse  and  frightened  him,  there  would  have  been  ample 
time  to  have  passed  over  the  crossing  without  injury 
from  the  approaching  train. 

II.    It  is  claimed  by  counsel  for  appellee  that  the 
court  was  justified  in  instructing  the  jury  to  find  for  the 

defendant    upon    the    ground    that    the 

B       fiATT  RAAQ8  *  ^-^ 

traveTerat  plaiutiflf 's  wlfo  was  gttilty  of  coutrfbutory 
tributo^  •  ^^l  negligence.  We  do  not  think  this  position 
tfe!?fbr  Jury."  ^^^  ^  sustaiued.  The  ground  upon  which 
the  claim  is  based  is  that  she  should  have 
seen  the  approaching  train,  and  stopped  the  horse 
before  driving  him  upon  the  track.  The  evidence  shows 
that  she  and  her  mother  heard  the  ringing  of  the  bell 
upon  the  approaching  engine,  and  that  her  mother  saw 
the  train.  There  are  two  sufficient  answers  to  this 
position  of  counsel:  (1)  There  was  evidence  which 
should  have  been  submitted  to  the  jury,  to  the  effect 
that,  if  the  flagman  had  abided  by  his  first  signals  to 
cross  over,  there  would  have  been  no  injury.  Indeed, 
the  jury  could  not  fairly  have  found  that  there  was  not 
ample  time  to  make  the  crossing  in  safety  if  the  fiagman 
had  not  interfered,  and  frightened  the  horse.    (2)    No 
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court  would  be  justified  in  holding  as  nuttter  of  law 
that  there  could  be  no  recovery  because  the  driver  did 
not  stop  before  reaching  the  track.  She  did  stop,  and 
was  bidden  to  go  on;  and^  while  she  would  not  have 
been  justified  in  rushing  into  a  place  of  obvious  danger, 
yet  it  was  for  the  jury  to  determine  whether  she  was 
justifiable  in  relying  on  the  signal  to  cross  over. 

III.    Counsel  for  appellant  contends  that  the  flag- 
man was  acting  in  the  line  of  his  duty  in  giving  the 

J  , .      signal  to  cross  over,  and  in  his  efforts  to 

SSwSffS/*'  ^t^P  *^®  horse  when  he  came  up  to  the 
SS?5SSo&*"  crossing.  We  think  he  is  correct  in  this 
M*w»-  claim,    and    we    do   not    understand  that 

defendant's  counsel  dispute  the  general  proposition 
that,  if  the  flagman  was  guilty  of  negligence  by  reason 
of  which  the  injury  occurred,  there  can  be  a  recovery  as 
against  some  one.  But  it  is  insisted  that,  as  the 
approaching  train  was  a  Northwestern  train  on  one  of 
the  Northwestern  tracks,  the  flagman  was  not  perform- 
ing any  service  for  the  defendant,  but  for  the  North- 
western company.  In  other  words,  it  is  claimed  that, 
if  there  was  actionable  negligence  of  the  flagman  in 
attending  to  his  duty  upon  the  approach  of  a  train  upon 
any  of  the  tracks,  the  right  of  action  is  maintainable 
against  the  company  owning  the  track  and  operating 
the  train  thereon.  Counsel  for  appellee  base  their  argu- 
ment on  this  point  upon  the  following  propositions, 
which  we  will  state  in  their  own  language  :  ^^  (1)  That 
at  the  time  and  place  of  the  accident  the  flagman  was 
engaged  in  performing  services  and  duties  for  the 
Chicago  &  Northwestern  Railway  Company  alone,  in 
which  this  defendant  had  no  interest,  and  over  which  it 
had  no  control.  (2)  That  in  performing  such  duties  and 
services,  the  flagman  was  then  acting  under  the  imme- 
diate and  exclusive  direction  and  control  of  the  Chicago 
&  Northwestern  Company,  who  alone  were  responsible 
for  his  acts.  He  was  their  servant  ad  hoc.  (3)  That 
the  service  and  duty  to  be  x)orformed  by  the  flagman 
for  the  several  railway  companies  was  not  one  in  which 
they    were   jointly  interested,  but  was  separate  and 
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distinct  for  each  company.  Defendant  had  no  Interest 
in,  or  control  over,  the  tracks  or  trains  of  the  Chicago  & 
Northwestern  Railway  Company,  or  the  flagging  for 
that  road."  We  do  not  understand  counsel  for  appel- 
lant to  combat  these  general  propositions,  but  he  claims 
that  the  evidence  does  not  sustain  them.  As  we  have 
said,  each  of  the  three  railroad  companies  employed  a, 
flagman, — one  at  First,  ope  at  Second,  and  one  at  Third 
avenue, — and  each  flagman  performed  the  duty  pertain- 
ing to  his  employment  for  all  the  trains  on  all  the  roads. 
The  only  witness  who  testified  upon  this  question  was 
the  flagman  by  whose  alleged  negligence  the  accident 
occurred.  He  was  paid  in  full  by  the  defendant  com- 
pany, and  there  is  no  evidence  that  any  part  of  his 
wages  was  paid  by  either  of  the  other  companies. 
Upon  the  face  of  the  record,  as  presented  in  the  plead- 
ings and  evidence,  the  fair  presumption  would  be  that 
each  of  the  companies  paid  the  flagman  whom  it 
employed.  The  service  does  not  appear  to  have  been 
greater,  nor  more  difficult,  nor  to  have  required  a  man 
commanding  higher  wages,  at  one  crossing  than  another. 
The  flagman  did  not  claim  that  he  had  any  separate 
contract  with  each  company.  It  is  true,  he  persisted  in 
stating  as  a  witness  that  at  the  time  of  the  accident  he 
was  in  the  service  of  the  Northwestern  Company,  and 
that,  when  a  train  approached  ui>on  the  track  of  any  of 
the  roads,  he  flagged  that  train  for  that  com]>any  ;  and 
that  ^4ots  of  times"  he  talked  with  the  agents  of  the 
Northwestern  and  Burlington,  Cedar  Rapids  &  Northern 
Companies  about  flagging  their  trains.  All  the  testi- 
mony he  gave  upon  this  point  was  in  the  nature  of  an 
argument.  He  gave  no  facts  tending  to  show  any 
employment  by  any  one,  except  that  he  was  sent  there 
by  the  defendant  to  do  his  work  at  that  crossing,  for 
which  the  defendant  paid  him ;  and  his  employment  was 
to  flag  the  crossing,  no  matter  whose  trains,  nor  upon 
what  roads  they  were  run.  The  idea  thbt  he  was  under 
the  employment  of  one  company  for  flve  minutes,  and 
then  another  for  a  few  minutes,  and  another  for  a  short 
time,    and  that  he  changed  his  employers  with  the 
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facility  with  which  the  kaleidoscope  exhibits  an  array 
of  colors,  involves  an  absurdity.  It  can  only  be  accepted 
upon  the  theory  that  one  of  these  companies  had  one  set 
of  signals  for  flagmen,  and  the  other  a  different  kind, 
and  that  one  required  the  signal  to  be  given  when 
another  did  not,  and  thus  make  their  flag  service,  not 
only  the  ridicule  of  the  public,  but  a  system  of  decep- 
tion, to  the  great  peril  of  the  most  prudent  and  careful 
drivers.  As  far  as  this  record  shows,  the  defendant  was 
the  proper  party.  The  property  in  the  different  tracks 
and  the  owners  of  the  trains  do  not  enter  into  the  ques- 
tion, so  far  as  it  appears  in  the  evidence.  There  was 
evidence  proper  to  be  submitted  to  the  jury  that  each  of 
these  compstnies  was  responsible  for  the  flag  service  at 
the  crossing  where  it  employed,  placed  and  paid  a  flag- 
man ;  and  that  they  could  each  contract  with  the  other 
in  that  manner  cannot  be  questioned.  And  when  the 
defendant  thus  undertook  to  guard  and  flag  the  crossing 
at  Third  avenue,  it  is,  to  say  the  least,  primarily  liable 
to  the  traveling  public  for  the  proper  performance  of 
that  duty.  We  do  not  deem  it  necessary  to  cite 
authority  in  support  of  this  proposition.  •  As  supporting 
it,  however,  see  Kellogg  t?.  Payne^  21  Iowa,  575.  It 
will  be  understood  that  we  are  determining  the  question 
of  the  alleged  negligence  of  a  flagman,  and  not  the 
negligence  of  employes  operating  a  train  on  one  of  the 
tracks  in  said  street.  Bevebsed. 
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Redemption :  fbom  junior  mobtgaoeb  who  has  bsdbembd  from 
SENIOB  fobbolosubb  :  AHOUNT  TO  BE  PAU).  Where  the  holder  of  a 
junior  mortgage,  more  than  six  and  less  than  nine  months  from 
the  date  of  sale  under  the  senior  mortgage,  buys  in  the  certificate 
of  sale,  and  files  an  affidavit  with  the  clerk,  stating  the  amount 
of  his  lien,  and  that  he  has  redeemed  as  a  junior  lien-holder,  he  is 
a  redemptioner  within  the  meaning  of  the  statute  ( see  Lamb  v, 
Fedeff,  71  Iowa,  742),  and  the  owner  of  the  land,  with  knowledge 
of  aU  the  facts,  cannot  redeem  from  him  without  paying'  the 
amount  of  both  liens.  The  fact  that  an  action  is  pending  for  the 
foreclosure  of  the  junior  mortgage,  and  that  a  valid  defense  has 
been  pleaded  thereto,  makes  no  difference* 
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Appeal  from    Tama   District   Court.  —  Hon.    J.   D* 

QiFFEN,  Judge. 

Filed,  October  8, 1888. 

Action  in  equity.  Judgment  for  plaintiff  and 
defendants  appeal. 

Stivers  A  Strong  and  J.  TT.  Willettj  for  appellants. 

Striate  <fe  StigeTj  for  appellee. 

Seevers,  C.  J. — ^The  facts  are  that  in  1876  Michael 
Feeley  owned  the  land  in  controversy,  and  executed  a 
mortgage  thereon  to  Jane  Montgomery.  In  1884,  the 
mortgage  was  foreclosed  in  Scott  county,  a  si)ecial  exe- 
cution issued  thereon,  and  the  land,  which  is  situated  in 
Tama  county,  sold  thereunder  to  Jane  Montgomery,  and 
a  certificate  of  purchase  executed  to  her  by  the  sheriff. 
In  1882,  Michael  and  Bridget  Feeley  executed  a  mort- 
gage on  said  premises  to  Bracken  &  Goodell  to  secure 
a  promissory  note  of  nearly  six  hundred  dollars.  In 
1883,  the  plaintiff,  became  the  owner  of  this  mortgage. 
On  July  80,  1885,  the  plaintiff  became  the  owner  by 
assignment  of  the  Montgomery  certificate  of  purchase, 
and  at  the  same  time  was  the  owner  of  the  junior 
Bracken  &  Goodell  mortgage.  On  October,  1885,  the 
defendant  West,  for  the  purpose  of  redeeming  from  the 
sale  to  Montgomery,  paid  to  the  clerk  of  the  district 
court  of  Tama  county  the  amount  of  money  required  to 
redeem  from  such  sale, — he  at  that  time  being  the 
owner  of  the  real  estate  subject  to  the  mortgage  afore- 
said,— and  he  knew  the  certificate  of  sale  had  been 
assigned  to  and  was  owned  by  the  plaintiff.  Because  of 
the  effort  made  by  West  to  redeem,  the  sheriff  declined 
to  execute  a  deed  in  pursuance  of  the  sale  to  Mont- 
gomery until  more  than  twenty  days  after  one  year 
from  the  sale  had  expired.  Afterwards  the  defendant 
West  executed  a  warranty  deed,  conveying  the  land  to 
his  co-defendant  Haylor.  Afterwards  West  obtained 
the  money  paid  by  him  to  the  clerk,  and  thereafter  the 
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sherifE  conveyed  the  premises  in  controversy  to  the 
plaintiff.  The  foregoing  facts  are  conceded,  and  are  in 
no  respect  controverted.  The  plaintiff  alleges  in  his 
petition  that  West  made  the  redemption  and  procured 
the  sheriff  to  refuse  to  execute  the  deed  in  fraud  of  the 
rights  of  the  plaintiff,  and  the  transaction  between  him 
and  Haylor  was  fraudulent  as  to  the  plaintiff,  and  that 
Haylor  had  full  knowledge  of  the  rights  of  the  parties. 
The  last  and  all  allegations  of  fraud  are  denied.  The 
defendants  also  pleaded  that  an  action  was  pending, 
brought  by  the  plaintiff  for  the  foreclosure  of  the 
Bracken  &  Goodell  mortgage,  and  that  a  full  and  com- 
plete defense  had  been  pleaded  thereto,  and  that  such 
action  was  pending  and  undetermined.  The  relief  asked 
by  plaintiff  was  that  the  title  to  the  land  be  confirmed, 
and  the  deed  from  West  to  Haylor  be  set  aside,  and  hu 
title  quieted.  The  relief  asked  in  substance  was  granted 
by  the  judgment  of  the  court,  and  the  defendants 
appeal. 

The  plaintiff's  title  under  the  Montgomery  foreclos- 
ure and  sheriff 's  deed  must  be  regarded  as  vesting  in  the 
plaintiff  the  absolute  title,  unless  the  effort  made  by  the 
defendant  West  to  redeem,  and  his  subsequent  convey- 
ance to  Haylor,  are  sufficient  to  vest  in  the  latter  a  title 
superior  to  that  of  the  plaintiff.  In  determining  who 
has  the  better  title,  we  are  required  to  determine 
whether  West  made  a  legal  redemption  from  the  sheriff 's 
sale  to  Montgomery.  The  defendants  maintain  the 
affirmative  of  this  proposition,  but  their  claim  cannot 
be  sustained,  for  the  reason  that  it  has  been  held  by 
this  court  that  the  assignment  of  the  Montgomery  cer- 
tificate of  the  sale  to  the  plaintiff  at  the  time  and 
under  the  circumstances  it  was  made  amounted  to  and 
was  a  redemption  from  such  sale  by  him  as  holder  of 
the  Bracken  &  Goodell  mortgage.  Lamb  v.  Feeley^  71 
Iowa,  742.  Such  being  true,  West,  being  the  owner  of 
the  premises,  could  not  effect  redemption  without  paying 
to  the  clerk  the  amount  due  on  the  Bracken  &  Goodell 
mortgage   held  by  the  plaintiff,  in   addition   to   the 

Vol.  75—26 


76    402' 
110     GZ 


402  SUPREME  COURT  OF  IOWA, 

"■  I  ri-  -■■---- ■ — ■ 

i  Palmer  &  Seawright  v.  Woods. 

amount  due  under  the  sale  to  Montgomery ;  and  this 
West  did  not  do.  West  had  knowledge  of  all  the  facts, 
and  the  fact  that  an  action  was  pending  to  which  a  valid 
defense  was  pleaded  is  immaterial,  for  the  reason  that 
such  defense  had  not  been  established.  Besides  this, 
the  defense,  we  have  reason  to  assume,  simply  went  to 
the  question  that  plaintiff  was  not  entitled  to  foreclose 
the  mortgage  because  he  was  a  redemptioner.  See  the 
case  of  Lamb  v.  Feeley^  above  cited.  This  in  no  manner 
affected  plaintiff 's  right  to  a  sheriff 's  deed  under  the  sale 
to  Montgomery,  nor  did  it  have  any  effect  on  the  right 
of  West  to  redeem,  or  the  amount  of  money  he  should 
pay  in  order  to  effectuate  it. 

As  West  failed  to  redeem,  the  next  question  is 
whether  Haylor  is  an  innocent  purchaser  without  knowl- 
edge of  the  plaintiff's  rights;  and  without  doubt  or 
hesitation  we  find  he  was  not  such  a  purchaser.  On  the 
contrary,  we  find  he  had  at  least  sufficient  knowledge  of 
the  plaintiff 's  rights  to  put  him  on  inquiry.  There  can- 
not be  any  doubt  as  to  this.  We  do  not  deem  it  neces- 
sary to  set  out  the  evidence,  and  such  is  not  our  practice. 
The  judgment  of  the  district  court  is 

Affirmed. 


FaIiMEb  &  Sea  WEIGHT  v.  Woods  et  al. 

Sureties :  on  county  olerk*s  bond  fob  second  term  :  discharge  : 
misrepresentation  of  supervisors.  While  it  \a  the  duty  of  the 
board  of  supervisors,  under  section  690  of  the  Ck)de,  to  require  an 
officer  who  has  been  re-elected  to  produce  and  account  for  all  pub* 
lie  funds  which  have  come  into  his  hands  under  color  of  his  office, 
before  approving  his  bond  for  a  second  term,  yet  a  failure  to  per- 
form such  duty,  and  a  false  pretense  by  the  board  that  it  has  been 
performed,  wiU  not  discharge  the  sureties  on  the  bond  for  the  sec- 
ond term,  after  it  has  been  accepted  and  approved,  from  liability 
for  a  defalcation  occurring  during  that  term. 

Appeal    from    Ida    District    Court. — Hon.    J.    H. 

Maoombeb,  Judge. 

Filed,  Octobee  8,  1888. 
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Action  on  an  official  bond.  Defendant  Woods  was 
elected  clerk  of  the  district  court  for  the  term  commenc- 
ing -the  first  Monday  of  January,  1887.  The  other 
defendants  are  the  sureties  on  the  bond,  and  they  alone 
defend  in  the  action.  One  of  the  conditions  of  the 
bond  is  that  the  principal  would  pay  over  to  the  officer 
or  x>erson  entitled  to  receive  the  same  all  moneys  which 
should  come  into  bis  hands  by  virtue  of  his  office.  The 
breach  alleged  is  the  failure  to  pay  over  certain  money 
which  was  paid  to  him  in  redemption  of  real  estate, 
which  had  been  sold  on  execution  issued  from  his 
office.  The  case  was  decided  on  demurrer  to  the  answer. 
It  is  alleged  in  the  answer  that  Woods  held  the  office 
for  the  term  preceding  that  for  which  the  bond  was 
given  ;  that  during  such  preceding  term, '^  and  at  the  end 
thereof,  he  was  a  defaulter ;  that  large  amounts  of  money, 
including  certain  public  funds,  had  come  into  his  hands 
by  virtue  of  his  office,  for  which  he  did  not  account ; 
that  he  gave  a  bond  for  the  preceding  term  on*  which 
two  members  of  the  board  of  supervisors  were  surety ; 
that  the  board  did  not  require  him  to  account  for  the  public 
moneys  he  had  received  during  the  term,  but  with  know- 
ledge that  he  was  a  defaulter,  they  accepted  and 
approved  the  bond  in  suit,  and  permitted  him  to  enter 
upon  another  term  of  office ;  that,  while  pretending  to 
havQ  made  a  settlement  with  him,  and  that  he  had 
accounted  for  the  public  moneys  received  by  him,  they 
did  not  in  fact  make  such  settlement,  nor  was  there  any 
accounting ;  that  such  pretense  was  false,  and  a  fraud 
upon  the  sureties,  who  relied  thereon  when  they  signed 
the  bond  and  had  no  knowledge  of  the  falsity  of  said 
representations.  When  the  district  court  sustained  the 
demurrer  to  the  answer,  defendants  refused  to  plead 
further,  and  judgment  was  entered  against  tljiem  for  the 
amount  claimed,  and  they  appeal. 

O.   W.  RoUins  and  Jay  D.  Miller^  for  appellants. 
JSJlwood  &  Zaiie^  for  appellee. 
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Reed,  J. — It  was  the  duty  of  the  board  of  super- 
visors to  require  Woods  to  produce  and  account  for  all 
public  funds  which  had  come  into  his  hands  under  color 
of  his  office  before  approving  his  bond  for  the  second 
term.  Code,  sec.  690.  But  neither  the  failure  to  per- 
form that  duty,  nor  the  false  representation  that  it  had 
been  performed,  will  release  the  sureties  from  liability 
for  a  defalcation  occurring  subsequent  to  the  approval 
of  the  bond.  Their  undertaking  was  for  the  faithful 
performance  by  the  clerk  of  the  duties  of  the  office  dur- 
ing the  term  ui>on  which  he  was  about  to  enter.  They 
assumed  no  liability  as  to  his  previous  acts,  nor  are  they 
sought  to  be  charged  with  any  such  liability.  The 
money  for  which  a  recovery  was  sought  came  into  his 
hands  after  their  undertaking  had  been  accepted.  It 
has  not  been  claimed  that  the  failure  of  the  board  of 
supervisors  to  perform  the  duty  required  by  the  statute 
before  approving  the  bond  invalidated  the  undertaking 
of  the  sureties,  and  it  is  manifest  that  such  failure 
could  not  have  that  effect.  The  object  of  the  statute  in 
requiring  the  accounting  by  the  officer  before  the 
approval  of  his  bond  for  the  second  term  is  to  prevent 
the  continuance  in  office  of  dishonest  or  incompetent 
officers.  The  validity  of  the  undertaking  of  the  bond 
does  not  depend  upon  the  performance  of  that  duty. 
For  the  bond  takes  effect  from  the  time  of  its  delivery 
and  approval,  and  from  that  time  the  person  is  an  officer, 
in  fact  and  in  law,  whether  the  duty  has  been  performed 
or  not.  But  the  substance  of  defendants'  complaint 
is  that  they  were  induced  to  enter  into  the  undertaking 
and  incur  the  liability  by  the  false  representation 
that  the  duty  had  been  performed  and  the  account- 
ing had.  This,  however,  amounts  to  no  more  than  an 
allegation  that  they  were  misled  by  the  representations 
as  to  the  competency  and  honesty  of  the  man  for  whose 
official  conduct  they  were  about  to  become  answerable  ; 
but  those  were  matters  as  to  which  the  board  of  supervisors 
were  not  bound  to  give  them  advice  or  information. 
Their  duty  was  to  make  the  settlement,  and  approve  the 
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bond  if  they  found  the  sureties  sufficient,  and  that  the 
public  funds  had  been  accounted  for,  and  if  not,  to 
reject  it ;  and  that  duty  they  owed  to  the  county  and  the 
public,  and  not  to  the  individuals  who  were  proposed  as 
sureties.  As  they  owed  them  no  duty  in  the  premises, 
this  understanding  could  not  be  affected  by  any  repre- 
sentation, however  false  or  fraudulent  it  may  have 
been. 

Affirmed. 


The  City  of  Ottumwa  v.  Chinn  et  al. 

Cities  and  Towns:  nuisanoes:  abatement  by  citt:  bemsdt: 
ACTION  IN  BQumr.  A  city  caADot  maintain  an  action  in  equity  to 
enjoin  and  abate  a  nuisance  on  the  ground  of  injury  to  its  citizens, 
since  that  remedy  is  given  only  to  "any  person  injured  thereby." 
(Code,  sec.  8831).  But  the  authority  of  the  corporation  to  abate 
a  nuisance,  given  by  section  450  of  the  Code,  is  to  be  exercised  in  the 
enforcement  of  an  ordinance  enacted  under  section  482  of  the  Code. 
Whether  if  the  corporation  as  such  were  specially  injured  by  the 
nuisance,  it  might  not  then  maintain  an  action  in  equity,  under 
section  8881  of  the  Code,  is  not  decided.  (See  opinion  for  cita- 
tions ). 

Appeal  from    Wapello  District  Court— "Ro^.   Dell 

Stuart,  Judge. 

Piled,  October  8, 1888. 

Action  in  equity  to  restrain  the  maintenance  and 

for  the  abatement  of  an  alleged  nuisance.    A  demurrer 

'  to  the  petition  of   plaintiff  was  sustained.      Plaintiff 

electing  to  stand  upon  its  petition,  judgment  was  entered 

in  favor  of  defendants.    The  plaintiff  appeals. 

W.   W.  Epps^  for  appellant. 

E.  L.  Burton^  for  appellees. 

Robinson,  J. — The  petition  alleges  that  plaintiff  is 
a  city  of  the  second  class,  duly  organized  under  the  laws 
of  Iowa ;  that  Fred  Chinn  is  the  owner  of  a  certain  tract 
of  land  situated  within  the  limits  of  plaintiff,  and  of  a 
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slaughter-house  thereon;  that  George  Hammer  and 
others  are  the  lessees  of  said  premises ;  that  cattle,  sheep 
and  hogs  are  kept  on  said  premises,  and  slaughtered 
there ;  that  excrement,  offal  and  filth  are  retained  and 
allowed  to  decay  in  and  around  said  slaughter-house, 
and  the  fat  of  slaughtered  animals  is  rendered,  and  work 
usually  done  at  such  places  is  carried  on,  in  said  house ; 
that  by  reason  of  the  facts  aforesaid  the  said  premises  occa- 
sion and  give  rise  to  noxious  exhalations  and  offensive 
odors,  greatly  corrupting  the  air  in  the  vicinity*  and 
cause  annoyances  dangerous  and  injurious  to  the  health, 
comfort  and  property  of  the  citizens  residing  in  the 
vicinity ;  that  said  excrement,  offal  and  filth  are  washed, 
by  the  natural  fiow  of  a  stream  of  water  upon  which  the 
slaughter-house  is  situated,  into  the  Des  Moines  river, 
immediately  above  the  head-race  and  source  of  the  water 
supply  of  the  Iowa  water- works,  which  furnish  the  gen- 
eral water  supply  to  the  city  of  Ottumwa  and  its  citizens ; 
that  in  consequence  the  water  is  ^^contaminated  with 
animal  matter  and  poisonous  refuse,  which  endanger  the 
health  and  lives  of  the  citizens  who  are  compelled  to  use 
the  water  from  said  water- works, — said  poison  pro- 
ducing fever  and  other  diseases,  whereby  said  premises 
are  a  nuisance."  The  plaintiff  asks  that  the  premises, 
and  the  business  of  slaughtering  thereon,  be  declared  a 
nuisance;  that  defendants  be  enjoined  from  using  the 
premises  for  the  business  of  slaughtering,  and  tlie 
accumulation  of  filth ;  and  that  the  nuisance  be  abated. 
The  demurrer  was  upon  the  following  grounds : 
**(1)  Plaintiff  does  not  aver  any  injury,  special  to  itself, 
which  would  justify  a  court  of  equity  in  granting  the 
relief  prayed  for.  (2)  There  is  no  special  injury  or 
damage  averred,  and  no  damage  except  that  which  is 
common  to  the  public.  (3)  Damage  or  injury  to  the 
public  cannot  be  prosecuted  in  a  civil  action  in  the  name 
of  the  city." 

It  may  be  conceded,  as  claimed  by  appellant,  that 
the  petition  shows  the  maintenance  of  a  nuisance 
within  the  definition  given  by  section  3331  of  the 
Code.      But  that   section   only  authorizes   an  action 
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to  restrain  and  abate  such  nuisance  to  be  brought 
*'by  any  person  injured  thereby.' '  As  a  general 
rule,  a  public  nuisance  gives  no  right  of  action  to 
a  private  person,  unless  he  suffer  a  special  injury, 
distinct  from  that  of  the  general  public.  Ingram 
V.  ChicagOy  D.  &  M.  By.  Co.^  38  Iowa,  675,  and  cases 
therein  cited  ;  Park  v.  O.  <fe  S.  W.  Hy.  Co.^  43  Iowa,  636 ; 
Mayor  v.  Canal  Co.j  12  Pet.  99.  It  is  insisted  by  appel- 
lant that  section  456  of  the  Code  confers  the  right  to 
maintain  this  action.  That  section  gives  to  cities  and 
towns,  organized  under  the  general  law  of  the  state, 
•*  power  to  prevent  injury  or  annoyance  from  anything 
dangerous,  offensive  or  unhealthy,  and  to  cause  any 
nuisance  to  be  abated."  It  is  claimed  by  appellant 
that  this  power  may  be  exercised  in  any  manner  which 
the  corporation  may  think  best,  and  that,  since  it  may 
sue  and  be  sued,  it  can  accomplish  the  purpose  of  the 
statute  by  means  of  an  action  in  court.  Under  the 
statutes  of  Massachusetts  an  action  of  this  kind  may  be 
maintained.  Taunton  v.  Taylor^  116  Mass.  254.  But 
the  right  of  appellant  to  maintain  thisacjtion  is  governed 
by  the  statutes  of  Iowa.  It  is  a  general  proposition  of 
law  that  municipal  corporations  have  and  can  exercise 
only  those  powers  granted  in  express  words ;  those  nee-  * 
essarily  implied  or  incident  to  the  powers  expressly 
granted ;  and  those  essential  to  the  purposes  of  the  cor- 
poration«  Cflark  v.  City  of  Davenport^  14  Iowa,  500 ; 
1  Dill.  Mun.  Corp.  sec.  55 ;  Hanger  v.  Cityof  Des  Moines  ^ 
62  Iowa,  194.  Section  482  of  the  Code  authorizes  cities  and 
towns  to  make  and  publish  ordinances,  not  inconsistent 
with  the  laws  of  the  state,  for  carrying  into  effect  or  dis- 
charging the  powers  conferred  by  section  456,  and  other 
sections  of  the  same  chapter.  The  ordinary  method  of 
abating  a  public  nuisance,  and  punishing  its  author,  is 
by  criminal  proceedings.  Mayor  v.  Canal  Co.,  supra, 
"Though  the  jurisdiction  of  equity  in  restraint  of  public 
nuisances  is  well  established,  it  will  not  be  exercised 
where  the  object  sought  can  be  as  well  attained  in  the 
ordinary  tribunals,  unless  upon  the  application  of  one 
who  suffers  a  personal  injury  aside  from  the  injury  to 
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the  public.*'  1  High,  Inj.,  sec.  761.  The  petition  in  this 
case  charges  a  nuisance  within  the  meaning  of  section 
4089  of  the  Code.  The  remainder  of  the  chapter  in 
which  that  section  appears  provides  for  the  abatement 
of  the  nuisance,  and  the  punishment  of  the  one  who 
caused  it.  So  far  as  the  petition  shows,  the  rights  of 
the  general  public  may  be  fully  protected  by  ordinary 
criminal  proceedings.  The  plalntiflf  does  not 'appear  to 
be  specially  affected  by  the  nuisance,  but  bases  its 
demand  for  relief  upon  the  alleged  fact  that  it  is  injurious 
to  its  citizens.  These,  however,  constitute  a  part  of  the 
general  public.  Plaintiff  is  not  authorized  to  bring  an 
action  for  the  benefit  of  the  public,  and  has  failed  to 
bring  itself  within  the  provision  of  section  3331  of  the  Code. 
In  view  of  the  general  provisions  of  the  statute  relating 
to  public  nuisances,  we  conclude  that  the  abatement  con- 
templated by  section  456  of  the  Code  was  to  be  effected 
by  the  direct  action  of  the  corporation  itself,  as  through 
the  medium  of  an  ordinance,  rather  than  by  equitable 
proceedings  in  court  The  judgment  of  the  district 
court  is  therefore 

Affibmed. 


100  ^1  PUMPHREY  V-    WaLKEB. 


Instructions :  conflict  :  verdict  :  jtrDOMSMT  not  waebantbd.  In 
an  action  on  a  note  given  for  borrowed  money  to  plaintiff 's  hus- 
band, plaintiff  alleged  that  she  was  the  owner  of  the  note.  One  of 
the  defenses  was  that  the  note  was  executed  on  an  usurious  con- 
tract, and  that  plaintiff  was  neither  the  assignee  nor  owner  of  it. 
The  eleventh  instruction  was  to  the  effect  that  plaintiff  had  the 
burden  to  show  her  ownership  of  the  note.  One  paragraph  of  the 
fourteenth  instruction  was  as  follows  :  "If  you  find  from  the  evi- 
dence that  the  note  has  not  been  paid,  or  settled  and  adjudicated, 
but  that  at  the  time  of  making  said  note,  as  a  part  of  the  contract 
thereof,  usurious  interest  was  agreed  upon,  then,  after  filling  in 
the  sum  loaned,  and  date  of  said  loan,  your  foreman  should  sign 
verdict  number  2."  In  accordance  with  this  instruction  the  jury 
returned  the  following  verdict:  ''We,  the  jury,  find  that  the 
amount  loaned  *  *  •  was  $70,  and  that  said  loan  was  made 
on  the  7th  day  of  June,  1877.**    Held-- 
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(1)  That  the  fourteenth  instruction  wfts  repugnant  to  the 
eleventh,  in  that  the  jury  would  understand  therefrom,  and 
did  understand,  that  in  case  they  found  the  facts  as  stated  in 
the  fourteenth  instruction,  they  should  find  verdict  number  3 
for  plaintiff,  without  finding  that  she  was  the  owner, of 
the  note. 

(2)  That  because  said  verdict  did  not  show  a  finding  upon  the 
issue  as  to  the  ownership  of  the  note,  nor  a  general  or  special 
finding  for  the  plaintiff,  it  did  not  authorize  a  judgment  for 
plaintiff  for  the  amount  loaned,  and  for  the  school  fund  for 
usury  found  by  the  court. 

AppealfromO^  Br  ten  District  Cbt^r^.— Hon.  Scott  M. 

Ladd,  Judge. 

Piled,  October  8, 1888. 

Action  upon  a  promissory  note.  There  was  a 
judgment  upon  a  verdict  for  plaintiff.  Defendant 
appeals. 

Alfred  Morton  and  Warren  Walker ^  for  appellant. 

No  appearance  for  appellee. 

Beck,  J. — I.  The  note  in  suit  is  payable  to  J.  R. 
Pumphrey.  The  petition  alleges  that  it  is  now  the 
proi)erty  of  plaintiff.  Among  other  defenses,  the 
defendant  pleads  that  the  note  was  executed  upon  an 
usurious  contract,  and  that  plaintiff  is  neither  the 
assignee  nor  owner  of  the  note.  The  cause  was  tried 
upon  the  issues  raised  by  these  defenses  and  other  issues 
in  the  case.  The  district  court,  in  the  last  instruction, 
directed  the  jury  in  the  following  language :  "14.  If 
you  find  from  the  evidence  under  the  instructions  of  the 
court  that  defendant  has  paid  the  note  in  suit,  or  that 
i;he  same  has  been  settled  and  adjudicated,  then  one  of 
your  number,  to  be  selected  as  your  foreman,  should 
sign  verdict  number  1.  If  you  find  from  the  evidence 
that  the  note  has  not  been  paid,  or  settled  and  adju- 
dicated, but  that  at  the  time  of  making  said  note,  as  a 
part  of  the  contract  thereof,  usurious  interest  was 
agreed  upon,  then,  after  filling  in  the  sum  loaned,  and 
the  date  of  said  loan,  such  foreman  should  sign  verdict 
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namber  3.  If  you  find  from  the  evidence  that  the  note 
in  suit  has  not  been  paid,  or  settled  and  adjudicated,  and 
that  no  contract  of  usury  was  made,  then  such  foreman, 
after  filling  in  amount  found  due,  should  sign  verdict 
number  3,  and  the  verdict  so  found  may  be  returned  as 
your  verdict."  The  forms  of  verdicts  contemplated  in 
this  instruction  given  to  the  jury  are  as  follows : 

"  Vekdict  No.  1.  We,  the  jury,  find  for  the  defend- 
ant.     ,  Foreman. 

"  Vebdict  No.  2.  We,  the  jury,  find  that  the  amount 

loaned  to  defendant  by  John  R.  Pumphrey  was  

dollars,  and  that  said  loan  was  made  on  the day 

of ,  18—. 

"  Verdict  No.  3.  We,  the  jury,  find  for  the  plain- 
tiff, and  assess  the  amount  of  her  damages  at  

dollars.    ,  Foreman." 

A  prior  instruction,  the  eleventh,  is  to  the  effect 
that,  to  entitle  plaintiff  to  recover,  she  must  show  by  a 
preponderance  of  the  evidence  that  she  is  the  owner  of 
the  note. 

II.  In  our  opinion,  the  fourteenth  and  eleventh 
instructions  are  confiicting,  and  could  not  have  failed  to 
mislead  the  jury,  who  doubtless  understood  from  the 
instructions  that  plaintiff  was  entitled  to  a  verdict  if 
they  found  the  note  had  not  been  paid,  and  that,  if  they 
found  usury,  they  should  render  verdict  number  2, 
which  they  should  do  without  inquiring  into  plaintiff's 
ownership  of  the  note,  which  was  put  in  issue  by  the 
answer.  It  is  true,  the  eleventh  instruction  requires 
them  to  find  on  that  issue.  But  to  the  minds  of  the  jury 
this  was  doubtless  neutralized  by  the  fourteenth  instruc- 
tion.  The  instruction,  we  think,  is  erroneous. 

III.  The  jury  returned  the  following  verdict,  upon 
which  a  judgment  was  rendered  for  plaintiff  for  the 
amount  of  the  loan,  and  for  the  school  fund  for  the 
amount  of  the  usury  found  by  the  court :  **  We, the  jury, 
find  that  the  amount  loaned  to  defendant  by  John  R. 
Pumphrey  was  $70.00,  and  that  said  loan  was  made  on 
the  7th  day  of  June,  1877.  D.  D.  Treleven,  Foreman." 
It  will  be  observed  that  the  jury  in  this  verdict  do  not 
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iind  for  plaintiff,  nor  do  they  find  that  plaintiff  is  the 
'owner  of  the  note,  or  that  there  is  usury  in  it.  The  ver- 
dict clearly  manifests  the  prejudicial  effect  of  the  error 
in  the  instruction  just  noticed. 

IV.  This  verdict  is  not  suflScient  to  authorize  the 
judgment  rendered  by  the  district  court  against  defend- 
ant. It  does  not  show  a  finding  upon  the  issue  as  to 
the  ownership  of  the  note,  which  should  be  found  to 
authorize  a  verdict  for  plaintiff ;  nor  does  it  show  a 
finding,  general  or  special,  for  plaintiff.  No  judgment 
against  defendant  should  have  been  rendered  on  this 
verdict. 

V.  Other  questions  discussed  by  counsel  need  not 
be  considered,  as,  for  the  error  we  have  pointed  out, 
the  judgment  must  be  reversed.  The  other  questions 
argued  by  counsel,  especially  those  relating  to  rulings 
on  evidence,  may  not  occur  again  on  another  trial.  But, 
for  another  reason,  we  do  not  consider  such  questions. 
We  have  no  argument  for  plaintiff.  We  always  avoid, 
when  we  can,  the  decision  of  questions  which  have  not 
been  fully  argued  by  counsel  on  both  sides  of  the  case. 

Bevebsed. 


MoCbeaby  v.  Skinneb  et  oL  77  7^ 

!•  Fraud :  pboof  :  dbgrbb  of  evidencb.  Fraud,  like  any  other  fact, 
may  be  established  by  a  preponderance  of  the  evidence ;  and  an 
instraction  that  *'  it  may  be  proved  by  circumstances  from  which 
the  inference  of  fraud  is  natural  and  incontrovertible,*'  was 
erroneous,  as  calling  for  too  high  a  degree  of  evidence. 

3.     :  IN  coNVBYiNa  aooDS :  Evn>ENCE :  iNSTBUornoN.    Where  the 

validity  of  a  chattel  mortgage  from  husband  to  wife  was  ques- 
tioned, the  court  instructed  the  jury  that  before  they  could 
find  fraud  to  exist  they  must  find  that  the  wife  joined  with  her 
husband  with  the  intent  to  carry  out  the  purpose  of  defrauding  his 
creditors,  and  actually  participated  therein,  with  the  pretense  of 
securing  a  claim  owing  to  her  by  her  husband.  Held  that  the  use 
of  the  word  "  pretense  "  was  indefinite  and  probably  misleading. 

8.     — : :  WHAT  CONSTITUTES :  INSTRUCTION.    A  conveyance 

of  property  with  intent  to  hinder  and  delay  creditors  \b  fraudulent, 
without  any  intent  to  actually  defraud ;  and  an  instruction  making 
the  intent  to  defraud  a  necessary  ingredient  was  erroneous. 
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Appeal  from  Page  District  Court. — Hon.  Geo.  Cabsok, 

Jadge. 

Piled,  October  8,  1888. 

Action  to  recover  a  stock  of  goods,  wares  and 
merchandise,  or  the  value  thereof.  Trial  by  jury, 
verdict  and  judgment  for  the  plaintiff  for  the  value  of  the 
goods.    The  defendants  appeal. 

N.  B.  Raymond^  for  appellants. 

8.  C.  McPherrin  and  W.  W.  Morsman^  for 
appellee. 

See  VERS,  C.  J.-^A.  B.  McCreary,  the  husband  of 
the  plaintiff,  was  the  owner  of  a  stock  of  merchandise, 
and  in  February,  1886,  he  executed  two  mortgages 
thereon  to  the  Iowa  State  Bank  of  Clarinda  and  S.  C. 
McPheitin,  and  on  the  same  day  he  executed  another 
mortgage  on  said  merchandise  to  the  plaintiff.  The 
latter  mortgage  was  subject  and .  inferior  to  the  first  two 
mortgages.  The  defendant  Skinner,  as  sheriff,  levied 
upon  and  took  possession  of  the  merchandise  under  an 
attachment  in  favor  of  Redhead,  Norton,  Lathrop  &  Co. 
against  A.  B.  McCreary.  The  plaintiff  in  this  action 
sought  to  recover  the  possession  of  the  merchandise,  or 
the  value  thereof,  her  right  thereto  being  based  on 
the  mortgage  executed  to  her.  Bedhead,  Norton, 
Lathrop  &  Co.  intervened,  and  as  a  defense  to  the  plain- 
tiff's  claim  they  and  the  defendant  Skinner  in  sub- 
stance pleaded  that  the  plaintiff's  mortgage  had  been 
given  for  the  purpose  of  hindering,  delaying  and 
defrauding  the  creditors  of  A.  B.  McCreary.  After  the 
seizure  of  the  merchandise  under  the  attachment,  Red- 
head, Norton,  Lathrop  &  Co.  became  the  owners  of  the 
two  prior  mortgages,  and  their  rights  thereunder  are 
saved  to  them  by  the  verdict  and  judgment.  There  was 
evidence  tending  to  support  the  defense  pleaded.  The 
court  instructed  the  jury  as  follows :  "8.    Fraud  is  not 
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to  be  presumed  without  proof  ;  yet,  like  any  other  fact, 

1.  pra    •         ^*  ^^^  ^  proved  by  circumstances  from 
proof  rdegnree  which  the  inference  of  fraud  is  natural  and 

or  eviaenee.      ,  ,  , 

incontrovertible ;  and,  if  such  circumstances 
are  of  such  character  as  to  produce  in  your  mind  a  con- 
viction of  the  fact  of  fraudulent  intent,  it  will  then  be 
established.  9.  Before  you  can  find  fraud  to  exist,  the 
following  matter  must  first  appear  and  be  established  to 
your  satisfaction  in  this  case.  First.  It  must  be  shown 
that  A.  B.  McCreary  was  in  an  insolvent  condition,  and 
that  he  desired  to  circumvent  his  creditors,  or  a  part  of 
them,  and  prevent  or  hinder  or  delay  them  in  enforcing 
their  claims  against  him.  Second.  And  you  must 
further  find  that  this  plaintiff  joined  with  said  A.  B. 
McCreary,  with  the  purpose  and  intent  to  carry  out 
such  purpose  ( if  you  so  find  \  and  actually  participated 
therein,  with  the  pretense  of  securing  a  claim  owing  by 
A.  B.  McCreary  to  plaintiff.  And  you  are  to  determine 
this  question  from  all  the  circumstances,  acts  and  decla- 
rations of  the  parties  at  the  time  of  the  alleged  fraudu- 
lent transaction."  The  defendants  claim  that  these 
instructions  are  erroneous,  and  their  position  must  be 
sustained.  The  first  of  the  above  instructions  is  clearly 
erroneous,  because  it  is  there  said  the  evidence  to  sustain 
the  '' inference  of  fraud"  must  be  '^natural  and  incon- 
trovertible." Webster  defines  *' incontrovertible"  to 
mean  ^'too  clear  and  certain  to  admit  of  dispute."  We 
believe  it  to  be  true  that  there  never  was,  and  probably 
never  will  be,  a  case  where  the  alleged  fraud  is^  based  on 
the  acts  and  conduct  of  the  parties  when  the  evidence 
was  or  will  be  so  certain  and  conclusive  that  a  dispute 
as  to  the  intention  of  the  parties  cannot  naturally  and 
legitimately  arise.  Certainly  such  must  be  true  in  this 
state,  where  the  rule  substantially  prevails  that  none  of 
the  many  badges  of  fraud  usually  relied  on  are  regarded 
as  conclusive.  The  instruction  goes  a  step  further  than 
if  it  had  said  fraud  must  be  established  beyond  a  reason- 
able doubt,  or  that  it  will  not  be  presumed,  but  must  be 
[  satisfactorily  proved.     Fraud,  like  any  other  fact,  may 

be  established  by  a  preponderance  of   the   evidence. 
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LiUie  V.  McMillan^  52  Iowa,  463  ;  Bixhy  t.  Carskaddon^ 
56  Iowa,  533.  The  word  ''  pretense,"  as  used  in  the  second 
instruction  above  quoted,  is  objectionable.  We  are  unable 

to  determine  what  the  court  meant,  or  what 

8.    — ;  In  oon-  ' 

KS5d?eTi-  *^®  J^^y  ™^y  ^^^®  understood  was  the 
iMtraition.  n^eaning  of  the  court.  The  probabilities, 
we  think,  are  that  the  jury  may  have  been 
misled  by  the  instruction,  and  attached  an  improper 
meaning  thereto.  We  are  unable  to  concur  with  coun- 
sel for  the  plaintiff  that,  considering  the  charge  of  the 
court  as  a  whole,  the  foregoing  instructions  cannot  be 
regarded  as  erroneous.  The  eleventh  and  twelfth  para- 
graphs of  the  charge  are  objectionable  for  the  reason 
that  the.  rule  is  therein  laid  down  that  the  defendants, 

in  order  to  establish  the  defense,  must 
^  ^t^^i-  satisfy  the  jury  that  there  was  an  intent  on 
option,  the  part  of  the  plaintiff  and  her  husband  to 
hinder,  delay  and  defraud  the  creditors  of 
the  latter ;  when,  in  fact,  an  intent  to  hinder  and  delay 
is  sufficient.  Whether  the  judgment  should  be  reversed 
for  this  error,  in  view  of  the  charge  of  the  court,  taken 
and  considered  altogether,  we  need  not  determine.  The 
charge,  of  the  court,  with  the  exceptions  above  stated, 
we  think  fully  and  sufficiently  submitted  all  contro- 
verted questions  to  the  jury,  and  therefore  it  cannot  be 
said  that  the  court  erred  in  refusing  the  instructions 
asked  by  the  defendants.  Without  stating  our  reasons 
at  length,  we  deem  it  sufficient  to  say  that  the  special 
findings  of  the  jury  are  not  so  necessarily  conflicting 
with  the  general  verdict  as  to  require  us  to  direct  a 
judgment  for  the  defendants  on  such  findings.  There 
are  no  other  errors  discussed  by  counsel  which  require 
special  notice. 

Beyebssd. 
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Primmer  v.  Primmer. 

1«      Will:  PROBATE:  BVIDEKCE:  INOAPACTTT   and   U2a>l7B   IKFLXTBNCE: 

8UFFICIENC7  ON  APPEAL.  A  proceeding  to  probate  a  will  is  not 
triable  de  novo  on  appeal ;  and  so,  where  the  evidence,  as  in  this 
case,  was  conflicting  as  to  the  alleged  incapacity  of  the  testator 
and  the  undue  influence  brought  to  bear  upon  him,  the  verdict  of 
the  jury  cannot  be  disturbed  in  this  court. 

S.  ■ :  UNDUE  influence:  evidence  op.     While  there  was  no 

direct  evidence  that  the  proponent  or  any  one  in  her  behalf  ever 
urged  or  solicited  the  testator  to  make  the  will  in  question,  yet  it 
appeared  that  she  married  the  testator  when  he  was  on  the  verge  of 
the  grave,  and  there  was  evidence  tending  to  prove  that  the  pur- 
pose of  herself  and  her  parents  and  relatives  in  procuring  the  mar- 
riage to  be  consummated  was  to  get  possession  of  his  property 
after  his  death,  and  other  facts  which  showed  that  they  created  an 
opportunity  to  consummate  such  purpose  by  controlling  the  cir- 
cumstances of  the  testator  and  preventing  conversations  with  his 
relatives^  at  and  prior  to  the  time  when  the  will  was  made,  and  it 
appeared  that  she  showed  no  sorrow  at  his  death,  but  made  merry 
with  her  friends  before  his  burial.  Held  that  a  verdict  of  undue 
influence  based  on  evidence  of  this  kind  could  not  be  disturbed  in 
this  court  for  want  of  evidence  to  support  it. 

8.      :    OONSPIBAOY  TO  PROCURE :     EVIDENCE  :    DECLARATIONS  OF 

co-ooNSPiRATOB :  FOUNDATION.  Before  the  acts  or  declarations  of 
an  alleged  co-conspirator  are  admissible  as  against  another,  a 
foundation  must  first  be  laid  by  proof  sufficient,  in  the  opinion  of 
the  judge,  to  establish  prima  facie  the  fact  of  conspiracy  between 
the  parties,  or  proper  to  be  laid  before  the  jury  as  tending  to  estab- 
lish such  fact.  But  such  evidence  need  not  be  direct ;  and,  in  the 
nature  of  the  case,  it  must  usually  be  circumstantial. 


:  :    -7 :   subsequent  declarations  of  co-con- 

SPIRATOBS.  The  declarations  of  a  co-conspirator,  made  after 
the  accomplishment  of  the  common  design,  are  not  usually 
admissible  against  his  co-conspirators.  But  the  declarations  of  one 
of  several  co-conspirators  to  procure  the  execution  of  a  will,  made 
after  the  execution  of  it  but  prior  to  the  death  of  the  testator,  may 
be,  shown  as  against  a  co-conspirator  seeking  the  probate  of  the 
will,  because  the  object  of  the  conspiracy  cannot  be  said  to  be  con- 
summated until,  by  the  death  of  the  testator,  the  possibility  of 
cancellation  or  modification  has  passed  away. 
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Appeal  from  Benton   District  Court — Hon.   L.   G. 

KiNNE,  Judge. 

Filed,  October  8, 1888. 

Plaintiff  is  the  widow,  and  defendant  the  mother, 
of  William  H.  Primmer,  who  died  on  the  sixth  of  April, 
1887.  After  his  death,  an  instrument  purporting  to  be 
his  last  will  and  testament  was  filed  with  the  clerk  of 
the  district  court  of  the  county.  He  left  no  surviving 
children  and  by  the  will  all  of  his  proi)erty  was  devised 
to  the  widow.  Defendant  resisted  the  admission  of  the 
instrument  to  probate,  on  the  ground  ( 1 )  that  the  tes- 
tator, when  he  signed  it,  was  incompetent,  owing  to 
physical  and  mental  weakness,  to  execute  a  will ;  and 
(2)  that  the  execution  of  the  instrument  was  procured 
through  the  fraud  and  undue  influence  of  the  wife  and 
her  relatives.  The  issue  was  tried  to  a  jury,  who  found 
that  the  instrument  was  not  the  will  of  said  William  H. 
Primmer,  and  the  court  entered  judgment  on  the  verdict 
refusing  to  admit  the  instrument  to  probate.  Plaintiff 
appeals. 

/.  01  Traer  and  G.  W.  Burnham^  for  appellant 

J.  D.  Nichols  and  O.  M.  Gilchrist^  for  appellee. 

Reed,  J. — William  H.  Primmer  was  about  twenty- 
two  years  old  at  the  time  of  his  death.  He  and  plaintiff 
I.Will:  pro.  Were  married  ou  the  eleventh  of  January, 
dSSU  flica-  ^887.  He  was  a  widower,  and  had  been  in 
SSdMS-  failing  health  for  more  than  a  year.  The 
Sie?oy  oifap.  disease  with  which  he  died  was  consump- 
^*'*  tion  of  the  lungs.     He  had  been  advised  by 

a  physician  to  go  to  a  warmer  climate,  and  on  the  day 
after  the  marriage  he  started  to  the  state  of  Kansas, 
being  accompanied  by  his  mother.  He  was  not  bene- 
fited by  the  change  of  climate,  but,  on  the  contrary, 
his  disease  grew  worse,  and  on  the  ninth  of  March  they 
returned  to  the  family  home  in  Benton  county.  At  that 
time  he  was  weak,  and  much  emaciated.    He  remained 


OCTOBER  TERM,  1888.  417 


Primmer  v.  Primmer. 


there  about  one  week,  when  he  was  taken  to  the  home 
of  his  wife's  father,  where  he  remained  nntil  the  day  on 
which  he  died  ;  when,  at  his  own  request,  he  was  again 
removed  to  his  mother's  home,  but  died  in  a  few  hours 
after  he  arrived  there.  It  was  during  the  time  that  he- 
was  at  the  house  of  his  father-in-law  that  the  will  was- 
executed.  The  district  court  instructed  the  jury,  in: 
effect,  that  the  instrument  would  not  be  defeated  on  the 
ground  of  the  incapacity  of  the  testator,  unless  it  was 
shown  that,  at  the  time  of  its  execution,  he  was  incapable 
of  weighing  and  comprehending  the  effect  of  the  disposi- 
tion he  was  making  of  his  property,  and  of  exercising 
reason  and  judgment  with  reference  to  the  act.  Also, 
that  before  they  could  find  for  the  contestant  on  the 
other  ground  alleged,  they  must  find  that  he  was 
under  an  influence  which  amounted  to  coercion  or 
restraint,  and,  in  effect,  destroyed  his  free  agency ;  and 
that  the  instrument  was  not  the  expression  of  his  own 
desire  or  will,  but  that  of  the  persons  by  whom  he  was 
influenced.  No  exceptions  were  taken  to  the  charge; 
but  it  was  contended  by  counsel  that,  under  the  instruc- 
tions, the  flnding  should  have  been  the  other  way,  and 
that  it  finds  no  support  in  the  evidence.  It  may  be  that 
if  the  cause  was  for  trial  here  anew,  and  we  were 
required  to  determine  the  question  as  to  the  sufficiency 
of  the  evidence,  we  would  reach  a  conclusion  contrary  to 
the  finding  of  the  jury.  On  the  question  of  the  want  of 
capacity  of  the  testator  the  evidence  apx)ears  to  us  to  be 
weak ;  but  on  that  question,  even,  it  cannot  be  said  that 
there  was  no  evidence  which  tended  to  establish  the  alle- 
gation that  he  was  not  capable  of  disposing  of  his  prop- 
erty. The  testimony  of  the  scrivener  who  wrote  the 
will  tended  strongly  to  prove  that  he  comprehended  the 
nature  of  the  act  he  was  doing,  and  its  consequences,  and 
that  he  was  capable  of  exercising  judgment  and  reason 
with  reference  to  it.  But,  on  the  other  hand,  one  of  the 
subscribing  witnesses  to  the  will  testified  that  he  was 
very  weak,  both  in  body  and  mind,  and  that  he  was 
apparently  in  a  condition  of .  stupor,  from  which  it  was 
Vol.  75—27 
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diflScult  to  aroase  him ;  and  other  witnesses,  who  saw 
him  shortly  before  and  after,  testified  to  substantially 
the  same  state  of  facts.  There  was  a  conflict  in  the  evi- 
dence, then,  npon  that  question,  and  different  minds 
might  fairly  arrive  at  different  conclusions  with  refer- 
ence to  it. 

And  the  same  is  true  as  to  the  other  allegation. 
There  was  no  direct  evidence  that  either  the  proponent 

or  any  of  her  relatives  ever  urged  or  solicited 

t,  — — :  unaae  "  "^  ■ 

SlidSSSof  *^®  testator  to  execute  the  will,  or  make  that 
particular  disposition  of  his  property.  But 
a  course  of  conduct  on  her  part,  and  on  the  part  of  her 
parents,  was  proven,  the  fair  inference  from  which  is 
that  the  only  object  they  had  in  view  when  the  marriage 
was  consummated  was  to  obtain  possession  of  his  prop- 
erty. Both  she  and  they  knew  at  the  time  of  the  mar- 
riage that  he  was  on  the  verge  of  the  grave.  They 
knew,  also,  that  he  contemplated  going  to  Kansas  on 
the  next  day  after  the  marriage  in  quest  of  health  ;  and, 
at  the  solicitation  of  her  father,  his  mother  became  his 
traveling  companion  and  attendant  on  the  journey,  the 
wife  remaining  with  her  parents ;  and  it  was  at  their 
solicitation,  and  by  their  procurement,  that  he  was 
removed,  after  his  return,  from  the  home  of  his  mother 
to  that  of  his  father-in-law.  And,  while  there,  no  oppor- 
tunity was  given  his  relatives  to  converse  with  him, 
except  in  the  presence  of  the  father-in-law,  or  some 
member  of  his  family.  None  of  his  relatives  were 
present  when  the  will  was  executed,  and  this  does  not 
appear  to  have  been  entirely  accidentel.  On  the  day  of 
the  marriage  he  executed  a  conveyance  of  his  farm  to 
the  father-in-law,  who,  after  his  death,  conveyed  it  to 
the  widow.  While  it  was  shown  that  plaintiff  treated  her 
husband  with  kindness  during  his  sickness,  it  was  also 
made  to  appear  that  she  felt  no  sorrow  or  bereavement  at 
his  death;  for  it  was  shown  that  she  ''made  merry" 
with  her  young  associates  and  friends  before  his  body 
was  borne  to  the  grave.  From  these  and  other  circum- 
stances which  were  proven,  the  jury  were  warranted  in 
concluding  that  the  marriage  was,  on  her  part,  a  purely 
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mercenary  venture.  It  was  also  shown  that  the  father- 
in-law  had  obtained  a  great  influence  over  him,  and  the 
evidence  affords  abundant  grounds  for  the  belief  that  he 
was  under  that  influence  when  he  executed  the  will.  It 
is  to  be  borne  in  mind  that  in  disposing  of  the  case  we 
are  governed  by  the  rules  applicable  to  ordinary  actions. 
It  is  not  triable  dt  tiovo  in  this  court.  Sisters  of  Visi- 
iation  v.  Olass^  45  Iowa,  164 ;  Ross  v.  McQuiston^  45 
Iowa,  145 ;  In  re  Donnelyy  68  Iowa,  126.  As  to  these  ques- 
tions, then,  the  case  falls  within  the  settled  rule  that, 
when  the  verdict  of  the  jury  or  the  finding  of  the  trial 
court  involves  the  determination  of  a  question  of  fact  as 
to  which  there  was  a  conflict  in  the  evidence,  or  a 
deductu)n  from  proven  facts  which  could  be  fairly 
arrived  at  from  those  facts,  it  will  not  be  disturbed. 

Exception  was  taken  to   the  order  'of  the  court 
admitting  evidence  of  certain  acts  and  declarations  of 

the  father  and  mother  of  plaintiff,  done  and 

''  my'to  S£     made  both  before  and  after  the  execution  of 

denoef^eoia-  the  will.    The  evideuce  was  offered  under 

^]£ro?ntor.    the  cMm  that  a  conspiracy  had  been  entered 

fo      tion.     .^^  j^y  plaintiff  and  her  father  and  mother, 

the  object  of  which  was  to  obtain  possession  of  the  prop- 
erty ;  and  that  the  marriage,  the  obtaining  of  the  con- 
veyance of  the  farm  to  the  father,  and  his  subsequent 
conveyance  to  her,  and  the  procuring  of  the  execution 
of  the  will,  were  all  done  in  pursuance  of  that  design. 
It  was  not  denied  that  the  rule  is  that  the  acts  and  dec- 
larations of  one  of  a  company  of  conspirators,  done  and 
made  in  pursuance  of  the  concerted  plan,  are  admissible 
as  against  all  of  the  others.  But  it  was  contended  that 
the  foundation  for  the  admission  of  the  evidence  was  not 
laid  by  proof  of  the  formation  of  the  conspiracy  alleged. 
The  rule  certainly  is  that,  before  the  acts  or  declarations 
of  an  alleged  co-conspirator  are  admissible  as  against 
another,  a  '^  foundation  must  first  be  laid  by  proof  suffi- 
cient, in  the  opinion  of  the  judge,  to  establish  prima 
facie  the  fact  of  conspiracy  between  the  parties,  or 
proper  to  be  laid  before  the  jury  as  tending  to  establish 
such  fact.''    1  Oreenl.  Ev.  sec.  111.    It  must  be  admitted 
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that  there  was  no  direct  evidence  of  a  conspiracy  between 
the  parties ;  but  such  fact  can  seldom  be  proven  by  evi- 
dence of  that  character.  It  rarely  happens  that  men 
pnblicly  enter  into  combinations  for  the  accomplishment 
of  designs  which  can  be  effected  only  by  secret  means, 
and  hence  it  is  that  the  fact  of  such  confederation*  can 
seldom  be  proven  except  by  circumstantial  evidence. 
As  stated  above,  the  acts  and  conduct  of  the  parties 
were  proven,  and  these  had  some  tendency  to  show  that 
they  were  acting  in  concert,  and  in  pursuance  of  common 
designs.  It  does  not  appear  whether  the  court,  by  its 
order,  intended  to  hold  that  the  circumstances  proven 
afforded  prima-facie  evidence  of  the  conspiracy,  or 
only  that  they  afforded  sufficient  grounds  for  sulxnitting 
the  question  to  the  jury.  In  either  view,  however,  we 
could  not  disturb  the  judgment  because  of  the  ruling ; 
for  if  the  court  found  that  the  evidence  established, 
prima  facie^  theexistenceof  the  conspiracy,  the  finding 
is  not  without  support ;  and  if  the  intention  was  to  sub- 
mit the  question  to  the  jury,  the  evidence  was  properly 
admitted,  to  the  end  that  the  jury  might  consider  the 
acts  and  declarations,  if  they  found  the  fact  of  the  con- 
spiracy established. 

But  it  was  contended  that  the  object  of  the  con- 
spiracy, if  one  existed,  was  to  obtain  the  execution  of 

the  wiU ;  and  hence  the  evidence  of  the  acts 

—  isabse-     and  declarations  subsequent  to  that  were 
ions  of  CO-      not  admissible.    It  is  true  that  the  acts  and 

ooDflpiratora.      .     ,  , 

declarations  of  co-conspirators,  after  the 
accomplishment  of  the  common  design,  are  in  the  nature 
merely  of  admissions,  and  are  admissible  only  against  the 
one  doing  or  making  them.  But  the  object  of  the  conspi- 
racy in  the  present  case,  if  one  existed,  could  be  consum- 
mated only  at  the  death  of  the  testator  ;  for  until  that 
happened  the  design  might  be  defeated  by  the  modifica- 
tion or  cancellation  of  the  will.  It  included,  therefore,  tiie 
doing  of  whatever  might  be  necessary  to  prevent  such 
modification  or  cancellation,  and  it  continued  until  his 
death*    The  court  did  not  instruct  the  jury  as  to  the 
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effect  of  the  evidence  of  the  acts  and  admissions  of  plain- 
tiff's  father  and  mother,  and  she  may  hare  been  preju- 
diced by  that  failure.  Bat,  as  stated  above,  no  exception 
was  taken  to  the  charge;  nor  has  such  omission  been 
assigned  as  error.  We  cannot,  therefore,  consider  that 
question.  We  do  not  •  find  in  the  record  any  ground  for 
disturbing  the  judgment,  and  it  will  be 

Affibhsb. 


1. 


2. 


8. 


Van  Hobn  v.  Overman,  Intebvenob. 

Pleading:  bsfbtition :  btbikiko  oxtt.  A  party  is  not  prejudiced 
by  striking  out  a  portion  of  his  answer,  when  the  same  defense  i^ 
set  up  in  another  part  of  his  answer  wliich  is  allowed  to  stand. 

Frsotioe;  siBiKma  our  plea.:  bbstob^tion  after  evidencb 
CLOSED :  FURTHER  EVIDENCE :  PREJUDICE  WAIVED.  The  Gourt  Sus- 
tained a  motion  to  strike  out  a  division  of  plaintiff's  answer 
designed  to  plead  an  estoppel.  After  the  evidence  had  been  offered 
and  the  argument  to  the  jury  begun,  the  court  concluded  that  an 
estoppel  had  been  well  pleaded,  and  offered  plaintiff  the  privilege 
of  introducing  evidence  on  th^t  issue.  Plaintiff  then  introduced 
one  witness,  but  did  not  ask  for  delay  to  procure  other  evidence, 
and  made  no  objection  to  proceeding  at  once  to  the  submission  of 
the  case  to  the  jury.  Held  that  it  was  the  privilege  and  duty  of 
the  court  to  correct  its  ruling,  if  found  to  be  erroneous,  but  that  it 
was  plaintiff 's  duty  to  ask  for  such  further  action  as  would  save 
him  from  prejudice  after  such  correction ;  and  that,  having 
consented  to  the  submission  of  the  cause,  he  could  not,  on 
appeal,  be  heard  to  complain  that  he  was  prejudiced  by  the  court*s 
action. 

Evidenoe :  ability  to  write  :  hearsay.  Intervener  introduced 
papers  purporting  to  be  signed  by  H.  Plaintiff,  in  order  to  show 
that  EL  could. not  write  his  name,  offered  evidence  to  prove  that 
he  employed  others  to  write  for  him,  and  that  he  did  not  keep  his 
account-book  in  writing.  Held  that  this  was  properly  excluded  as 
proving  nothing  as  to  his  ability  to  write  his  name ;  and  that  his 
statements  to  others  that  he  could  not  write  were  properly  excluded 
as  hearsay,— he  not  being  a  party  to  the  suit. 

Btttoppel:  ownership  of  property  in  another's  possession. 
Where  plamtiff  bought  property  of  H.,  which  H.  had  in  his  posses- 
sion and  claimed  to  own,  but  which  he  had  previously  sold  to 
intervener,  held  that  intervenor  was  not  estopped  to  set  up  his 
claim  to  the  property  unless  he  had  knowledge  of  the  acts  of  H., 
nor  unless  plaintiff  relied  upon  the  conduct  of  intervenor,  as  show- 
ing title  in  H.,  when  he  made  his  purchase. 
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5.  Instruotionfl!  special  nvTEBBOGATORiSB.  It  was  not  error  to 
refuse  to  submit  special  interrogatories  when  no  answers  which 
oould  have  been  made  to  them  would  have  shown  that  the  general 
verdict  was  wrong. 

6.    :  BEPEimON.    There  was  no  error  in  refusing  instructions 

askedt  when  so  much  of  them  as  was  correct  and  material  to  the 
case  was  given  l^  the  court  in  its  diarge. 

« 

7.  Beplevin :  intbbyention  :  agbbbmemt  to  rklwash!  defendaht  : 
00N8TBUCTI0H.  In  an  action  for  property  levied  upon  by  a  consta- 
ble, a  third  person  claiming  the  property  intervened,  and  it  was 
agreed  that  the  constable  should  be  discharged  from  the  case,  that 
no  judgment  for  damages  or  costs  should  be  rendered  against  him, 
and  that  the  property  should  be  regarded  as  in  the  hands  of  the 
court,  subject  to  a  final  determination  between  plaintiff  and  inter- 
vener. It  did  not  appear  that  the  intervener  was  a  party  to  the 
agreement.  Held  that  it  did  not  have  the  effect  to  release  plaintiff 
from  liability  to  the  intervener  on  account  of  the  use  and  deten- 
tion by  him  of  the  property,  which  was  in  his  hands  for  a  long 
time,  and  at  the  time  the  agreement  was  made. 

Appeal  from  Montgomery  District  Court. — Hon.  C.  F. 

LooFBOURow,  Judge. 

Piled,  Octobbe  8, 1888. 

Action  to  recover  specific  personal  property.  It 
was  commenced  by  plaintiff  in  August,  1882,  against  S. 
H.  Bedmon,  constable.  In  October,  1882,  B.  Overman 
intervened,  claiming  to  be  the  owner  of  the  property, 
and  the  proceedings  thereafter  had  were  between  plain- 
tiff and  intervenor.  The  cause  was  first  tried  in  April, 
1884,  and  verdict  and  judgment  were  rendered  in  favor 
of  intervener.  That  judgment  was  reversed,  on  appeal 
to  this  court.  67  Iowa,  689.  A  second  trial  in  the  court 
below  resulted  in  a  verdict  and  judgment  in  favor  of 
the  intervenor,  and  plaintiff  again  appeals. 

W.  H.  Bedmon^  W.  8.  Sirawn  and  JF.  M.  Davis^ 

for  appellant. 

J.  M.  Jurikin  and  S.  McPTterson^  for  appellee. 

Robinson,  J. — The  property  in  controversy  con- 
sisted, in  1882,  of  two  colts,  which  were  at  one  time 
owned  by  Wesley  Hall.  Plaintiff  claims  that  he  pur- 
chased the  colts  of  Wesley  Hall,  in  August,  1882.    On 
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the  part  of  intervenor  it  is  claimed  that  Wesley  Hall 
sold  the  colts  to  C.  H.  Hall^  on  the  eighth  day  of  Octo- 
ber, 1881,  and  that  C.  H.  Hall  sold  them  to  intervenor 
after  the  alleged  purchase  by  plaintiff.  The  material 
questions  for  the  jury  to  determine  were  whether  the 
purchase  alleged  to  have  been  made  by  C.  H.  Hall  waa 
actual,  and  in  good  faith,  and  whether  his  conduct  after 
the  alleged  purchase  was  such  as  to  estop  him  and  his 
vendee  from  asserting  title  against  the  plaintiff. 

L    After   the  cause  was  remanded  for  a  second 
trial,    the   plaintiff  filed  an  answer  to  the  amended 
.    petition    of    intervenor.     On    motion    of 
repeution:      iuterveuor  portions  of  the  first  and  third 
divisions  of  this  answer  were  stricken  out 
Appellant  insists  that  a  plea  that  the  purchase  by  C.  H. 
HaU  was  a  fictitious  pretense  was  stricken  from  the  first 
division.    The  record  does  not  sustain  this  claim.    No 
allegation  of  that  nature  appears  in  the  first  division, 
but  it  does  appear  in  a  part  of  the  third  division,  which 
was  not  disturbed.    Even  had  it  been  stricken  out,  as 
claimed,  no  prejudice  would  have  resulted,  for  the  rea- 
son that  the  second  division  of  the  answer  put  the  facts 
involved  in  G.  H.  Hall's  purchase  in  issue. 

n.    Portions  of  the  third  division  of  the  plaintiff 's 
answer,  which  were  stricken  out,  were  designed  to  plead 
2.  paAOTMi:       ^^  estoppel.  After  the  evidence  was  closed, 
!lSfc?iertSra-  ^^^  *^®  argument  of  counsel  to  the  jury 
denoe'Swed :  ^^^  heen  commeuced,  the  court  concluded 
deSiTprojn.  t^^*   *^   ostoppel    had    been    sufficiently 
diceWaiTed.    pleaded,  and  offered  to  the  plaintiff  the 
privilege  of  introducing  any  further  evidence  he  might 
have  in  support  of  the  estoppel  alleged.   Plaintiff  there- 
upon introduced  one  witness,  but  did  not  ask  for  delay 
to  procure  other  evidence,  and  made  no  objection  to 
proceeding  at  once  to  a  submission  of  the  case  to  the 
jury  then  impaneled.    Appellant  now  insists  that  the 
action  of  the  court  in  striking  out  the  plea  of  estoppel 
was  reversible  error,  and  that  it  was  not  cured  by  the 
subsequent  action  of  the  court.    He  claims  that  he  was 
necessarily  hampered  in  the  introduction  of  his  testimony 
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to  his  prejudice,  and  that  the  jury  were  improp- 
erly influenced  by  the  method  which  he  was  compelled 
by  the  court  to  follow,  and  that  the  cause  should  not 
have  been  submitted  to  that  jury.  A  change  of  ruling 
ought  to  be  avoided,  if  practicable ;  but  whfere  an  erro- 
neous raling  is  made,  the  trial  court  ought  to  correct  it, 
and  take  such  further  action  as  is  practicable  to  prevent 
prejudice  from  the  correction.  But  it  was  the  duty  of 
appellant  to  ask  for  further  time,  if  needed,  and  to 
object  to  a  submission  to  the  jury' then  impaneled,  if 
there  was  any  valid  objection  to  it.  Hopper  «.  Moore^ 
42  Iowa,  666.  He  did  not,  however,  ask  for  further 
time;  nor  did  he  object  to  the  jury.  The  evidence 
which  had  already  been  submitted  was  in  large  part  of 
a  nature  tending  to  establish  the  plea  of  estopi)el.  There- 
fore there  was  no  reason,  so  far  as  is  disclosed  by  the 
record,  why  the  cause  should  not  have  been  submitted 
at  once. 

III.     Intervenor  offered  in  evidence   two  papers, 
purporting  to  be  signed  by  "Wes.  Hall,"  and  alleged 
a.  KvrDBKOB :      *^  ^^^®  hoeiiL  giveu  to  C.  H.  Hall  on  the 
wrtto^  hSar.     eighth  day  of  October,  1881,  in  connection 
■*y-  with  his  purchase  of  the  colts.    One  was  a 

receipt  for  money,  and  the  other  was  an  acknowledg- 
ment of  the  sale  of  the  colts.  It  was  claimed  on  the  part 
of  intervenor  that  Wesley  Hall  signed  these  papers, 
while  plaintiff  claimed  that  Hall  could  not  write  his 
name.  Appellant  now  insists  that  the  court  erred  in 
refusing  to  receive  evidence  offered  by  him  in  regard  to 
Wesley's  ability  to  write.  We  do  not  think  error  in 
this  respect  is  shown.  Some  of  the  rejected  evidence 
was  designed  to  show  that  Wesley  had  employed  others  . 
to  write  for  him ;  that  he  did  not  keep  his  account-book 
in  writing ;  and  that  he  had  said  he  could  not  write  his 
name.  He  was  not  a  party  to  the  suit,  and  his  state- 
ments to  others  as  to  his  ability  to  write  would  not  be 
the  best  evidence  of  the  fact.  His  method  of  keeping 
his  accounts,  and  his  having  others  to  do  some  of  his 
writing,  would  not  prove  anything  as  to  his  ability  to 
write   his   name.    The   court  permitted    witnesses  to 
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testify  that  he  could  not  sign  his  name,  and  that  he  did 
not  sign  it  in  certain  cases.  No  competent  evidence 
tending  to  show  his  ability  to  write  his  name  was 
excluded,  while  some  evidence  of  a  hearsay  character 
was  admitted  on  the  part  of  plaintifF. 

lY.  Appellant  complains  of  certain  paragraphs  of  the 
charge  to  the  jury  in  regard  to  the  defense  of  estoppel. 

Some  of  the  evidence  tended  to  show  that 
^  ^S^SSm^  of  Wesley  Hall  hud  possession  of  the  colts,  at 

S^^!i^  X  times,  after  C.  H.  Hall  had  purchased  them. 

'*^°"*  The  court  charged  the  jury  in  regard  to  this 
I>o88es8ion  that,  before  they  could  find  an  estoppel 
proven,  they  must  find,  not  only  that  Wesley  Hall  had 
possession  of  the  colts  and  claimed  to  still  bwn  them, 
but  that  G.  H.  Hall  knew  Wesley  had  them  in  his  pos- 
session, and  knew  he  was  claiming  them  as  his  own,  and 
with  this  knowledge  permitted  Wesley  to  still  retain  the 
I)ossession,  and  claim  them  as  his  own.  The  first  of  the 
two  paragraphs  objected  to  gives  the  law  substantially  as 
claimed  by  appellant.  The  second  explains  that  C.  H. 
Hall  would  not  be  bound  by  acts  of  which  he  had  no 
knowledge.  We  think  this  was  the  law  as  applicable  to 
the  facts  in  this  case.  The  answer  of  appellant  charges 
that  C.  H.  Hall  treated  Wesley  as  the  owner  of  the  colts, 
and  told  several  persons  that  he  was  such  owner.  If  C. 
H.  Hall  was  estopped  by  any  facts  pleaded,  it  was 
because  the  acts  were  performed  with  knowledge  of  the 
facts,  and  not  inadvertently.  Another  answer  to  appel- 
lant's  complaint  is  that  he  does  not  show  that  he  relied 
upon  any  acts  or  statements  of  C.  H.  Hall  in  purchasing 
of  Wesley,  and  therefore,  if  the  charge  was  erroneous, 
no  prejudice  could  have  resulted  from  it. 

y.    The  action  of  the  court  below  in  refusing  to 
submit  to  the  jury  seven  special  interrogatories  asked  by 

plaintiff  is  alleged  to  be  erroneous.    We  dis- 

•peoiai  inter-  cover   uo  orror  m  this  action.    The  facts 
sought  to  be  elicited  by  the  interrogatories 
were  not  of  such  a  nature  as  to  have  controlled  the  gen- 
eral verdict.    No  answers  which  could  have  been  made  to 
them  would  show  that  the  general  verdict  was  wrong. 
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7.  RBPUvnr: 
mteryrntion : 
aneement  to 
release  de- 
fendant : 
oonstruotlon* 


VI.    Five  instmotions  were  asked  by  plaintifF,  and 
refused.    So  mnoh  of  them  as  was  correct  and  material 

to  the  case  was  given  by  the  conrt  in  its 
""ti^'"*^**^    charge.     There  was  therefore  no  error,  in 

refusing  those  asked, 
yn.    The  plaintiff  offered  in  evidence  an  alleged 
agreement  in  the  following  language:    ^^It  is  agreed 

that  there  shall  be  no  judgment  for  damages 
or  costs  taken  against  the  defendant  S.  H. 
Redmon ;  that  the  property  in  controversy 
is  to  be  regarded  as  being  in  the  hands  of 
the  court,  subject  to  a  final  determination 
as  between  the  parties  plaintiff  and  intervenor ;  and  that 
the  .  defendant  be  discharged  from  the  case."  It  is 
not  shown  that  this  writing  was  signed  by  any  one, 
'nor  that  it  was  made  in  this  case.  But,  conceding  that 
it  was  made  in  open  court,  and  in  this  case,  it  is  not 
shown  that  intervenor  was  a  party  to  it.  Appellant 
insists  that  it  had  the  effect  to  release  plaintiff  from  lia- 
bility on  account  of  the  property  in  controversy.  It  is 
conceded  that  he  has  been  in  possession  of  it  since 
1882.  We  do  not  think  the  record  sustains  appellant's 
claim.  The  purpose  of  the  agreement  seems  to  have 
been  to  release  the  constable  from  further  liability,  and 
to  permit  plaintiff  and  intervenor  to  continue  the  con- 
test in  their  own  names.  It  cannot  be  presumed  that 
the  parties  designed  that  plaintiff  should  have  the  use 
and  profit  of  the  property  for  a  series  of  years  without 
any  liability  to  account  for  the  property,  or  damages 
for  its  detention.  The  property  certainly  was  not  in 
court  as  to  plaintiff  and  intervener. 

VIIL  Appellant»contends  that  the  verdict  is  con- 
trary to  the  evidence'  and  the  law ;  that  it  is  excessive, 
and  the  result  of  passion  and  prejudice.  There  was 
much  confiict  in  the  evidence,  but  there  was  certainly 
enough  to  support  the  verdict  in  all  respects,  and  it  cah- 
not  be  disturbed  for  want  of  evidence.  Other  questions 
are  discussed  by  counsel,  but  we  discover  nothing  in 
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them  of  safficient  importance  to  require  extended  men- 
tion. We  find  no  error  in  the  case  prejudicial  to  appel- 
lant. Affibmed. 


HoxiB  V.  Shaw, 

1.  ConntieB :  8ELBono5  of  official  nbwspapbbs  :  contest  :  appeal. 
Where  a  newspaper  has  been  selected  to  do  the  county  printing, 
under  chapter  197,  Laws  of  1884,  subject,  however,  to  a  contest  as 
provided  by  that  chapter,  no  appeal  can  be  taken  until  there  has 
been  final  action  upon  the  contest. 

3»  — — :  ■■  ■  '  :  TIMB  FOB  ACTION.  Although  the  statute  provides 
that  the  boavd  of  supervisors  shall  select  the  newspapers  to  do  the 
county  printing  at  its  January  term,  that  provsion  does  not 
prevent  the  board  from  taking  final  action  upon  a  contest  at  a  subse 
quent  term,  when  the  business  has  been  entered  upon  at  the  January 
term,  but  for  some  reason  (the  equal  division  of  the  members 
present,  in  this  case  )  final  action  could  not  sooner  be  reached. 

Ajppeal  from  A^ams  District  Court— Hots.  John  W. 

Habvst,  Judge. 

Piled,  October  9,  1888. 

• 

The  board  of  supervisors  of  Adams  county  took 
action  under  chapter  ld7,  Acts  Twentieth  General 
Assembly,  to  determine  in  which  newspaper  of  the 
county  the  proceedings  of  the  board  of  the  county 
should  be  published;  From  this  action  the  plaintiff 
appeals. 

Dale  &  SroiDTij  for  appellant. 

JGT.  T.  Granger  sud,  Davis  &   Wells ^  for  appellee. 

BsoK,  J. — I.    The  publishers  of  the  three  newspapers 

presented  applications  and  proofs  to  the  supervisors,  as 

1  Co   TIB8-      required   by    chapter  197,   Acts  Twentieth 

•SSgSttpii  of     Gteneral  Assembly,  upon  which  they  sought 

official  news>  ..  -t.ii  t 

?S^"'iSS'  *^  secure  the  printing  authorized  by  that 

act.    The  statute  authorizes  the  supervisors 

to  select  two  newspapers  printed  in  the  county,  in  which 

the  proceedings  of  the  board,   etc.,  shall  be  published. 
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One  of  the  newspapers  was  selected  without  any  objec- 
tion, and  another  was  selected  subject  to  a  contest  as 
contemplated  by  the  statute.  The  plaintiff  was  the 
contestant,  and  the  defendant  was  the  publisher  of  the 
pax)er  so  selected  conditionally.  A  time  was  fixed  for 
determining  the  contest,  and  a  prior  time  was  prescribed 
for  filing  specifications  for  the  contest,  which  were  to  be 
supported  by  proof  the  day  for  the  decision  of  the 
contest.  It  is  not  shown  that  such  proofs  were 
filed.  Indeed,  we  are  authorized  to  infer  from  the  state- 
ments of  the  abstract  that  none  were  filed.  On  the  day 
set  for  the  determination  of  the  contest  by  the  sui>er- 
visors  a  motion  was  made  that  the  board  proceed  there- 
with. There  were  four  supervisors  present.  Two  voted 
for  and  two  against  the  motion.  The  motion  did  not 
prevail.  At  the  subsequent  day  a  motion  to  dismiss  the 
contest  was  offered,  but  there  was  a  tie  vote,  and  the 
resolution  was  not,  therefore,  adopted.  This  action  left 
the  matter  undisposed  of.  The  first  action,  or,  rather, 
failure  to  act,  operated  to  postpone  it.  The  second  left 
the  contest  pending,  to  be  disposed  of  thereafter.  It 
plainly  appears  that  there  was  no  final  action  upon  the 
contest,  and  that  it  is  still  pending.  There  was  therefore 
no  action  so  affecting  plaintiff's  rights  as  bestows 
authority  to  appeal.  The  contest  is  still  pending  before 
the  supervisors. 

II.    But  counsel  for  plaintiff  insist  that,  as  the  ques- 
tion is  to  be  determined,  under  the   provision  of  the 

statute,  at  the  January  term  of  the  board, 
'  tim[e fOTao-  that  body  has  no  authority  to  act  at  a  sub- 
sequent session.  The  statute  directs  the 
board  to  make  the  selection  at  the  January  session.  The 
power  conferred  is  to  make  the  selection.  The  time 
when  it  is  to  be  done  is  prescribed.  Now,  surely,  if  the 
board  takes  action  looking  to  the  selection,  but  for  any 
reason  cannot  complete  it,  as  for  the  reason  of  an  equal 
division,  occasioned  by  the  absence  of  one  of  the  super- 
visors, which  we  understand  was  the  fact  in  this  case, 
the  business  is  left  pending,  to  be  disposed  of  as  soon  as 
the  supervisors  all  meet  or  do  agree.    It  cannot  be  that 
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power  to  do  an  act,  which  is  directed  to  be  done  on  a 
fixed  day,  will  be  defeated  for  the  reason  that  the  course 
which  the  law  prescribes  for  the  exercise  of  the  power 
cannot,  for  reasons  recognized  by  the  law,  be  pursued. 
The  contest  is  to  be  settled  by  a  majority  vote,  which 
could  not  be  had.  The  matter  must  go  over  for  future 
consideration.  The  law  will  not  defeat  the  power  of  the 
supervisors,  but  will  rather  require  them  to  exercise  it 
in  the  manner  required  by  law.  See '  Garter  v.  McFar- 
land^  arUCj  p.  196.  We  reach  the  conclusion  that  the 
district  court  rightly  sustained  a  motion  to  dismiss  the 
appeaL  Affibhed. 

8eda  et  aZ.  v.  Huble  et  al. 

Will  S     BBQT7BST  IN  TBUST  FOB  UNINCORPORATED  CHtTBCB  :  CONDITIONB  : 

VALIDITY.  A  testator  devised  a  certain  sum  to  certain  persons  in 
trust  for  the  benefit  of  the  CathoUc  church  on  his  farm,  and  directed 
that  thej  or  their  successors  should  invest  said  money  safely  for  the 
benefit  of  said  church,  and  that  services  should  be  held  in  said 
church  for  his  soul  yearly.    JJeld— 

( 1 )  That  the  bequest  was  for  a  charitable  use,  clearly  defined. 

(2)  That  the  title  to  the  money  vested  in  the  trustee,  and  it 
was  immaterial  that  the  beneficiary  church  was  not,  and 
could  not  be,  incorporated. 

(8)  That  the  bequest  was  not  invalid  on  the  ground  that  there 
was  no  one  to  caU  the  trustees  to  account  for  a  misuse  of  the 
fund. 

(4)  That  it  was  not  invalid  because  the  testator  conditioned  it 
upon  services  being  held  yearly  for  his  soul ;  that  paragraph 
of  Uie  wiU  being  simply  a  request  rather  than  a  condition. 

Appeal  from    Tama    District    Court.— Ron.    L.    G. 

KiNNE,  Judge. 

Piled,  Octobeb  9,  1888. 

Action"  in  equity.    The   facts  are   stated   in   the 
opinion 

W.  H.  Stivers  and  F.  J.  Horak^  for  appellants. 

Struble   &   Btiger  and    CaldweU   &   Drahos^    for 
appellees. 
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Seeyebs,  C.  J. — It  is  stated  in  the  petition  that 
Albert  Patranek  died  in  1881,  and  that  his  last  will  had 
been  duly  admitted  to  probate ;  that  the  plaintiffs  are 
the  heirs  of  the  deceased,  and  that  the  estate  has  been 
f ally  settled  except  as  to  the  following  beqnest  made  in 
said  will ;  that  is  to  say :  *^  I  hereby  give,  devise  and 
beqneath  to  Franz  Sevcik  and  Fred  Hable,  in  trust  for 
the  benefit  of  the  Catholic  chnrch  on  my  farm  in  Tama 
county,  the  sum  of  eight  hundred  dollars,  and  hereby 
direct  that  they  or  their  successors  shall  invest  said  ifionej 
safely  for  the  benefit  of  i^aid  church,  and  that  service  be 
held  in  said  church  for  my  soul  yearly."  The  plaintiffs 
claim  in  the  petition  that  the  bequest  is  void  because  the 
same  is  not  for  a  charitable  use ;  the  church  mentioned  in 
the  devise  has  no  legal  existence  and  is  not  incorporated, 
and  cannot  be,  under  the  rules  of  the  CSatholic  church  and 
the  statutes  of  this  state.  There  was  a  demurrer  to  the 
petition,  which  being  sustained,  the  plaintiffs  appeal. 

The  devise  is  to  Franz  Sevcik  and  Fred  Huble,  in 
trust  for  the  benefit  of  a  specified  Catholic  church.  The 
parties  named  were  to  safely  invest  the  money  for  the 
benefit  of  such  church.  This  bequest,  in  our  opinion, 
was  for  a  charitable  use,  which  was  clearly  identified. . 
The  intention  (ft  the  testator  is  clearly  expressed.  There 
cannot  be  any  doubt  or  uncertainty  about  it.  Why 
should  it  not  be  upheld  and  carried  into  effect  y  Because, 
it  is  said,  the  church  indicated  has  no  legal  existence. 
This  we  understand  to  mean  that  it  has  not  been 
incorporated  ;  but  clearly  this  is  not  material.  The  legal 
title  to  the  money  is  in  the  persons  named,  coupled, 
however,  with  a  trust  The  beneficiary  named  is  the 
"  Catholic  church  on  my  farm,  in  Tama  county,  Iowa.'' 
Such  church,  or  those  who  worship  in  the  church  edifice, 
are  entitled  to  the  benefits  of  the  bequest.  It  clearly  is 
not  essential  that  such  body  of  persons  should  be 
incorporated.  It  was  so  held  in  Johnson  v.  Mayne^  4 
Iowa,  180.  . 

Nor  is  it  material,  if  true,  as  co  unsel  contend,  that 
the  Catholic  church  is  prohibited  from  taking  or  "holding 
any  property  whatever;"  because  the  money  is  not 
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deTised  to  the  church,  bnt  to  the  parties  named  in  the 
will.  They  take  the  mpney  coupled  with  a  beneficial 
interest,  bnt  in  trust,  to  invest  the  same  safely  for  the 
benefit  of  the  chnrch.  They  therefore  are  legatees 
charged  by  the  testator  with  the  duty  of  executing  a 
charitable  use  and  the  benevolentpnrposeofthe  testator. 
Perry  u  Drury,  S6  Iowa,  60. 

Possibly  the  trustees  may  misuse  the  fund  derised  to 
them.  Who  is  to  call  them  to  account)  is  asked  by 
coansel.  In  reply  it  is  sufficient  to  say  that  "it  is  the 
settled  doctrine  of  the  courts,  in  the  construction  of 
wills  and  the  administration  of  trusts,  th^  a  trust  shall 
never  be  permitted  to  fail  through  the  failure  or  disability 
of  the  trustee  to  exec  ute  the  trust,  but  shall  be  supported 
upon  the  intention  of  the  testator ;  that  the  trust  is 
attached  to  and  fastened  to  the  land,  and  that  the  land 
remains  chargeable  with  it  in  the  hands  of  the  heirs  or 
devisees."  Johnsonv.  Mayne,  4  Iowa,  195 ;  Miller  v. 
Chittenden,  4  Iowa,  252. 

It  is  said  the  devise  is  void  because  the  testator  made 
it  upon  the  condition  that  services  were  to  be  held  yearly 
in  said  church  for  the  soul  of  the  testator.  We  do 
not  understand  that  the  beqnest  is  based  on  such  condi- 
tion. That  the  testator  desired  that  such  services  should 
be  held,  may  be  conceded  ;  but  that  it  was  his  intention 
that,  if  they  were  not,  the  bequest  was  to  cease  or  not 
take  effect,  we  do  not  believe.  The  devise  took  effect  at 
once,  and  attached  to  the  money.  The  trustees  could 
enforce  the  trust  They  could  maintain  the  action  for  the 
recovery  of  the  money,  and  the  trust  attached  thereto  in 
their  hands.  It  became  their  duty  to  invest  it  as  directed. 
The  trust  was  then,  it  can  be  fairly  said,  executed, 
and  in  no  respect  was  it  conditional  on  the  performance 
of  the  yearly  services  named,  and  such  was  not  the 
intention  of  liie  testator. 

To  our  minds  the  bequest  is  so  clearly  expressed,  the 
trust  so  certainly  established,  and  the  beneficiary  so 
clearly  indicated,  that  it  is  unnecessary  to  support  the 
foregoing  view  by  a  citation  of  authorities  toany  greater 
extent  than  has  been  done.  Afeuuied. 
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The  State  v.  Douglass  &  Hopkins  et  al. 

1.  Saloon  Nuisanoe:  tempoeart  injunction  withoxtt  notiob- 
FBRMANENT  INJUNCTION  ON  HBARINO  :  APPEAL.  Where  on  the  final 
hearing  the  district  court  perpetually  enjoins  a  saloon  nuisance,, 
and  an  appeal  is  taken  from  that  decree,  it  will  not  be  reversed  for 
cm  error  in  granting  a  temporary  injunction  without  notice  to  the 
defendants.    (Hughes v,  Eckeraon,  55  Iowa,  641,  distinguMed). 

2.      :  INJUNCTION  :    ACnON  IN  NAME    OF  STATE  :  ATTORNEY'S  FEE. 

Under  section  1,  chapter  66,  Laws  of  1886,  attorney's  fees  are 
taxable  against  the  unsuccessful  defendant  in  all  cases  brought  to 
enjoin  liquor  nuisances,  whether  prosecuted  in  the  name  of  the  state 
by  the  .county  attorney,  or  in  the  name  of  a  citizen  of  the  county* 

3.      :  :  BVIDBNOE  AGAINST  LESSORS  OF  BUILDINO.     In   an 

action  to  enjoin  the  use  of  leased  premises  as  a  liquor  nuisance,  the 
nuisance  was  proved,  and  it  appeared  that  the  lessors  .knew  that  the 
building  was  fitted  up  with  a  bar  and  other  appliances  for  the 
sale  of  drinks.  Held  that  this  was  sufficient  to  justify  a  decree 
against  them,  in  the  absence  of  a  showing  that  they  in  good  faith 
leased  the  premises  for  lawful  purposes. 

Appeal  from  Union  District  Court. — Koisr.  Joun  W. 

Habvby,  Jadge. 

Filed,  Ootobeb  9,  1888. 

This  is  an  action  in  equity  to  enjoin  and  abate  a 
saloon  nuisance.  The  suit  was  commenced  in  the  name 
of  the  state  by  the  county  attorney.  There  was  a  gen- 
eral denial  on  the  part  of  the  defendants,  and  upon  a 
trial  a  decree  was  entered  providi  ng  for  the  abatement 
of  the  alleged  nuisance.    Defendants  appeal. 

2).  W.  Higbee  and  James  W.  McDiU^  for 
appellants. 

A.  W.  EnocJi^  County  Attorney,  and  Enoch  &  Winter^ 
for  appellee. 

Rothbook,  J. — I.  The  first  question  presented  in 
the  case  is  the  complaint  made  by  defendants  that  the 
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court  ordered  a  temporary  Injanction  with- 
»fto°m-  out  notice  to  the  defendaDts.  It  is  claimed 
'%thc^t°'  that  the  etatnte  requires  a  notice  of  the 
irat*!^  application  for  the  writ  in  all  cases  where  an 
jSr"'"'     injanction  is  sought  to  enjoin  the  keeping 

of  a  nuisance.  The  temporary  injanction 
granted  by  the  judge  in  vacation.  The  defendants 
rered,  and  filed  amotion  to  dissolve  the  injanction, 
the  ground  that  it  was  ordered  without  notice, 
motion  was  overruled  on  the  twenty-ninth  day  of 
»mber,  1887,  and  upon  the  same  day  the  trial  was 
upon  the  merits,  and  on  the  next  day  the  perpetual 
fiction  was  ordered  by  final  decree.  We  do  not  find 
tcessary  to  determine  in  this  case  whether  a  tempo- 
injunction  may  be  granted  without  notice  in  an  action 
njoin  the  keeping  of  a  saloon  naisance.  As  the 
was  commenced  immediately  upon  the  overruling 
;he  motion  to  dissolve,  the  defendants  were  not 
adiced  by  the  ruling.  The  court  found,  upon  a 
.  npon  the  merits,  that  tl^e  defendants  should  be 
■ined ;  and  the  temporary  injunction  deprived  them  of 
egal  right  pending  the  trial.  It  appears  from  the 
ract  that  an  appeal  was  taken  generally.  It  is 
shown  affirmatively  that  the  defendants  appealed 
1  the  order  overruling  the  motion  to  dissolve  the 
porary  injunction.  In  the  case  of  Hughes  v.  Eck- 
71,  55  Iowa,  641,  where  we  held  that  an  injunction 
jstrain  a  nuisance  can  be  granted  only  on  notice  to 
party  to  be  enjoined,  the  appeal  was  taken  from  an 
!r  overruling  a  motion  to  dissolve.  It  does  not 
i&T  that  any  final  decree  was  entered  in  that  case, 
be  case  at  bar  a  trial  upon  the  merits  was  had,  and 
irpetual  injanction  was  granted.  If  the  petition  had 
1  filed,  demanding  an  injanction,  and  an  original 
ce  served,  and  the  defendant  answered,  and  a  trial 
npon  the  merits,  the  court  would  have  been  author- 
to  enter  a  permanent  injunction  without  having 
ited  a  temporary  writ.  What  we  hold  is  that,  where 
appeal  is  taken  from  a  final  decree,  it  should  not  be 
Vol.  75^28 
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reversed  because  the  court  granted  a  temporary  injunc- 
tion without  notice.  If  we  were  to  reverse  the  ruling 
on  the  motion  to  dissolve,  it  would  not  affect  the  final 
decree,  if  it  was  rightfully  granted. 

II.  It  is  claimed  that  the  evidence  did  not  estab- 
lish the  fact  that  the  defendants  Douglass  &  Hopkins, 
who  were  the  lessees  and  keepers  of  the  house  in  ques- 
tion, were  guilty  of  keeping  and  maintaining  a  nuisance. 
We  think  otherwise.  It  apx)ears  to  us  that  it  was 
shown  by  a  fair  preponderance  of  the  evidence  that  the 
said  defendants  kept  a  nuisance  upon  the  property  and 
in  the  building  described  in  the  petition,  contrary  to  the 
statute  in  such  cases  provided. 

III.  It  is  further  insisted  that  the  court  erred  in 
allowing  and  taxing  an  attorney's  fee  for  the  attorneys 

who  conducted  the  suit  in  the  behalf  of 

tton*:  action    the  plaintiff.    The  action  was  commenced 

^^^r.  and  carried  on  by  the  county  attorney.    It 

is  claimed  that  an  attorney's  fee  can  be 

taxed  only  when  the  action  is  by  a  private  citizen  of 

the  county.    We  think,  however,  that,  under  section  1, 

chapter  66,  Acts  1886,  attorney's  fees  are  taxable  in  all 

cases,  whether  prosecuted  in  the  name  of  the  state  or  in 

the  name  of  a  citizen  of  the  county.     We  do  not  think 

the  law  is  susceptible  of  any  other  fair  construction. 

lY .  It  is  claimed  that  the  evidence  did  not  author- 
ize an  injunction   against  the  defendants  Krauer    & 

Hoffman,  the  owners  and  lessors  of  the  build- 
''  evidenoT'      i^gs-    It  appears  that  they  were  and  are 
SSfof  buud.  residents  of  the  city  of  Ottumwa.     They 
^'  relied  upon  a  general  denial  of  the  averments 

of  the  petition.  They  did  notj  as  in  Brake  v.  Kingshaker^ 
72  Iowa,  441,  and  Shear  v.  Brinkman^  72  Iowa,  698,  make 
any  showing  that  they  acted  in  good  faith  in  making  the 
lease  of  their  property.  They  were  doubtless  aware  that 
the  building  was  fitted  up  with  a  bar  and  other  appli- 
ances for  the  sale  of  drinks.  The  evidence  was,  we 
think,  suflicient  to  require  them  to  show  that  they  in 
good  faith  leased  the  business  for  lawful  purposes. 

Affikmed. 
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Bedfield  v.  Bedfield. 

Bridence:  sbrob  nr  ADunrnts:  cdbxd  bt  msTRUcnoit.  The 
admiBdon  of  improper  evidence  im  thla  case  was  no  ground  for 
reveraal,  where  the  court  in  its  charge  directed  the  jury  not  to  con- 
sider it,  especiallj  u  the  same  evidence  bad,  in  subetance,  already 
been  given,  without  objection  on  the  port  of  the  appellant. 
Aseanlt  and  Battery:  fbiob  condition  or  piAUmFF:  evi- 
DZKCX.  In  an  action  for  a  personal  injury,  an  inquiry-  Into  the 
plaintiff  'a  physical  w>iiilition  eighteen  months  prior  to  the  injury 
complained  of  is  immaterial,  where  no  connection  between  that 
condition  and  her  condition  at  the  time  of  the  alleged  injury  is 
shown  or  pleaded- 

Erldenoe :  ecolubior  :  subseqttsht  admission  nt  substance,  a 
party  auffers  no  prejudice  from  the  exclusion  of  testimony  which 
he  ia  afterwards,  without  objection,  allowed  to  give  in  sabstance. 
ABsanlt  and  Battery :  irreletant  evidence  is  defense.  In 
an  action  for  an  assault  and  battery  committed  by  a  master  upon 
hia  servant,  evidence  aa  to  how  the  chores  were  done  by,  the  ser* 
vant  in  his  absence  was  immaterial,  as  a  neglect  of  the  chores 
would  not  justify  the  assault  and  battery. 

:  KJBCrnON   aw  tenant  :   inbteuctios.     In   an  action  for 

an  aeeaolt  and  battery  committed  hy  defendant  in  ejecting  plain- 
tiS  from  his  house,  the  court  instructed  the  jury  that  if  plaintiff 
and  husband  had  been  occupying  the  house  with  defendant's  con- 
sent for  more  than  thirty  days,  then  defendant  could  not  eject 
themwitiiont  procesaof  law.  HeJdtbat,  though  plaintiff's  tenancy 
was  not  in  issue  by  direct  averment,  the  charge  was  justified  by 
defendant's  pies  that  he  had  rightfully  ejected  plaintiff,  and  by 
the  evidence  offered  on  that  Issue. 

:  KracncBNT  FBOH  BonsE :  notice  ;  inclehknt  wsatheb. 

In  such  case  the  court  Instructed  that  if  plaintiff  and  her  husband 
were  boarding  with  defendant  as  his  employes,  still  he  had  no  right 
'to  eject  plaintiff  without  reasonable  notice  to  enable  her  to  go 
peacefully,  and  that  defendant  would  have  no  right  to  eject  her  at 
unreasonable  hours  nor  In  inclement  weather,  unless  she  was  at 
the  time  conducting  herself  so  as  to  disturb  the  peace  of  defend- 
ant's household.  Held  that  this  instruction  was  justified  by 
evidence  that  defendant  said  :  ' '  I'll  give  you  until  to-morrow  morn- 
ing to  get  out  of  here,  and.  If  you  don't  go,  ril  put  you  out,"  and 
that,  upon  plaintiff  saying, "  I  don't  have  to  get  out,"  he  at  once 
ejected  her  at  ni^t  and  in  inclement  weather. 
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7^    :  mnaATiONOF  damages  :  bbuef  of  defendant.    In  such 

case,  the  court  inBtructed  that  if  .defendant  acted  under  the  belief 
that  he  had  a  right  to  eject  plaintiff,  that  fact  might  be  considered 
in  mitigation  of  his  acts,  even  if  thej  were  unlawful.  Held  cor- 
rect, where  the  effect  of  such  finding  on  the  question  of  malice  and 
exemplary  damages  was  properly  presented  in  other  instructions. 

8.      :   EJECTION  OF  WOMAN  FBOM  HOUSE  AT  NIGHT  AND  IN  BAD 

WEATHER:  EXCESSIYB  VERDIOT.  In  thls  case  it  appeared  that 
defendant,  violently  and  without  any  just  cause,  ejected  plaintiff, 
— ^a  woman  in  delicate  health, — ^from  his  house  at  night  and  when 
the  weather  was  inclement,  whereby  she  sustained  injuries,  and 
was  compelled  to  seek  shelter  at  the  house  of  a  neighbor.  Held 
that  a  verdict  for  six  hundred  dollars  actual  damages  and  one 
thousand  dollars  exemplary  damages  could  not  be  disturbed,  on 
appeal,  as  being  excessive. 

Appeal  from    Page   District   Court.— Roisi.   A.     B. 

Thobnell,  Jadge. 

Piled,  October  9, 1888. 

# 

Plaintiff  seeks  to  recover  for  injuries  alleged  to 
have  been  inflicted  by  defendant.  The  cause  was  tried 
to  a  jury,  and  a  verdict  returned  in  favor  of  plaintijGP. 
Judgment  was  rendered  on  the  verdict,  and  defendant 
appeals. 

Jas.  McCahe  and  TT.  P.  Ferguson^  for  appellant. 
C.  8.  Keenan^  for  appellee. 

Robinson,  J. — The  petition  of  plaintiff  states  "  that 
on  the  thirteenth  day  of  February,  1887,  while  in  the 
discharge  of  her  household  duties,  she  was  wilfully  t^nd 
maliciously  assaulted  by  the  defendant,  by  him  striking 
and  choking  her,  and  pushing  her  through  the  door  of 
her  dwelling,  and  off  the  porch — several  feet  high — 
onto  the  ground,  from  which  she  was  unable  to  rise  for 
a  short  time ;  that  the  night  was  cold  and  wet,  and  she 
was  compelled  to  seek  shelter  in  a  neighboring  house, 
being  at  the  time  in  poor  health,  which  fact  was  known 
by  defendant  at  the  time ;  that  she  had  been  greatly 
injured  in  her  person  and  health,  humiliated  and  dis- 
tressed in  mind,  and  suffered  great  mental  agony  and 
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bodily  p^n ;  for  which  she  claims  dam  ages  in  the  snm  of 
live  thoQsand  dollars."  The  defendant  admits  that  he 
forcibly  ejected  plaintiff  from  the  dwelling  in  which  she 
was  then  staying,  bnt  avers  that  he  was  the  owner  and  in 
the  rightful  possession  of  the  same ;  that  plaintifE  and  her 
husband  were  at  that  time  in  his  employ ;  bnt  that, 
having  failed  to  perform  their  duties  properly,  he  dis- 
charged them,  and  notified  plaintiff  to  leave  the  premi- 
ses, which  she  refused  to  do,  but  asserted  a  right  to 
remain ;  that  he  thereupon  ejected  her,  using  no  more 
tlian  necessary  force  in  so  doing,  He  denies  the  allega- 
tions of  the  petition  not  admitted.  The  evidence  seems 
to  show  that  at  the  time  in  question  defendant  resided 
with  his  family  in  Shenandoah,  but  owned  a  farm  a  few 
miles  from  the  town,  where  he  fed  and  kept  stock.  In 
December,  1886,  the  plaintiff  and  her  husband,  who  is  a 
son  of  defendant,  moved  onto  the  farm,  and  commenced 
attending  to  the  stock.  At  the  time  in  question,  some 
controversy  arose  as  to  the  manner  in  which  the  chores 
were  done,  some  abusive  language  was  used,  and  the 
plaintiff  was  forcibly  ejected  from  the  house. 

I.    This  action  was  commenced  on  the  twenty-third 
day  of  March,  1887,  and  tried  on  the  fourth  day  of 
November    of  the  same  year.      Appellant 


"Are  you  able  to  work  nowi"  and  "For 
what  reason}"  The  answer  to  the  first  question  was: 
"I  have  not  commenced  to  work,  bnt  had  thought  of 
commencing  and  trying  to  work ;  don't  know  whether  I 
am  able  to  work  or  not  until  I  have  tried.  I  have  tried. 
I  have  been  unable  this  summer."  And  to  the  second  : 
"My  back  has  been  so  lame  I  conld  not  work."  The 
court  charged  the  jury  not  to  consider  the  evidence  of 
plaintiff  touching  the  conditon  of  her  health  and  the 
pain  endured  by  her  after  the  commencement  of  the 
snit.  This  withdrew  from  the  jury  so  much  of  these 
answers  as  was  responsive  to  the  questions,  and  the  lat- 
ter only  were  objected  to.  We  conclude  that  if  there  was 
error  in  the  ruling  it  was  cured  by  the  charge.    The 


438 


SUPREME  COURT  OP  IOWA, 


Bedfield  ▼.  Bedfield. 


plaii/tiff  was  permitted  to  testify,  withont  objection, 
that  the  injury  resulted  in  laming  her  back  and  arm  so 
that  she  had  not  been  able  to  work,  and  was  cross-exam- 
ined at  considerable  length  as  to  her  phy  sical  condition, 
both  before  and  after  she  received  the  injuries  in  contro- 
versy. We  do  not  think  appellant  has  any  reason  to 
complain  of  the  rulings  in  question,  in  view  of  the 
previous  examination  of  the  witness,  and  the  charge  of 
the  court. 

II.  The  plaintiff  stated,  on  cross-examination,  that 
she  hurt  her  back  July  4,  1886,  and  that  at  that  tin\e 

she  was  taking  medicine,   but  not  for  her 

'  batuwy""      back.    Defendant  then  asked  her,    "  What 

^^i'or^L    complaint  was  the  medicine  for  1 "  and  now 

tiff  *  OVidOUOA 

complains  that  an  obje  ction  to  the  question 
was  sustained.  We  think  the  ruling  was  correct.  The 
time  to  which  the  question  referred  was  more  than  a  year 
and  a  half  before  defendant  committed  the  acts  of  which 
she  complains,  and  no  connection  between  a  disease 
which  existed  in  July,  1885,  and  her  physical  condition 
in  February,  1887,  is  shown  or  alleged. 

III.  Appellant  complains  of  the  ruling  of  the  court 
in   sustaining   an  objection   to   a   question   asked  of 

defendant  as  follows:  **What  right  did 
ezcitJkin:  plaintiff  or  husband  have  there!"  It  is 
admission       truo,  an  objection  to  this  question  was  sus- 

in  snbstanoo. 

tamed,  but  defendant  afterwards  stated  the 
terms  under  which  these  persons  were  in  the  house,  and 
no  prejudice  could  have  resulted  from  the  ruling. 

IV.  The  court  below  refused  to  allow  defendant  to 
state  how  the  chores  were  done  in  his  absence..  We 
^  ^            ^    think  this    ruling    was    correct    It   was 

4.  Assault  and 

battery  rirrei-  immaterial  to  the  issues  of  the  case  whether 
dSfeM?         *^®  chores  were  properly  done  or  not    Cer 
tainly  it  would  not  ju  stif y  defendant '  s  acts, 
nor  show  that  they  were  without  malice,  to  prove  that 
the  chores  were  neglected. 

y.  Appellant  complains  of  the  eighth  paragraph 
of  the  charge,  on  the  ground  that  it  submitted  to  the 
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I. :  «]eatloii   ■ 


jury  qoestions  not  in  issue,  and  of  which 
there  was  no  evidence,  and  that  it  was  mis- 
leading. It  instrncted  the  jury  that  if 
plaintiff  and  husband  were  occapying  the  house  with 
defendant 's  consent,  and  had  been  so  occnpying  it  for 
more  than  thirty  days,  then  defendant  conld  not  eject 
them,  except  byprocessof  law.  It  is  said  thatthe  ques- 
tion of  plaintiff's  tenancy  at  will  was  notinissne.  It  was 
not  in  iasae  by  express  avennent,  but  the  charge  was  justi- 
fied by  defendant's  plea  that  he  had  rightfully  ejected 
plaintiff,  and  by  the  evidence  offered  on  that^issne.    The 

paragraph  of  the  charge  under  consideration 

mentfrom  further  instructed  the  jury  that  if  plaintiff  and 
taote^i  ■  husband  were  boardiug  with  defendant  as  hia 
employes,  still  he  had  no  right  to  eject  plain- 
tiff without  reasonable  notice  to  enable  her  to  go  peace- 
fully, and  that  defendant  wonld  have  no  right  to  eject 
her  at  unreasonable  hours,  nor  in  inclement  weather, 
unless  she  was  at  the  time  conducting  herself  so  as  to 
disturb'the  peace  of  defendant's  household.  Appellant 
complains  of  this  on  the  ground  that  the  evidence  shows 
without  contradiction  that  the  reasonable  notice  was 
given  and  rejected.  The  plaintiff's  testimony  on  this 
point  yfas  that  "defendant  said  :  'I'll  give  you  until 
to-morrow  morning  to  get  out  of  here,  and,  if  you  don't 
go,  I'll  put  yon  out.'  I  said,  'I  don't  have  to  get  out.' 
When  I  said  that  he  became  very  angry,  got  up  and 
opened  the  door  into  the  hall,  and  the  outeide  door  onto 
the  porch  and  came  back  to  me.  When  about  two  feet 
from  me,  I  raised  my  arms,  and  said :  '  Don't  lay  hands 
'  onme.'  Hegrabbedmeby  the  left  arm,  and  jerked  me  out 
of  my  chair,  and  knocked  me  on  the  back  of  my  head,  and 
sent  me  across  the  room  to  the  partition  ;  and,  if  I  had  not 
raised  my  hand,  I  wonld  have  gone  against  the  wall. 
Before  I  could  straighten  up  he  grabbed  me  again  by  my 
left  arm,  and  jerked  me  through  the  door  opening  into 
the  hall,  and  from  there  through  the  east  door  to  the 
porch,  when  he  struck  me  behind  the  shoulders,  which 
sent  me  off  the  porch  two  or  three  feet  high,  saying:  '  Now 
go,'  and  slammed  the  door  behind  me."    The  portion  of 
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the  charge  in  regard  to  reasonable  notice  was  given  in 
connection  with  that  which  instructed  the  jury  that  plaln- 
tifF  could  not  be  ejected  at  an  unreasonable  hour,  nor  in 
inclement  weather.  In  other  words,  the  jury  were  told 
that  the  giving  of  reasonable  notice  to  leave  did  not 
authorize  defendant  to  eject  the  plaintiff  at  an  unreason- 
able time.  As  applied  to  the  facts  in  this  case,  the 
charge  was  correct.  If  plaintiff  was  entitled  to  notice 
in  the  evening  that  she  must  leave  the  next  morning, 
the  fact  that  when  the  notice  was  given  she  said  that 
she  did  not  have  to  go,  or  would  not  go,  would  not  jus- 
tify defendant  in  ejecting  her  forthwith.  She  would 
still  be  entitled  to  leave.  The  remainder  of  this  i)ara- 
graph  of  the  charge  instructed  the  jury  that  if  defendant 

acted  under  the  belief  that  he  had  a  right  to 

7.  — — :  mitiga-  " 

^^^ ^bJfiSof  ®i^*  plaintiff,  that  fact  might  be  considered 
defendant,  in  mitigation  of  his  acts,  even  if  they  were 
unlawful.  Appellant  complains  of  this  on  the  ground 
that  it  was  erroneous  and  misleading,  in  that  it  asserted 
that  the  facts  could  be  considered  in  mitigation  only, 
whereas  they  should  have  the  effect  to  eliminate  the  ele- 
ment of  malice  and  claim  for  exemplary  damages.  But 
other  x>ortions  of  the  charge  presented  this  question  to 
the  jury.  The  charge  was  correct,  so  far  as  given.  If 
further  instructions  were  needed,  they  should  have  been 
asked. 

VI.  Appellant  complains  of  various  rulings  of  the 
court  in  admitting  and  excluding  evidence,  and  of  dif- 
ferent portions  of  the  charge.  We  have  considered  all 
the  questions  discussed,  and  have  made  special  mention 
of  the  most  important  of  them.  We  discover  no  preju- 
dicial error  in  any. 

VII.  The  appellant  insists,  finally,  that  the  verdict 
and  special  findings  were  excessive,  and  not  warranted 
8.  — :  ejection  by  the  evidence.    The  jury  found  that  plain- 

from  hooBeat  tiff  was  entitled  to  recover  sixteen  hundred 

hSk  j2»then   doUars,   of  which  six  hundred  dollars  was 

^ot.  for  actual,  and  the  remainder  for  exemplary, 

damages.    If  the  evidence  given  on  the  part  of  plaintiff 

is  credible,  the  acts  of  defendant  in  ejecting  plaintiff 
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were  without  any  reasonable  cause  or  jastification.  Sji^ 
was  assanltecl  and  beaten  while  in  a  delicate  state  of 
health,  and  driven  ont  of  the  house  in  the  evening  in 
inclement  weather,  and  compelled  to  seek  shelter  at  the 
honse  of  a  neighbor.  She  testilies  to  serions  injnriea, 
and  is  corroborated  to  some  extent  by  the  testimony  of 
others.  The  injuries  for  which  she  may  recover,  under 
the  allegations  of  her  petition  and  the  evidence,  are  of 
snch  a  character  that  the  money  compensation  therefor 
cannot  be  ascertained  with  exactness,  bat  mast  be 
determined  by  the  jury  in  the  exercise  of  a  sound  judg- 
ment, gaided  by  the  instmctions  of  the  court.  Jiuss 
T.  War  .Eagle,  14  Iowa,  872 ;  Locke  v.  Sioux  City  &  P. 
By.  Co.,  46  Iowa,  US.  We  cannot  say  that  the  verdict 
is  against  the  weight  of  the  evidence.  The  judgment  of 
the  district  court  is  Affibmed.  . 


Herrick  v.  Tallman  et  al. 

Mortgage!  :  BAI.E  under  JUMIOB  MORTOAOB  :  PUBCHASS  BT  KOBTOAOEe  : 

AUomrTBiD,  When  a  junior  mortgagee  buys  in  thepremisee  under 
a  forecloeure  of  hia  mortgage  for  less  than  the  amount  of  his  judg- 
ment, the  onsatlafied  portion  of  the  judgment  ceaeea  to  be  a  lien 
on  the  property,  but  he  is  not  bound  to  see  that  the  property  aells 
for  enough  to  satiaf^  the  prior  liens ;  and  he  maf  afterwards  take 
an  assignment  of  the  senior  mortgage  and  foreclose  it,  and  sell  the 
land  thereunder. 

Appeal  from    Jones  District  Cowrt.— Hon.  Jas.  D. 
GiFFEic,  Judge. 

Piled,  October  10,  18S8. 

Action  in  equity.  Jndgmept  for  the  defendants, 
and  the  plaintiff  appeals. 

/.  W.  Jamison,  for  appellant. 

Remley  &  Ercanhrack,  for  appellees.   ' 

Sebvebs,  C.  J. — The  plaintiff  is  the  owner  of  cer- 
tain real  estate  described  in  the  petition.  She  obtained 
the  title  thereto  from  John'  A.  White,  subject  to  certain 
mortgages  thereon.  The  prior  mortgage  was  given  to  E. 
M.  Condit ;  the  second,  given  to  secure  several  promissory 
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notes.  The  note  first  due,  secnred  by  this  mortgage, 
was  assigned  to  and  became  the  property  of  Emma 
Newman.  The  remaining  notes  were  assigned  to  and 
became  the  property  of  John  Merritt,  who  died  after  the 
commencement  of  this  action,  and  the  executors  of  his 
estate  were  substituted  as  defendants.  In  December, 
1884,  Merritt  foreclosed  the  mortgage  as  to  the  notes 
owned  by  him.  In  February,  1886,  Emma  Newman 
foreclosed  the  same  mortgage  to  the  extent  of  her  interest 
thereunder,  and  her  lien  was  decreed  to  be  superior  to 
the  lien  of  Merritt.  At  the  same  time  Condit  fore- 
closed his  mortgage^  and  his  lien  thereunder  was 
decreed  to  be  superior  to  the  lien  of  both  Newman  and 
Merritt.  On  the  twenty-seventh  day  of  March,  1886< 
Merritt  caused  the  mortgaged  premises  to  be  sold  under 
a  special  execution  issued  in  pursuance  of  his  judgment 
of  foreclosure,  and  purchased  the  premises  at  less  than 
the  amount  of  his  judgment.  The  plaintiff  insists  that 
Merritt,  at  that  time,  owned  both  of  the  prior  liens  in 
favor  of  Condit  and  Newman ;  and  an  assignment  thereof 
was  made  on  the  records  to  him,  and  is  dated  the  twenty- 
sixth  day  of  March,  1885 ;  but  it  satisfactorily  appears 
from  the  evidence  that  such  date  is  a  mistake,  and  that 
in  fact  he  did  not  become  the  owner  of  the  prior  liens 
until  the  twenty-seventh  day  of  March,  and  after  he  had 
purchased  the  premises  at  sheriff's  sale.  Within  one 
year  from  such  sale  the  plaintiff  paid  the  clerk  the 
amount  bid  by  Merritt  at  the  sale  to  him,  with  interest ; 
and  claims  that  by  so  doing  she  effectuated  a  valid 
redemption  of  the  premises  tfom  such  sale.  Afterwards, 
Merritt  caused  an  execution  to  issue  on  the  Newman 
foreclosure,  and  thereunder  purchased  the  premises  at 
sheriff's  sale,  for  the  amount  due  on  it  and  the  Condit 
foreclosure. 

The  plaintiff  claims  that  the  sale  of  the  whole  of  the 
mortgaged  premises  under  the  Merritt  foreclosure 
exhausted  the  lien  of  the  mortgage,  and  thereby,  in  legal 
effect,  the  Newman  judgment  <and  foreclosure  were  satis- 
fied. In  other  words,  the  plaintiff  claims  that  Merritt 
was  bound  to  bid  all  he  deemed  the  premises  were  worth, 
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or  all  he  waa  willing  to  give ;  and,  if  he  failed  to  do  this, 
he  conld  not  afterwarda  procure  an  assignment  of  the 
Newman  judgment,  and  again  sell  the  premises  there- 
nnder.  The  relief  asked  is  that  the  sale  under  the 
Newman  foreclosure  be  set  aside,  and  the  defendants,  by 
a  proper  decree,  be  forever  barred  from  claiming  any 
right  to  the  premises  under  the  Newman  foreclosure. 
In  support  of  this  claim,  appellant's  counsel  cites  and 
relies  on  Poweshiek  County  v.  Dennison,  36  Iowa,  244 : 
Clayton  u.  Ellis,  60  Iowa,  690  ;  Escker  ».  Simmons,  64 
Iowa,  269  ;  Harms  v.  Pawner,  61  Iowa,  483,  and  73  Iowa, 
446. 

Counsel  for  appellees  concede  that  a  valid  redemp- 
tion was  effected  from  the  sale  under  the  Merritt  fore- 
closure, and  that,  after  the  sale,  the  amount  due  on 
Merritt 'b  judgment,  not  satisfied  by  the  sale,  ceased  to 
be  a  lien  on  the  mortgaged  premises  ;  and  they  insist  that 
this  is  as  far  as  the  cited  cases  go ;  and  this,  we  think,  is 
substantially  correct.  The  question  in  this  case  is  dif- 
ferent. Here  the  sale  was  under  the  junior  foreclosure 
and  lien,  and  the  amount  bid  conld  not  hare  the  effect 
to  satisfy  a  prior  lien.  Merritt  purchased  subject  to  the 
prior  liens,  and  to  obtain  title  he  was  bound  to  pay  them 
off.  Merritt  was  not  bound  to  see'that  the  premises  sold 
for  an  amount  sufficient  to  satisfy  prior  liens.  Nor  was 
Emma  Newman  bound  to  take  notice  of  the  sale  and  bid 
when  the  premises  were  offered  for  sale,  under  the  Mer- 
ritt foreclosure,  in  order  to  protect  her  rights.  We  have 
no  occasion  to  determine  what  would  have  been  the 
effect  if  Merritt  had  owned  both  the  junior  and  superior 
liens  at  the  time  he  purchased  the  premises  under  the 
former.  Affibued. 


Eslich  v.  The  Mason  City  &  Fort  Dodge  Railway 
Company. 

1.  Pl«tt<Uttg :  ahuivhent  :  DiscBsnoR  of  codxt.  It  ii  within  the 
dlsorettai  of  the  oourt  to  allow  a  material  amendment  to  be  made 
in  the  pleadings  at  anj  time.     (  Code,  sec  268B ). 
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d.      :  AMENDMENT  TO  PETITION  :  ADMISSION  BY  FAILUBB  TO  ANSWER. 

An  amendment  to  a  petition  setting  up  a  material  f  act»  which  is 
not  denied  by  answer,  is  regarded  as  admitted.    ( Code,  seo.  2713). 

8.  Evidence :  secx>ndabt  :  on  point  not  in  issue.  The  admission 
of  secondary  evidence  to  prove  an  allegation  of  the  petition  which 
is  not  denied,  and  therefore  is  admitted,  cannot  prejudice  defend- 
ant. 

4.  Railroad  on  Street :  injury  to  ABumNo  property  :  evidence  : 
CONDITION  of  track.  In  an  action  by  the  owner  of  property  abut- 
ting on  a  street,  for  damages  on  account  of  a  railroad  built  along 
the  street,  witnesses  who  gave  their  opinion  as  to  the  depreciation 
of  the  value  of  the  proper^  on  account  of  the  building  of  the  road 
were  allowed  to  state  that  the  road  was  so  built  and  maintained 
that  the  tops  of  the  rails  were  from  eight  to  twelve  inches  above 
the  surface  of  the  street,  which  was  at  or  near  the  established  grade. 
Sdd  that  this  testimony  was  competent  for  the  purpose  of  show- 
ing one  of  the  facts  on  which  the  witnesses  based  their  opinion. 

5. : :  damages  :  estoppeu    Where  defendant  built  its 

road  along  the  street  of  a  town  under  an  ordinance  requiring  it  to 
conform  its  track  to  the  established  grade,  and  it  construed  the 
ordinance  as  authorizing  it  to  so  construct  its  road  that  the  ties 
should  rest  on  the  surface  of  the  grade,  and  thus  throw  the  rails 
wholly  above  the  surface,  and  built  and  maintained  its  road  in  that 
way,  Tield  that  it  was  estopped  from  claiming,  in  an  action  for 
damages  by  an  abutting  lot-owner,  that  it  might  be  compelled 
under  the  ordinance  to  reduce  its  rails  to  the  surface  of  the  grade, 
and  that  therefore  the  plaintiff 's  damages  ought  not  to  be  esti- 
mated upon  the  present*  condition  of  the  road. 

6.    :  — — :  EVIDENCE :  facts  on  which  opinions  of  witnesses 

ARE  GROUNDED.  One  of  defendant's  witnesses,  who  was  an  insur- 
ance agent,  gave  his  opinion  as  to  the  depreciation  of  plaintiff's 
property  on  account  of  the  building  of  defendant's  railroad  along 
the  adjacent  street.  On  cross-examination  he  was  permitted  to 
testify  that  the  annual  premium  for  the  insurance  of  the  property 
would  be  two  and  one-half  per  cent,  higher,  and  that  he  had  not 
taken  this  into  account  in  forming  his  opinion,  but  formed  it  upon 
the  assiunption  that  if  the  property  was  burned  by  fire  set  out  by 
the  road  the  defendant  would  be  absolutely  liable  for  the  loss. 
Held  that  this  evidence  was  properly  admitted  for  the  purpose  of 
showing  on  what  the  witness  had  based  his  opinion. 

Appeal  from    Webster   District  Court.— Eon.   S.   M. 

Weaver,  Judge. 

Filed,  October  10,  1888. 

Plaintiffs  own  a  tract  of  land  in  Lehigh,  on  which 
is  situated  a  two-story  building.     The  lower  story  is 
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used  for  basiness  purposes,  and  the  second  story  as  a 
residence.  Defendant  constrncted  its  railway  in  the 
street  upon  which  the  property  abuta,  and  this  action 
was  brought  for  the  recovery  of  damages  for  the  injury 
to'  the  property  occasioned  thereby.  There  was 'a 
verdict  and  judgment  for  plaintiffs.  Defendant 
appeals. 


A.  If.  Botiford^  for  appellant. 


Chase  &  Chase,  for  appellees. 

Reed,  J. — I.    It  was  not  alleged  in  the  original 
petition    that   Lehigh  is  incorporated.      Daring   the 
1.  PLiiDiKo:     progress  of  the  trial  plaintiff  was  permitted, 
dS5^D"rf  over  defendant 's  objection,  to  file  an  amend- 
o"*^  ment  alleging  that  the  town  is  incorporated. 

No  answer  was  filed  to  that  amendment,  and  the  court 
instnicted  that  the  incorporation  of  the  town  waa  admit- 
ted. These  rulings  are  assigned  as  error.  The  statute 
nnder  which  the  action  was  brought  ( Code,  sec.  464) 
affords  a  remedy  to  a  property-owner  for  the  injury  to 
his  property  caused  by  the  construction  of  a  railway  in 
the  street  on  which  it  abnte,  only  when  it  is  situated  in 
an  incorporated  town  or  city.  The  allegation  that  the 
town  was  incorporated  was  therefore  "material  to  the 
case,"  and,  nnder  section  2689,  it  was  within  the  discre- 
tion of  the  court  to  permit  it  to  be  made  by  amendment 
at  any  time.  The  allegation  was  not  denied  by  any 
pleading  filed  subsequent  to  the  amendment.  It  is  true, 
the  answer  to  the  original  petition  contains  a  general 
.  denial  of  all  the  allegations  therein  contained.      But 

„  .  amend-  ^^^  ^^^  '^^*  P°*  '^^  Issue  the  allegations  of 

uoD*uimi^'  additional  facts  contained  in  the  amend- 
Srew'*""  ment  subsequently  filed.  "  Every  material 
■Mwar.  allegation  in  a  pleading  not  controverted  by 
a  subsequent  pleading  shall,  for  the  purposes  of  the 
action,  be  deemed  true."  Code,  sec.  2713.  The  court, 
gainst  defendant's  objection,  admitted  parol  evidence 
tending  to  prove  that  the  town  is  incorporated.    Bat,  as 
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8.  BTiDMTci:     *^^*   ^^^*  w^  ^<^*  i^  issue,  no  prejudice 
SS^ShSnot   resulted  from  the  admission  of  the  evidence, 
In  iMue.        conceding  that  it  is  incompetent. 
II.    Witnesses  who  gave  their  opinion  as  to  the 
eitent  to  which  the  value  of  the  property  was  depreciated 
4.  Railroad  on  ^7  **^®   coustruction   of  the   traok   in  the 
to*2bntt£g'^  street  were  permitted,   against  defendant's 
SSoS'T^^nS"  objection,    to   describe    the    condition    in 
tion  of  track,  ^^ich    it   had    been    maintained.      Their 
testimony  tended  to  prove    that,  as  constructed  and 
maintained,  the  tops  of  the  rails  were  from  eight  to 
ten  or  twelve  inches  above  the  natural  surface  of  the 
street,  which  was  shown  to  be  at  about  the  established 
grade.    By  the  ordinance    granting  to  defendant  the 
right  to  use  the  street,  it  is  required  to  conform  its 
track  to  the  established  grade.    The  objection  urged 
against  the  evidence  is  that  defendant,  if  its  track,  as 
constructed  and  maintained,  is  an  unreasonable  obstruc- 
tion of  the  street,  may  be  compelled  to  change  it ;  and 
that  plaintiff  is  therefore  not  entitled  to  recover  on  the 
theory  that  it  wiU  always  be  maintained  in  its  present 
condition.    The  evidence  was  not  offered,  however,  for 
the  purpose  of  establishing  a  substantive  item  of  damage. 
The  condition  of  the  track  was  given  simply  as  one  of 
the  facts  taken  into  account  by  the  witnesses  in  forming 
their  opinion  as  to  the  extent  of  the  depreciation  in  the 
value  of  the  property.    And  for  that  purpose  the  evi- 
dence  was   comi)etent      In   determining   defendant's 
rights  under  the  ordinance,   the  question  would  arise 

whether  it  was  required  to  conform  the  top 

of  the  track  to  the  grade,  or  whether  it  was 
permitted  to  place  the  ties  upon  the  surface 
of  the  grade,  and  thus  throw  the  rails  wholly  above  that 
surface.  When  it  came  to  exercise  the  t)rivilege  con- 
ferred, it  placed  this  latter  construction  upon  the  ordi- 
nance. It  asserted,  in  effect,  that  the  ordinance 
conferred  upon  it  the  right  to  so  construct  its  track  that 
the  ties  would  rest  on  the  surface  of  the  grade,  and  it 
continues"to  act  upon  the  theory  that  that  is  the  proper 
construction.    It  will  not  be  permitted,  while  making 


damages: 
estoppeL 


Eslich  T.  The  Mason  Cit; 

that  claim,  to  assert,  as  agai 
injured  by  it,  that  the  right 
may  not  be  x>emiitted  to  enj 
not  inconsistent  with  onr  he 
S.  I.  &  P.  By.  Co.,  54  Iowa,  : 
was  constmcted  in  the  stree 
aathority,  and  it  was  held  thi 
as  a  permanent  structure.  B 
if  the  plaintiff  had  suffered 
account  of  the  existence  of  tli 
he  conld  recover  therefor.  Tl 
did  not  arise  in  the  case. 

III.    The  defendant  intrc 
it  as  his  opinion  that  the  dept 

^ ; :      property  caused 

toc?.T-bioh  track  did  not  ea 
wC^"'.™  which  was  less  t: 
f°°^^^  plaintiffs'  witness 
that,  he  was  an  insurance  a^ 
he  was  permitted,  against  dc 
tify  that,  owing  to  the  inci 
proximity  of  the  railroad, 
insurance  wonld  be  two  and 
than  it  wonld  have  been  if  tl 
stmcted  in  the  street.  He  i 
not  taken  this  matter  into  ace< 
as  to  the  extent  of  the  deprec 
opinion  on  the  assumption  tha 
lutely  liable  for  the  damage  in 
destroyed  by  fire  set  out  in  the 
question  to  be  determined  t 
depreciation  of  the  value  of  tl 
on  that  question  necessarily  c 
opinions  of  the  witnesses.  In 
and  determining  their  weight 
jury  should  know  what  fact 
taken  into  account  by  the  witi 
it  could  be  shown  that  any  n 
opinion,  omitted  or  exoludec 
materially  affected  the  qnesti 
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value  of  his  opinion,  as  evidence,  would  thereby  be 
impaired.  Now,  while  plaintiffs  were  not  entitled  to 
recover  the  increased  cost  of  insurance  on  the  property, 
and  did  not  seek  tQ  recover  therefor  as  an  item  of 
damage,  it  is  plain  that  the  market  value  of  the  prop- 
erty might  be  materially  lessened  by  reason  of  it. 
Prudent  business  men,  as  a  rule,  insure  their  property ; 
and  property  which,  owing  to  its  location  or  surround- 
^  iugs,  is  not  insurable,  is  necessarily  of  less  value  than 
it  would  be  if  insurable,  and  the  cost  of  insurance  is  a 
matter  which  always  affects  its  value.  The  facts  elicited 
by  the  cross-examination,  then,  were  competent  for  the 
purpose  for  which  they  were  elicited,  viz.,  for  testing 
the  value  of  the  opinion  expressed  by  the  witness  in  his 
examination  in  chief.  We  find  no  error  in  the  record, 
and  the  judgment  will  be  Affirmed. 


Evans  v.  Atkins. 

« 

SCortgage:  fobeclosubb:  junior  MORTOAasB  not  uadb  party: 

SUBSEQUENT  FORBCLOSURR  A8  TO  HDf  :  DECREE  :  REDEMPTION.     The 

holder  of  a  senior  mortgage  foreclosed  and  bought  in  the  land,  but 
failed  to  make  the  junior  mortgagee  a  party.  Subsequently,  he 
brought  an  action  against  the  junior  mortgagee  to  foreclose  his 
equity  of  redemption,  and  a  decree  was  entered,  upon  a  default* 
for  tiie  relief  sought,  without  allowing  any  time  within  which 
redemption  might  be  made.  Held  that,  if  this  was  error,  it  did 
not  avoid  the  decree ;  and  that,  so  long  as  it  stood  uncorrected,  the 
junior  mortgagee  could  not  redeem  the  land. 

Appeal  from  Plymouth  District  Court — Hon.  Soott 

M.  Ladd,  Judge. 

Piled,  October  10,  1888. 

Action  to  redeem  from  a  mortgage.  The  defendant 
demurred  to  plaintiff's  petition.  The  demurrer  was 
overruled,  and,  plaintiff  standing  thereon,  a  decree  was 
entered  dismissing  his  petition. 

Frank  Amos  and  /.  W.  Bull^  for  appellant 

Slruble^  Rischel  &  Hdrty  for  appellee. 
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Beck,  J. — I.  One  Hewitt  executed  a  mortgage 
upon  certain  lands  to  Langdon,  which  was  foreclosed  in^ 
a  proper  action,  and  the  lands  were  sold  on  the  decree 
to  Langdon,  and  a  deed  for  them  was  executed  to  him. 
He  subsequently  conveyed  the  lands,  and  his  grantee 
conveyed  them  to  defendant.  Defendant  and  his 
grantees  have  occupied  the  lands  for  a  number  of  years 
under  the  title  based  upon  the  foreclosure  and  sale 
thereunder.  Plaintiff  held  a  junior  mortgage  on  the 
same  lands  covered  by  the  mortgage  foreclosed.  He 
was  not  made  a  party  to  the  foreclosure  proceedings. 
He  brings  this  action  to  redeem  from  the  foreclosure, 
and  claims  that  the  rents  and  profits  of  the  lands  should 
be  determined,  and  the  amount  thereof  applied  to  the 
mortgage  debt  of  Langdon,  which  would  thereby -be 
fully  paid  and  discharged.  Defendant,  for  answer, 
among  other  things,  alleges  and  shows  that,  after  Lang- 
don had  acquired  title  to  the  lands  under  foreclosure 
sale,  he  instituted  an  action  seeking  to  cut  .off  and  fore- 
close plaintiff's  equity  of  redemption  under  the  mort- 
gage. Plaintiff  was  made  a  defendant  to  the  action, 
and  was  i)ersonally  served  with  notice,  but,  failing  to 
appear,  a  decree  upon  his  default  was  rendered  against 
him,  in  effect  granting  the  relief  prayed  for.  To  this 
answer  plaintiff  demurred.  The  demurrer  being  over- 
ruled, and  plaintiff  refusing  to  further  plead,  a  decree 
was  rendered  dismissing  his  petition. 

II.  The  decree  of  foreclosure  in  the  action  brought 
by  Langdon  did  not  cut  off  the  right  of  plaintiff,  as  a  junior 
incumbrancer,  to  redeem.  He  still  held  that  right  after 
the  decree  and  sale ;  |^ut  it  was  a  right  to  subject  the 
land  to  his  mortgage  upon  paying  the  senior  mortgagee 
the  amount  of  his  mortgage  debt.  This  right  is  sup- 
ported upon  no  other  foundation  than  payment  of 
Langdon' s  mortgage  debt.  This  he  is  authorized  to  do 
at  any  time  within  the  period  prescribed  by  the  statute 
of  limitations.  But  the  law  authorizes  Langdon  to  call 
upon  him  to  exercise  his  right,  and  in  case  of  his  failure 
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to  do  80  it. will  be  cut  off — foreclosed — ^by  a  decree  so 
providing.  The  plaintiff  has  no  title  or  interest  in  the 
lands  before  redemption.  See  Shaw  v.  Heisey,  48  Iowa, 
468.  The  answer  of  defendant  shows  that  Langdon,  in 
the  action  brought  by  him  against  plaintiff,  did  call 
upon  him  to  redeem,  which  he  failed  to  do.  Thereupon 
a  decree  was  entered  cutting  off  plaintiff's  equity  of 
redemption. 

III.  In  our  opinion  the  decree  sufficiently  provides 
for  this  remedy.  Plaintiff '  s  counsel  think  it  fails  to  do  so. 
While  the  decree  is  not  clothed  in  the  plainest  language, 
and  is  drawn  with  little  skill,  we  think  it  expresses  with 
sufficient  clearness  the  thought  that  plaintiff's  equity  is 
foreclosed.  It  does  not  provide  within  what  time  plain- 
tiff may  redeem.  It  may  be  that  such  a  provision  would 
be  proper,  or,  indeed,  demanded,  to  the  end  that  equity 
be  fully  done.  Yet  it  cannot  be  held  that  an  omission 
to  provide  for  the  time  of  redemption  renders  the  decree 
void.  The  court  surely  had  jurisdiction  of  the  parties 
and  subject-matter  involved  in  the  action.  If  it  erred  in 
exercising  this  jurisdiction,  its  decree  is  not  void,  but 
wUl  stand  until  this  error  is  corrected.  Counsel  think 
the  Langdon  suit,  and  the  decree  thereon,  operated  as  a 
strict  foreclosure,  and  therefore  time  ought  to  have  been 
extended  for  redemption.  It  may  be  assumed,  for  the 
purpose  of  the  case,  that  counsel's  position  is  correct,  yet 
the  error  complained  of  does  not  go  to  the  jurisdiction  of 
the  court,  and  does  not  invalidate  the  decree.  Plaintiff, 
if  prejudiced  by  the  error,  ought  to  have  pursued  the 
course  pointed  out  by  the  law  to  correct  it.  It  is  our 
opinion  that  the  decree  of  the  district  court  ought  to  be 

AFf^IBMED 


OCTOBBE  TERM,  1888. 


Booth  V.  Obh. 


Booth  v.  Gish  et  al.  I "» 

;  M  « 

1.  OsmiBhrnent ;   op  febsons  is  PossBBSiot)  of  dbbtob's  hort-  ts  if 

OAQBD    CHATTRI£:     CHATTEI£    TAKEN    ON    UOBTOAOE:    UABIUTy.  ^]^_« 

Where  persona  who  were  in  the  poBsession  of  the  debtor's  mortgaged 
chattels,  aa  his  agent,  were  attached  as  garnishees,  and  the  prop- 
erty was  taken  from  tKem  by  the  mortgi^eea  by  virtue  of  the 
mortgages,  therf  were  properly  discharged  from  liability.  (  See  opin- 
ion for  citatioiu). 

2.     : :  NO  UEN  CREATED.    In  such  case  the  gamiahtnent 

created  no  lien  on  the  property  or  its  proceeds,  and  did  doI  affect 
the  rightsof  a  second  mortgagee  whose  mortgage  was  made  subse-  > 
Quent  to  the  garnishment. 

8.     : :  SALE  ON  roBECLOSUSE  !  euRFLUB.    In  such  case,  as 

the  first  mortgagee  ~was  not  garnished,  the  earplus  remaining  in  his 
hands,  after  satis^ring  his  claim,  was  not  reached  by  the  process, 
but  wa«  subject  to  ganilshmetit  by  another  creditor. 

Appeal  from  Shelby  District  Court. — Hon.  A.  B. 
Thobnell,  Judge. 

Filed,  Ooiobee  10, 1888. 

ONtheeighthday  of  May,  1886,  plaintiff  commenced 
an  action  at  law  against  Charles  0.  Gish  and  Harvey 
L.  Gish,  and  on  the  eleventh  day  of  the  next  Anguet 
recovered  judgment  therein  against  both  of  said  defend- 
ants for  $311.63,  and  costs.  "Hie  action  was  aided  by  an 
attachment  against  the  property  of  Harvey,  which  was 
served  by  garnishing  Francis  M.  Gish  and  John  3.  Gish 
on  the  day  the  action  was  commenced.  The  answers  of 
the  garnishees  were  taken,  showing  that  when  the  pro- 
cess of  garnishment  was  served  they  had  charge  of  cer- 
tain cattle,,  horses  and  other  personal  property  which 
belonged  to  Harvey ;  that  at  that  time  it  was  all  nnder 
mortgages  execnted  by  Harvey  to  one  John  T.  Jack,  and 
that  a  few  days  afterwards  Harvey  executed  a  third 
mortgage  on  the  property  in  favor  of  one  Fluke ;  that 
all  this  property  was  taken  from  them  on  the  second  of 
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Angust,  1886,  by  virtue  of  the  Jack  mortgages.  After 
these  answers  were  taken  the  plaintiff  filed  a  petition  in 
equity,  in  which  he  alleged  that  he  was  entitled  to  a  lien 
on  so  much  of  the  mortgaged  property  and  its  proceeds 
as  remained  after  the  payment  of  the  Jack  '  mortgages ; 
that  the  property  had  been  sold  by  Jack,  and  that  the 
proceeds  were  retained  by  him,  and  asking  that  he  be 
required  to  account  for  the  proceeds  of  the  sale,  and 
that  plaintiff  have  judgment  against  him  for  the  amount 
due  on  the  judgment  against  Charles  0.  and  Harvey  L. 
Gish.  Jack  and  Macy  &  Gkimmon  were  made  parties  to 
the  equitable  proceeding,  and  filed  answers.  The  S.  N. 
Bowman  Lun^ber  Company  intervened,  claiming  an 
interest  in  the  proceeds  of  the  property,  and  making 
Jack  and  Fluke  parties  defendant.  The  case  was  tried 
to  the  court,  and  a  decree  rendered  dismissing  plaintiff 's 
petition,  discharging  the  garnishees  Francis  M.  and 
John  S.  Oish,  and  giving  the  intervenor  judgment 
against  Jack  for  twenty-one  dollars.  The  plaintiff 
appeals. 

Smith  &  OnUisonj  for  appellant. 

Macy  &  OammoTt^  for  themselves,  and  John  T. 
Jack  and  2).  0.  Stuart^  for  intervenor. 

Robinson,  J.— It  is  shown  that  all  the  proi)erty 
in  controversy  was  sold  to  satisfy  the  Jack  and 
Fluke  mortgages,  for  the  sum  of  $1,621.40;  that  the 
costs  of  the  sale  were  1144.20 ;  that  there  was  due  to 
Jack  on  his  mortgages  the  sum  of  $806.62  ;  and  that  the 
surplus  of  $671.68  was  turned  over  to  Macy  &  Gammon 
on  account  of  the  Fluke  mortgage.  The  intervenor  holds 
a  judgment  for  $137.37  against  Harvey  L.  Gish.  This 
was  rendered  on  the  twentieth  of  February,  1886.  An 
execution  was  issued  thereon,  and  on  the  second  day  of 
August,  1886,  it  was  served  by  garnishing  Jack,  Fluke 
and  George  S.  Rainbow,  sheriff,  as  the  agent  of  Jack  in 
foreclosing  his  mortgages.  The  validity  of  Jack's 
mortgages  is  not  questioned.  Jack  admits  a  balance  of 
twenty  dollars  remaining  in  his  hands  from  the  sale, 
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decisions  of  this  court  hold  that  no  lien  on  property  of 
the  kind  in  controversy  can  be  acquired  by  process  of 
garnishment.  McConnell  v.  Denham,  72  Iowa,  494 ; 
Mooar  v.  Walker^  46  Iowa,  166.  By  this  process  the 
attaching  creditor  ^^does  not  acquire  a  clear  and  full 
lien  upon  the  specific  property  in  the  garnishee's  pos- 
session, but  only  such  a  lien  as  gives  him  the  right  to 
hold  the  garnishee  personally  liable  for  it,  or  its  value." 
Brake,  Attachm.,  sec.  453;  Mooar  v.  Walker^ 
supra.  Of  course,  the  garnishee  cannot  be  held  for  the 
value  of  the  property  where  he  had  no  right  to  hold  the 
property  itself,  as  in  this  case.  It  is  not  claimed  that 
chapter  117,  Acts  Twenty-first  General  Assembly,  has 
any  application  to  this  case.  We  conclude  that  the  gar- 
nishees were  properly  discharged.  They  were  under  no 
obligation  to.  pursue  the  property  after  it  had  been 
taken  from  them  by  due  authority. 

II.  Appellant  next  urges  that  by  his  process  of 
garnishment   he   acquired  a   lien  upon   the  property 

which  remained  after  the  payment  of  Jack's 
^  ^lenw^      claims,    which  should  be  enforced  against 
**®^'  Macy  &  Gammon,  as  holders  of  the  surplus. 

Much  of  what  we  have  already  said  is  applicable  to  this 
claim.  Since  no  lien  was  created  on  the  property,  its 
owner  had  a  right  to  mortgage  it,  and  Macy  &  Gkimmon 
are  entitled  to  hold  the  proceeds  in  their  hands  for  the 
satisfaction  of  the  claims  which  the  Fluke  mortgage 
secured. 

III.  It  is  next  urged  that  judgment  should  have  been 
rendered  in  favor  of  plaintiff,  and  against  Jack.  But 
^ . .      Jack  was  not  garnished  by  plaintiff,  and, 

diSure  f*^""    since  the  property  which  he  took  was  sub- 
Burpius.         j^^jj  ^Q  jjQ  jjgn  jj^  fevor  of  plaintiff,  the  sur- 
plus which  he  held  was  subject  to  the  garnishment  of 
the  intervenor.    The  decree  of  the  court  below  is 

Affibmsd. 
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ScnOBEB  V.  ROSENFIELD. 

loating  LiqaorB :  illegal  salb  by  AGEtrr ;  lubiutt  nf 
TO  RKCOTEB  PUKCHASE  PBiCK.  An  agent  who  eells  intoxi- 
Uqnora  in  TioUtion  of  law,  bat  who  doea  not  receive  the 
K  money,  ie  not  liable)  under  section  1060  of  the  Code,  In 
on  by  the  porchaaer  to  recover  the  porchase  money.  Sec- 
10  of  the  Code  does  not  have  the  effect  to  make  him  liable. 

:  ILLZOAL  BALE  :  EE4X1TBST  OF  PURCHASE  PBICE  :    SEHAKD. 

Ion  cannot  be  maintained,  under  section  15S0  of  the  Code,  to 
:  the  pnrchase  j»ioe  of  intoxicating  liquors  unlawfully  sold, 
t  flrat  making  demand  for  the  repayment  of  the  money. 

'rom  Montgomery  District  Court. — Hon.  A.  B. 
Thornell,  Jadge. 

Filed,  Octobeb  11,  1888. 

:oN  to  recoTer  the  amount  of  paymenta  alleged 
been  made  for  intoxicating  liqnors  acid  in 
of  law.    There  was  a  trial  to  a  jory,  and  a  ver- 

1   judgment  for  plaintiff.    The  defendant  J. 

.d  appeals. 

'.  Bichards,  8.  McPherson  and  W.  8.  flSfraam, 
Uant. 

[NSON,  J. — The  plaintiff  alleges  that  during  the 
>f  February,  March  and  April,  1887,  he  por- 
f  defendants,  L.  &  J.  Rosenfield,  intoxicating 
!or  which  he  paid  in  the  aggregate  $98.60 ;  and 
L  liquors  were  sold  in  violation  of  the  laws  of 
lie  court  directed  a  verdictin  favor  of  L.  Rosen- 
be  amount  of  the  verdict  and  judgment  against 
field  was  $68.60.  Two  questions  of  law  are  cer- 
this  court  for  determination, 
ihe  first  question  is  as  follows :  "Is  an  agent 
s  intoxicating  liquors    to  the  purchaser,  bat 
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1.  ijcToxxoATw*  wMcli  agent'  does  not  receive  the  money 
^SSahy^'  ^^  purchase  price,  liable,  at  the  suit  of  said 
it§Mln'^<m  purchaser,  for  the  purchase  price  of  said 
^rohSJT  liquors  i ' '  This  action  is  brought  under  that 
^^^  portion  of  section  1560  of  the  Code  which 

reads  as  follows :  ^'  All  payments  or  compensations  for 
intoxicating  liquor  sold  in  violation  of  this  chapter, 
whether  such  payments  or  compensation  be  in  money, 
goods,  land,  labor,  or  anything  else  whatsoever,  shall 
be  held  to  have  been  received  in  violation  of  law,  and 
against  equity  and  good  conscience,  and  to  have  been 
received  upon  a  valid  promise  and  agreement  of  the 
receiver,  in  consideration  of  the  receipt  thereof,  to  pay, 
on  demand,  to  the  i)erson  furnishing  such  consideration 
the  amount  of  said  money,  or  the  just  value  of  such 
goods,  land,  labor,  or  other  thing."  It  will  be  noticed 
that  the  consideration  of  the  promise  to  repay  is  the 
receipt  of  the  money  or  other  thing  given  for  the  liquors, 
^nd  the  one  who  receives  it  is  the  one  who  is  liable,  by 
the  terms  of  the  statute,  to  repay  it  or  its  value.  Sec- 
tion 1540  of  the  Code  provides  that  agents  who  violate 
the  provisions  of  law  relating  to  intoxicating  liquors 
^^  shall  be  charged  and  convicted  in  the  same  manner  as 
principals  may  be,  and  shall  be  subject  to  the  i)enalties 
herein  provided."  But  this  refers  to  punishment  for 
violation  of  the  law.  Section  1560  is  designed  to  enable 
the  purchaser  of  liquors  illegally  sold  to  recover  the 
amount  of  money,  or  the  value  of  property  or  other 
thing,  paid  by  hhn,  and  gives  a  right  of  action  therefor 
against  the  one  who  receives  it.  It  was,  no  doubt,  in 
part  designed  to  discourage  illegal  sales ;  but  the  pun- 
ishment of  the  seller  was  not  its  primary  object.  That 
is  provided  for  elsewhere.  Whether  an  agent  who 
actually  receives  the  consideration  for  the  illegal  sale 
would  be  liable  in  an  action  of  this  kind  we  need  not 
determine.  He  certainly  is  not  liable  unless  he  does 
receive  it. 

II.    The  second  question  certified  is  as   follows: 
<<  Can  a  suit  be  brought  for  the  purchase  price  of  liquors 
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^ .j^^^     nnlawfulljr   sold,    without   first  making  a 

■  wtaj^troor-  demand  for  the  money  thns  paid  for  the 
cbBwprioei  liqnors  by  the  plaintiff,  and  is  the  bringing 
of  the  snit  a  sufficient  demand."  The  law 
provides  that  the  consideration  paid  for  intoxicating 
liqaors  sold  in  violation  of  law  shall  be  held  '*  to  have 
been  received  npon  a  valid  promise  and  agreement  of 
the  receiver,  in  consideration  of  the  receipt  thereof,  to 
pay,  on  demand,  to  the  person  fnmiahing  snch  considera- 
tion," its  amount  or  value.  He  is  to  pay  it,  not  because 
the  sale  was  illegal,  although  that  is  a  condition  of  his 
liability,  bat  because  of  a  valid  agreement  so  to  do, 
made  by  operation  of  law  as  a  result  of  the  illegal  sale 
and  receipt  of  the  consideration.  Sy  the  terms  of  this 
agreement  the  obligor  is  reqaired  to  make  payment  on 
demand,  bnt  not  before.  A  demand  Is  necessary  to  fix 
his  liability.  It  was  not  fixed  by  the  illegal  sale,  nor 
by  the  lapse  of  time.  We  therefore  conclude  that  the 
rules  governing  ordinary  agreements  for  the  payment  of 
money  on  demand  should  govern  in  this  case.  The 
judgment  of  the  district  court  is 


Schmidt  v.  Eiseb  et  al. 

Fraotloe :  iionoN  to  pbodocb  books  or  aocoukt  ;  DisoBmon  or 
couBT.  A  motion  to  compel  the  [daiutiff  to  prodnoe  hia  books  of 
accoont  for  the  purpoee  of  being  inapected  and  copied  wu  made 
on  the  morning  of  the  da^  tet  for  the  hearing  of  the  case.  The 
plaintiff  redded  and  did  buBineea  In  Chinago,  and  the  iesuee  in  the 
case  had  been  made  up,  and  the  case  set  down  for  hearing  on  depo- 
iitionB,  six  month*  previooa  to  the  motion.  Held  that  the  court  did 
not,  in  OTermllng  the  motion,  abuse  the  discretion  veeted  in  it  bj 
the  statute.  (See  Code,  sees,  sess,  8686,  and  AUiton  v.  Faughn, 
40  Iowa,  431). 

Appeal  from  Lee  District  Court. — Hon.  J.  M,  Caset, 
Judge. 

Filed,  Ootobeb  11, 1888. 
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Schmidt  t.  Kiser. 


Action  to  foreclose  a  mortgage  on  real  estate.  The 
defendants  pleaded  that  the  note  secnred  by  the  mort- 
gage was  ezecnted  in  settlement  of  losses  and  differ- 
ences in  the  purchase  and  sale  of  pork  on  the  board  of 
trade  in  Chicago ;  that  it  was  never  contemplated  that 
the  pork  would  be  delivered,  but  the  purchase  or  sale 
thereof  was  a  mere  wager  or  gambling  contract,  and 
therefore  there  was  no  legal  consideration  for  the  note. 
Trial  to  the  court,  judgment  for  the  plaintiff  and 
defendants  appeal. 

Oraigj  McOrary  &  Craig  and  Jas.  H.  Anderson^ 
for  appellants. 

Anderson  A  Bavis^j  for  appellee. 

See  VERS,  C.  J. — The  question  to  be  determined  is 
one  of  fact,  and  we  think  appellants  have  failed  to 
establish  by  a  preponderance  of  the  evidence  the  essen- 
tial proposition  upon  which  the  defense  is  based.  There 
is  but  little  evidence  in  the  record,  except  that  of  the 
defendant  Kiser  and  the  plaintiff.  There  are  also  some 
letters  from  one  to  the  other.  The  evidence  of  Kiser 
tends,  it  can  possibly  be  said,  to  show  that  the 
mortgage  was  given  in  settlement  of  diffe'rences  on  a 
gambling  contract.  That  of  the  plaintiff  tends  to  show 
otherwise.  We  have  carefully  examined  the  evidence, 
and  have  scrutinized  it  closely,  for  the  purpose  of 
determining  the  rights  of  the  parties ;  and  our  conclu- 
sion is  that  defendants  have  failed  to  establish  that  the 
mortgage  was  given  in  settlement  of  differences  that 
arose  out  of  a  gambling  contract.  It  would  serve  no  good 
purpose  to  set  out  the  evidence,  nor  is  it  necessary  to 
discuss  it.  In  fact,  this  could  not  be  done  without  set- 
ting it  out  at  some  length.  The  defendants  insist  that 
the  burden  is  on  the  plaintiff  to  establish  that  the 
mortgage  was  given  in  settlement  of  some  valid  trans- 
action. Thus  broadly  stated,  the  proposition  cannot  be 
sustained ;  but  there  are  cases  which  hold  that,  where 
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Patten  t.  The  Chicago,  H.  ft  St.  P.  B7.  Co. 

suspicion  has  been  cast  on  the  transactions  between  the 
parties,  then  the  bnrden  is  on  the  plaintiff  to  show  that 
the  property  bonght  or  sold  was  to  be  actually  delivered. 
Barnard V. Slackhaus, BiWia. 593.  Concedingthistobe 
the  rule,  we  are  unable  to  say,  upon  the  whole  evidence, 
that  the  plaintiff  is  not  entitled  to  the  relief  granted  by 
the  district  conrt. 

The  issues  were  settled  in  March,  1887,  and  the  case 
was  set  down  for  hearing  on  depositions.  The  hearing 
was  had  on  the  second  day  of  November,  1887.  On  the 
morning  of  that  day  the  defendant  filed  a  motion  for  an 
order  requiring  the  plaintiff  to  produce  his  books  of 
account  from  April,  1883,  to  September  of  the  same 
year,  for  the  purpose  of  being  inspected  and  copied. 
This  motion  was  overmled.  It  is  insisted  that  the 
court  erred  In  so  ruling,  and,  in  support  of  this  position,* 
sections  S685  and  3686  of  the  Code  are  cited.  The  stat- 
ute, in  terms,  places  this  matter  within  the  discretion  of 
the  court,  and  we  are  unable  to  see  that  such  discretion 
has  been  abused.  It  appears  from  the  record  that  the 
plaintiff  resides  and  does  basiuess  In  Chicago.  The 
court  may  have,  as  in  AUison  D.  Vaugkan,  40  Iowa,  121, 
refused  the  rale  because  of  the  delay  in  asking  for  it 
The  cited  case  and  this  are  singularly  alike . 

Affirmed. 


Patteh'  v.   The   Chicago,  Milwaukee  &  St.  Paul 
Railway  Compant. 

Ballroads:  FENciNa  trace  laAimrr  stoce:  SNOW-Diuns  otbr 
rCHCES.  It  iB  not  negligence  for  rtulwaj  cranpanies  to  allow  anow- 
drif ts  to  remain  over  their  fences,  so  th&t  thej  do  not  serve  the  pur- 
pose of  reBtniining  stock  from  crowing  over  them  into  tiieir  right  of 
way. 

Appeal/rom  Woodburp  District  Court.— Hoy.  George 
W.  Wakefield,  Judge. 

Filed,  October  11. 1888 


460  SUPREME  COURT  OF  IOWA, 

Patten  v.  the  Cfaicftgo,  M.  &  St  P.  By.  Co. 

Action  to  recover  donble  the  value  of  a  colt  owned 
by  plaintiff  which  was  killed  by  a  train  on  defendant's 
road  at  a  place  where  it  had  the  right  to  fence  its  track. 
There  was  a  judgment  on  a  verdict  for  plaintiff. 
Defendant  appeals. 

Taylor^  Healy  &  Sherman  and  Marks  &  Mouldy  for 
appellant. 

Bre7Lnan  &  Sullivan,  for  appellee. 

BeoE)  J.— L  There  was  evidence  tending  to  prove  that 
the  colt,  to  recover  the  double  value  of  which  the  action 
is  brought,  went  upon  the  track  of  the  railroad  by 
^ossing  the  fence  built  by  defendant,  upon  the  snow, 
which  was  of  such  depth  or  was  so  drifted  as  to  be  nearly 
as  high  as  the  fence.  The  district  court  directed  the 
jury  that,  ^4f  the  fence  was  sufficient  as  originally  con- 
structed, and  became  temporarily  defective  by  reason  of 
the  snow  drifted  against  the  fence,  then  the  company 
would  not  be  liable  until  a  sufficient  time  thereafter  had 
elapsed  for  the  company  to  have  discovered  the  defect, 
and  remedy  the  same  before  the  injury,"  and  refused  an 
instruction  in  this  language:  ^^1.  The  law  does  not 
require  railway  companies  to  keep  their  fences  along 
their  right  of  way  clear  of  snow-drifts,  nor  to  build,  keep 
and  maintain  such  fences  at  any  specified  height  above  the 
height  of  the  top  of  such  snow-drifts ;  nor  is  it  negli- 
gence on  the  part  of  railway  companies  to  allow  snow- 
drifts to  remain  drifted  over  their  fences  so  that  they  do 
not  serve  the  purposes  of  restraining  stock  from  crossing 
over  them  into  their  right  of  way." 

II.  In  these  rulings,  or  instructions,  the  district 
court  held  that  the  defendant  was  liable  as  for  the 
absence  of  a  fence  along  its  track,  or  the  insufficiency 
thereof,  when  the  snow  was  drifted  or  fell  to  such  a 
depth  that  cattle  could  cross  over  the  fence  on  the  snow, 
after  sufficient  time  had  elapsed  to  enable  defendant  to 
discover  such  snow  and  snow-drifts,  and  provide  a 
remedy  for  the  exposure  of  the  railroad  thereby.    The 
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district  coTirt    regarded  the  snow  and    snow-drifts  as  '        '  i 

defects  in  the  fence,  and  that  unlawful  delay  or  neglect  i  ■ 

in  remedying  them  would  render  defendant  liable  as  for  J 

failure  to  maintain  a  aufficent  fence.  We  are  of  the 
opinion  that  these  views  of  the  question  are  incorrect. 

III.  The  defendant  is  charged  with  the  duty  of 
erecting  fences,  or,  rathra*,  is  liable  for  double  damans 
in  cases  of  this  character,  if  it  omits  to  erect  fences.  I 

But  its  dnty  and  liability  is  recognized  by  the  law  to  the 
end  that  live  stock  may  be  kept  from  its  track.  It  is 
required  to  do  no  more  than  to  erect  such  fences  aa  '" 

under  ordinary  circumstances  will  secure  the  protection  :>- 

intended.    It  is  not  required  to  build  fences  which  will  ,!il       >. 

resist  the  power  of  the  elements,  or  are  so  high  that  the  \'. 

snows  of  oar  winters  will  never  cover  them.     Fences  of  '       , , 

the  character  and  height  required  by  the  statute  for  the  '    ^ 

control  of  live  stock  ought  to  be  constructed  by  the  rail-  **        ; 

roads.    It  would  be^  unreasonable  to  require  them  t-o  ' 

build  fences  of  a  different  character.  Nor  can  the  rail- 
roads be  required  to  do  that  which  the  farmers  never 
attempt,  namely,  to  remove  the  snow  and  drifts  from 
their  fences.     Other  questions  in  the  case  need  not  be  '^ 

discussed,  as  the  judgment^  for  the  errors  pointed  out',  i^ 

mast  be 

RSTEBSED.  t 
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Bock  T.  The  Ancient  Order  of  United  Workmen. 


Book  v.  The  Anoieht  Order  op  United  WoBKMEif 
etal. 

Ufb    Inmranosi    ANdEsr  obdeb  ov  umrED  wobkhsn;    adbkb- 

SNCK  TO  BOTH  LOTAL  JU<D  DISLOYAL  LODOBS :     DOnBLE  PATUENT  ON 

ora  CXBTmCATB.  Prior  to  the  echism  in  the  Ancient  Order  of 
United  Workmm  in  Iowa,  plaintiff's  husband  vras  a  member  of 
Bcbiller  Lodge,  in  that  order,  at  Glinton,  Iowa,  and  he  continued  to 
be  a  member  of  said  lodge  in  good  standing  up  to  the  time  ot  the 
controversy  between  the  Supreme  Lodge  of  the  United  States  and 
the  Grand  lodge  of  Iowa.  He  never  withdrew  bom  Soliiller 
Lodge,  but  continued  to  pay  his  dues  and  aseessmenta  to  that 
lodge  until  the  time  of  his  death,  and  upon  his  death  plaintiff 
presented  bis  claim  to  said  lodge  for  payment,  and  It  was  paid  in 
full,  and  her  husband's  certificate  of  membership  was  surrendered 
to  that  lodge,  fully  reoeipted.  After  said  sclifsm,  however, 
plaintiff 's  husband  adbered  to  what  was  known  as  the  loyaf  grand 
lodge  of  Iowa,  and  assisted  in  organizing,  and  became  a  member  of. 
Loyal  Lodge,  No.  Sffl,  at  Clinton.  The  loyal  lodge,  so  called,  did 
not  issue  new  certificates  to  such  of  their  members  as  were  in  good 
standing  in  the  disloyal  lodge  pricnr  to  tlie  disruption,  because  it 
claimed  to  be  the  only  legitimate  lodge,  and  that  the  members  in 
good  standing  before  the  disruption  were  ipso  facto  members  in 
good  standing  in  the  loyal  lodge,  and  that  ttie  certiflcates  of 
membership  already  issued  were  certificates  of  membership  in  the 
only  lodge  known  to  the  law.  Plaintiff 's  husband  paid  bis  dues  and 
assessments  in  the  loyal  lodge,  also,  up  to  the  time  of  his  deathi 
and  the  loyal  Grand  Lodge  of  Iowa  made  and  collected  an 
assessment  to  pay  the  amount  named  in  the  certificate, 
but  it  refused  to  pay  the  same  because  plaintiff  could  not 
surrender  the  certificate,  receipted,  as  required  by  the  rules  ot 
the  organization.  Plaintiff's  husband  knew  that  the  loyal  lodge 
did  not  issue  new  certificates,  and  that  he  was,  on  account  of  hi^ 
age,  at  the  time  of  the  organization  of  Loyal  Lodge,  No.  387, 
ineligible  to  membership  as  a  new  member.  Heid  that  plaintiff's' 
husband  had  but  one  oontract  of  insurance,  and  that  she  could  not 
collect  the  amount  thereof  of  the  loyal  lodge,  after  having 
surrendered  the  certificate  to  the  disloyal  lodge  upon  payment 
from  it. 

Appeal  from  Clinton  District  Court— Uos.   W.   F. 
Brannan,  Jadge. 

Filed,  October  11,  1888. 
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continued  to  act  independently  of  the  supreme  lodge.  A 
minority  refused  to  unite  with  the  others,  and  the 
consequence  was  there  were  two  organizations,  each 
claiming  to  be  the  regular  and  legitimate  Grand  Lodge  of 
Iowa.  Each  organization  recognized  the  former 
members  of  the  order  as  legitimate  members  of  their 
respective  bodies.  Henry  Bock,  the  plaintiff's  deceased 
husband,  and  others,  organized  a  new  subordinate  lodge 
at  Clinton,  called  the  Loyal  Lodge  No.  237,  under  the 
jurisdiction  of  the  defendant  grand  lodge.  He  was  then 
past  the  age  of  eligibility  to  original  membership  in  the 
order.  But  each  of  the  rival  state  organizations  claimed 
that  all  of  the  individual  members  in  good  standing  at 
the  'time  of  the  schism  were  legally  members  of  their 
respective  state  organizations,  and  when  Bock  went  into 
the  new  subordinate  lodge  no  beneficiary  certificate  was 
issued  to  him.  The  defendant  grand  lodge  refused  to 
issue  new  certificates,  because  the  members  had  certifi- 
cates issued  to  them  before  the  disruption;  and  it  is 
evident  that  the  refusal  to  issue  new  certificates  was 
upon  the  ground  that  such  act  would  be  Iq  the  nature  of 
an  acknowledgment  of  the  legitimacy  of  the  rival  state 
grand  lodge.  In  fact,  the  defendant  grand  lodge  has 
always  claimed  that  it  has  rightful  jurisdiction  over  all 
the  subordinate  lodges,  and  that  there  is  no  other  A.  O. 
U.  W.  in  Iowa  excepting  such  asacknowledge  allegiance 
to  that  organization  which  claims  to  be  loyal  to  the 
Supreme  Lodge  of  the  United  States.  Bock  did  not 
withdraw  from  Schiller  Lodge  when  he  became  a  member 
of  Loyal  Lodge  No.  237.  He  paid  his  dues  in  the  new 
lodge  until  his  death,  amounting  to  about  twenty  dollars, 
and  also  paid  all  dues  and  assessments  made  by  Schiller 
Lodge.  After  his  death  the  plaintiff  made  the  requisite 
proofs,  and  presented  her  claim  to  the  body  which  refused 
to  recognize  the  supreme  lodge ;  and  this  organization, 
which  in  the  record  is  denominated  the  disloyal  lodge, 
paid  to  her  the  full  sum  of  two  thousand  dollars,  and 
she  delivered  her  beneficiary  certificate  to  that  organiza- 
tion, fully  receipted.  A  claim  was  also  made  against  the 
loyal    grand   lodge,   defendant    An    assessment  was 
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it  was  unpaid,  she  would  have  been  entitled  to  the  pay- 
ment of  two  thousand  dollars  from  the  defendant  upon 
surrendering  it  and  receipting  it.  The  defendant  never 
denied  liability  upon  the  certificate.  It  refused  to  issue 
a  new  one,  and  it  had  no  power  to  do  so,  because  the 
plaintiff's  husband  was  not  eligible  to  additional  insur- 
ance. And  the  defendant  is  not  liable  upon  the  ground 
of  estoppel,  simply  because  the  deceased  must  have 
known  that  he  had  but  one  contract  of  insurance,  and 
that  was  for  two  thousand  dollars.  The  plaintiff 
acquired  no  right  to  the  money  because  an  assessment 
was  made  by  the  defendant.  It  must  be  made  to  appear 
that  it  is  held  by  the  officers  in  trust  for  her.  It  does 
not  api)ear  that  the  defendants  made  any  valid  contract 
to  pay  her  the  sum  claimed,  except  as  embodied  in  the 
certificate,  which  we  have  found  has  been  fully  paid. 

Affihmed. 


1. 


8. 


Cleveland  v.  Stilwell  et  al. 

Assault  and  Battery :  BvmsNCB  against  abbttob.  In  a  civU 
action  against  a  father  and  son  for  an  assault  and  battery,  though 
the  evidence  failed  to  show  that  the  father  took  an  actual  part  in 
the  assault,  it  did  show  that,  before  it  was  ended,  he  in  an  angry 
and  excited  manner  expressed  his  interest  on  the  side  of  his  son, 
and  a  readiness  to  take  a  part  in  the  trouble.  Held  that  this  was 
sufficient  to  justify  a  verdict  against  him  as  an  abettor. 

: .  InFuch  case,  evidence  of  the  acts  and  declarations 


of  the  father  during  the  fight  was  competent  to  show  his  spirit  and 
purpose  in  encouraging  his  son  in  the  matter. 

:  TWO  DBFENDAMTB :  INSTBUCTIONS.    In  such  casc,  an  objec- 


tion to  an  instruction  because  it  does  not  discriminate  between  the 
liability  of  the  father  and  son  is  not  weU  taken,  where  such  dis- 
crimination is  mad^  in  other  instructions. 


4.    :  PUNiTTVB    DAMAGES:    INSTBUCTION.     In    such   case,  an 

instruction  from  which  the  jury  might  be  warranted  in  finding 
punitive  damages  is  no  ground  for  complaint  where  it  appears 
from  the  verdict  that  no  such  damages  were  found. 

Appeal  from  Marion   District  Court. — Hon.    J.    K. 

Johnson,  Judge. 


Filed,  October  12,  1888. 
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Action  to  recover  damages  sustained  by  plaiiLtiff 
rom  injuries  inflicted  npon  Mm  by  an  assault  and  bat- 
ery  of  the  defendants.  There  was  a  judgment  npon  a 
erdict  against  both  defendants.     John  Stilwell  alone 
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abattor. 


Bays  Bros.,  for  appellant. 

&one  &  Gamble,  for  appellee. 

Bece,  J, — I.  The  point  mainly  relied  npon  by 
loansel  to  reverse  the  case,  if  we  are  to  jadge  from  the 
,  ^j  attention  given  thereto,  is  that  the  evidence 
l  fails  to  connect  the  appellant,  John  Stilwell, 
with  the  assanlt,  and  that  there  is  sach  a 
ailare  of  proof  to  show  that  Ife  aided  or  encouraged 
he  other  defendant,  that  the  jadgment  ought  to  be  set 
iside  on  that  ground.  We  think  this  position  of  counsel 
s  not  well  taken.  While  the  evidence  fails  to  show  that 
Lppellant  took  a  part  in  the  assault,  we  think  the  jnry 
vere  authorized  to  find  thereftom  that  he  encouraged  and 
[betted  the  other  defendant.  The  appellant  is  the 
ather  of  the  other  defendant,  who  engaged  with  plain- 
ifi  ;  and  before  it  had  ended,  and  plaintiff  had  received 
he  injuries  of  which  he  complains,  the  appellant  was 
«rtainly  in  an  angry  and  excit«d  manner  demonstrat- 
ng  his  interest  on  the  side  of  his  son,  and,  instead  of 
Lttempting  to  make  peace,  was  expressing  his  readiness 
o  take  part  in  the  trouble.  The  jury,  we  think,  were 
authorized  to  find  that  he  aided  or  encouraged  his  son  in 
lis  assault  on  plaintiff. 

II.  A  witness  was  peniiitted  to  testify  as  to  the 
icts  and  declarations  of  appellant  before  the  fight  was 

over.  The  evidence,  we  think,  was  compe- 
'  ■  ■  tent,  as  it  tended  to  show  the  spirit  or 
Durpose  of  the  appellant  rather  to  encourage  and 
itimulate  strife  than  to  do  the  things  which  would  have 
nade  for  peace. 

III.  A  witness  was  permitted  to  testify  that  when 
ippellant  was  informed  that  "there  waa  damage  done, 

he  dropped  his  feathers  pretty  quick,  and 
"*  """       told  Harvey  [the  other  defendant]  to  put  his 
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coat  on.'*  The  admission  of  the  evidence  is  complained 
of.  Its  evident  purpose  is  to  show  the  appellant's 
spirit  and  disposition  to  encourage  the  fight,  and  that  he 
did  not  change  this  disposition  until  he  heard  of  the 
injury  done  to  plaintiff.  The  reference  to  the  injury 
sustained  by  plaintiff  could  not  have  been  prejudicial 
to  appellant.  The  fact  that  such  injuries  were  sustained 
was  properly  shown  to  the  jury  by  other  evidence. 

IV.  It  is  insisted  that  an  instruction  is  erroneous 
in  that  it  does  not  ^'discriminate  between  the  liability 

^    of  appellant"    and    the   other   defendant. 

8    ^^~"  *   two    QO" 

*  fendante :       We   think  this    was    sufficiently   done  in 

other  instructions,  which  directed  the  jury 
that,  if  they  found  that  appellant  aided,  advised  or 
encouraged  *Hhe  fight,  he  is  liable."  The  liability  of 
the  other  defendant  for  the  actual  assault,  if  found,  is 
correctly  stated  to  the  jury. 

V.  Many  objections  to  the  instructions  are  made  in 
the  assignment  of  errors.  All  are  not  argued.  We  are  of 
^  .   ^1      the  opinion  that  the  instructions  fairly  pre- 

instrocSoM'*  SGiitthelaw  to  the  jury.  Counsel's  objec- 
tions to  them  are  in  many  instances  much 
in  the  nature  of  criticism.  The  jury  were  directed  that, 
upon  finding  that  the  assault  was  unprovoked,  and 
wantonly  and  maliciously  made,  they  could  allow  puni- 
tive damages.  It  is  claimed  that  there  is  no  evidence 
showing  the  facts  justifying  punitive  damages,  and  the 
instruction  was  therefore  erroneously  given.  But  we 
cannot  say  that  there  was  no  such  evidence,  and  we  think, 
as  the  verdict  was  for  ninety  dollars,  and  the  evidence 
shows  that  plaintiff's  jaw-bone  was  broken,  the  jury  in 
fact  allowed  no  punitive  damages,  for  the  actual 
damages  surely  equaled  the  amount  found  by  the  jury. 
No  prejudice  could  have  resulted  to  the  defendant  from 
the  instruction  complained  of.  We  do  not  feel  called 
on  further  to  notice  the  instructions.  In  our  opinion 
they  are  without  error.  Other  matters  in  the  case  do  not 
demand  attention.  The  judgment  of  the  district  court 
is  Affirmed. 
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filing  of  the  prior  petitions  it  has  been  developed  that 
the  injuries  sustained  by  plaintiff's  wife  were  of  a  more 
serious  character  than  was  then  supposed,  and  that  she 
was  permanently  injured  and  disabled,  and  judgment 
was  asked  for  fifteen  hundred  dollars,  l^e  court 
instructed  the  jury  that  the  plaintiff  was  entitled  to 
recover,  if  anything,  such  amount  as  will  compensate 
him  for  the  loss.  The  defendant  moved  for  a  new  trial, 
on  the  ground  that  the  verdict  of  the  jury  is  for  a  greater 
amount  than'  the  claim  presented  to  the  board.  The 
motion  was  overruled. 

It  is  provided  by  the  statute  that  "no  action  shall 
be  brought  against  any  county  on  an  unliquidated 
demand,  until  the  same  has  been  presented  to  the  board 
of  supervisors,  and  payment  demanded. '*  Code,  sec. 
2610.  No  claim  was  ever  presented  to  the  board  that 
the  plaintiff  had  been  permanently  injured,  and  the 
claim  presented  was  for  five  hundred  dollars  only.  It 
would  not  have  been  sufficient  if  the  plaintiff  had  pre- 
sented a  claim  without  stating  how  much  he  believed  he 
was  entitled  to  receive.  Such  amount  must  be  stated, 
and  the  payment  thereof  refused,  before  an  action  can 
be  maintained.  If,  after  an  action  has  been  commenced, 
something  occurs  which  the  plaintiff  believes  entitles 
him  to  a  larger  amount,  such  claim  must  be  presented  to 
the  board ;  but  what  would  be  the  effect  of  such  presen- 
tation we  do  not  determine.  It  is  the  province  of  the 
board  to  determine  whether  a  claim  will  be  paid  or  liti- 
gated. If  a  claim  had  been  presented  for  fifteen  hundred 
dollars,  the  board  might  have  concluded  it  was  best  to 
pay  fifteen  hundred  dollars  than  litigate  it;  but,  under- 
standing that  a  recovery  by  action  in  court  could  not 
exceed  five  hundred  dollars,  the  board  may  have  thought 
better  to  refuse  to  pay  it.  The  statute  plainly  says  the 
claim  must  be  presented  to  the  board.  What  is  a  claim  t 
It  is  a  "  demand  made  of  a  right  or  supposed  right, — 
a  calling  on  another  for  something  due  or  supposed  to 
be  due ,  as  a  claim  for  wages  or  services," — as  defined  by 
Webster.  A  claim  for  wages  or  services  which  failed  to 
state  the  amount  of  money  claimed  would  be  a  nullity 
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id.  of  him  the  hey  to  the  store.  Hall 
I  that  a  mortgage  had  been  phiced  on  the 
ased  to  sarrenderthe  key.  Sabseqaently, 
ifisned  in  the  salt  of  the  McCormici  Har- 
liTie  Co.  V.  Halt  &  Go.,  was  placed  in  his 
at  eleven  o'clock  on  the  same  evening,  he 
le  store,  and  effected  an  enti^nce  through 
d  seized  the  goods.  On  the  tenth  of  Jann- 
d's  attachment,  saed  ont  by  the  owners  of 
for  rents  accruing  within  one  year,  was 
I  hands,  and  he  levied  the  same  on  the 
ach  of  these  snits  was  prosecnted  to  a 
i  special  execations  were  ordered  for  the 
;ached  property.  It  was  conceded  that  the 
.  the  superior  lien  on  the  property.  Plain- 
id  in  that  action,  and  tendered  the  amount 
^ent,  and  the  conrt  entered  an  order 
landlords  to  accept  the  tender,  and  sabro- 
iffs  to  their  rights  under  the  judgment, 
etermines  that  the  interest  of  defendant  in 
,  which  bad  been  delivered  to  plaintiffs 
er  issned  by  the  clerk,  was  the  amount  of 
;  recovered  by  the  Baker  Wire  Company 
irmick  Harvesting  Machine  Company,  and 
oant  for  that  obtained  by  the  landlords, 
ed  to  take  a  money  judgment  for  those 

le  trial  plaintiffs  offered  evidence  to  prove 
custom  of  the  recorder,  when  Instruments 
'ere  delivered  to  him  to  be  recorded  near 
be  close  of  business  on  one  day,  not  to 
nter  them  in  the  index  until  the  next  mom- 
ig;  but  the  court  excluded  the  evidence, 
d  the  jury  that  defendant  was  not  chained 
Lctive  notice  of  the  mortgage  until  the 
s  thereof  were  made  in  the  index.  These 
clearly  right  The  notice  created  by  the 
instrnment  is  constructive.  The  implica- 
mption  that  those  dealing  with  reference  to 
affected  by  the  instrument  have  notice  of 
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>ts  as  are  shown  by  the  record  is  raised  by  the 
and  the  whole  snbject  is  governed  and  limited  by 
jr  section  1925,  Code,  it  is  the  duty  of  the  recorder, 
t  instmment  of  the  character  of  that  in  qnes- 
.eposited  with  him  to  be  recorded,  to  note  thereon 
and  honr  of  filing,  and  enter  in  the- entry-book 
:  the  names  of  the  mortgagor  and  mortgagee,  the 
the  instrament  and  the  filing,  and  the  natare 
astmrnent ;  and  the  section  also  provides  that 
e  time  of  sach  entry  the  instrament  shall  be 
complete  as  to  third  persona,  tinder  this  pro- 
liere  can  be  no  question  as  to  the  time  when  the 
:>ecomea  notice  to  the  world  of  the  instmment. 
the  prescribed  entries  are  made,  any  person 
'  information  with  reference  to  the  property,  by 
«tion  of  them,  would  leam  of  the  existence  of 
rtgage,  and  he  is  charged  with  notice  of  ita 
e,  whether  he  makes  such  examination  or  not. 
il  they  are  made,  the  record,  which  is  the  sonrce 
1  he  is  bound  to  go  for  information,  is  silent,  and 

only  instrument  by  which  he  can  be  charged 
)  constructive  notice. 

There  is  some  conflict  in  the  evidence  as  to 

Hall  informed  defendant,  when  the  demand  was 
made  for  the  key,  that  plaintiffs  were  the 
^=  parties  to  whom  the  mortgage  had  been 
3^^  given.  It  was  undisputed,  however,  that  he 
informed  him  that  a  mortgage  on  the  stock 
a  executed.  The  district  court  instructed  that 
idant  was  informed,  before  the  levy  was  made, 
intiffs  held  a  mortgage,  or  if  he  wtis  then  informed 

facts  as  wonld  have  pnt  a  reasonable  man  upon 
iry  which  would  have  led  to  the  discovery  that 
's  held,  the  mortgage,  and  the  notice  to  surrender 
jerty  prescribed  by  the  statute  had  been  served 
m  before  t&e  salt  was  instituted,  plaintiffs  would 
;led  to  recover.  The  general  verdict  does  not 
ily  imply  a  finding  in  favor  of  defendant  on 
f  these  questions.  Neither  are  they  determined 
ipecial  findings.    The  general  verdict  may  have 
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been  based  upon  a  finding  that  the  levy  was  complete 
before  the  information  with  reference  to  the  mortgage 
was  imparted  to  defendant.  On  that  question  the  court 
gave  the  following  instruction :  ^^  To  constitute  a  good 
levy  upon  personal  property,  the  officer  must  have  such 
property  within  his  dominion  and  control,  and  must, 
within  a  reasonable  time,  reduce  the  same  to  his  actual 
possession.  If  you  find  that  the  defendant,  having  in 
his  possession  the  writs  in  question,  went  to  the  store  of 
Hall  &  Co.  for  the  purpose  of  levying  them  upon  the 
goods  kept  in  said  store,  and,  on  attempting  to  enter, 
found  the  building  locked,  and  thereupon,  in  pursuance 
of  his  intention  to  make  such  levy,  placed  a  guard  on 
the  premises  to  maintain  and  protect  his  possession  and 
dominion  over  the  property,  while  he  himself  went  for 
a  key  with  which  to  effect  an  entrance,  and  within  a 
reasonable  time  returned  and  unlocked  or  broke  open 
the  building,  and  took  actual  possession  ot  the  goods, 
such  acts  would  constitute  a  good  and  sufficient  levy 
from  the  time  he  first  went  upon  the  premises  with  intent 
to  make  the  same." 

In  our  opinion  this  instruction  cannot  be  sustained 
It  holds,  in  effect,  that  if  defendant,  when  he  placed  the 
guard  on  the  premises,  intended  to  maintain  possession 
and  dominion  over  the  proi)erty,  and  thereaf ter«  within  a 
reasonable  time,  effected  an  entrance  and  actual  seizure  of 
the  goods,  the  levy  is  to  be  regarded  as  complete  from  the 
time  he  first  attempted  to  enter  the  building.  But  whether 
a  levy  was  accomplished  depends  upon  the  effect  of  what 
was  done,  rather  than  upon  the  intent  with  which  it  was 
done.  To  constitute  a  levy,  the  sheriff  must,  if  the  prop- 
erty is  capable  of  manual  delivery,  take  actual  possession 
of  it.  Code,  sec.  2967.  He  must  do  that  which  would 
amount  to  a  change  of  possession,  or  which  would  be 
equivalent  to  a  claim  of  dominion,  coupled  with  a  power 
to  exercise  it.  Crawford  v.  Newell^  23  Iowa,  453 ;  Bickler 
V.  Kendall^  66  Iowa,  703.  Now,  while  the  act  of  placing 
the  guard  on  the  premises  may  have  amounted  to  a 
claim  of  dominion  over  the  property,  it  did  not  necessa- 
rily carry  with  it  the  power  to  exercise  that  dominion ; 
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alone  under  the  issue  to  which  the  in  struction  related. 
U  so,  the  instrnotion  was  prejudicial.  Now,  while  we 
will  not  reverse  because  of  an  erroneous  ruling  from 
which  no  prejudice  could  have  resulted,  the  presump- 
tion, in  the  absence  of  anything  in  the  record  to  the 
contrary,  is  that  such  ruling  was  prejudicial.  And  as 
it  cannot  be  determined  in  the  present  case  that  the  jury 
did  not  act  under  the  instruction  in  question  in  finding 
their  verdict,  that  presumption  arises,  and  we  must  be 
governed  by  it. 

III.  In  another    instruction    the  court  used  the 
following  language :  ^'  The  delivery  of  the  instrument  to 

the  recorder,  and  the  stamping  of  the  same 
'  mortMffe :  a«  filed  by  such  recorder,  is  not  a  record 
o^:  m»tl^:  which  will  impart  constructive  notice ;  nor 
will  any  person  be  bound  by  the  record,  or 
notice  of  sv^h  instrument^  uniil  the  proper  description 
thereof  is  entered  in  the  entry -hooJc  or  index-book,  as 
provided  by  law."  Appellants,  while  denying  the  gen- 
eral doctrine  of  the  instraction,  a  question  which  we  have 
already  considered,  took  special  exception  to  that  por- 
tion of  it  which  we  have  italicized.  Qounsel  contended 
that  the  jury  might  well  have  understood  from  that 
language  that  even  actual  notice  to  defendant  of  the 
mortgage  would  not  bind  him,  unless  the  proper  entry 
had  been  made  in  the  index  before  the  notice  was  given. 
It  is  very  apparent,  however,  from. the  whole  instruction, 
that  the  thought  intended  by  the  court  is  directly  the 
opposite  of  that.  Indeed,  in  another  part  of  the  instruc- 
tion, the  jury  were  told,  in  clear  and  express  terms,  that 
actual  notice  to  defendant  of  the  mortgage,  before  the 
levy,  would  bind  him  as  effectually  as  the  record  would 
have  done  if  it  had  then  been  made.  While  the 
particular  language,  then,  standing  alone,  does  not  accu- 
rately or  fully  express  the  meaning  of  the  court,  it  is 
very  clear,  we  think,  that  the  jury  could  not  have  been 
misled  by  it. 

IV.  It  is  contended  that,  as  defendant  did  not  pay 
or  offer  to  pay  the  amount  of  the  debt  secured  by  the 
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mortgage,  as  provided  by  chapter  117,  Laws 

d  ?SSS  °°"  Twenty-first  General  Assembly,  the  levy  is 

IR^nMto?br  ^"^^ '  ^^^  hence  it  was  not  necessary  to 

SSuSwBtt."'  serve  the  notice  of  ownership  prescribed  by 

chapter  45,  Laws  1884,    before  instituting 

;he  suit.     Section  4  of  the  act  provides,  however,  that 

lothing  contained  in  the  act  shall  in  any  way  affect  the 

right  of  the  creditor  to  contest  for  any  reason  the  validity 

)f  the  mortgage.     The  creditors  were  contesting  the 

validity  of  the  mortgage  on  the  grounds  ( 1 )  that  it  was 

Iraudnlent ;  ( 2 )  that  it  had  never  been*  delivered ;  and 

3)  that  they  had  no  notice  of  it,   which,  if   true, 

'endered  itinvalid  as  to  them.    The  provisions  of  the  act 

lave  no  application  when  the  mortgage  is  sought  to  be 

ivoided    on   these  grounds,  and  the  requirement  for 

lotice  is  not  affected  by  them.    For  the  error  pointed 

)at  the  judgment  will  be 

Betdbsed. 


Thb  Rook  Island  Stove  Co.  t.  Waleod  et  at. 

^Rudulent  Conveyanod :  qht  to  dauqbtkb  :  bobscquent  credi- 
TOKS.  Wheie  a  father,  when  eolTent  and  out  of  debt,  and  with  no 
intention  of  contracting  debts,  convejred  land  as  a  gift  to  hu 
danghter,  held  that  Bubaequent  crediton  could  not  have  the  coDvej- 
ance  set  aside  and  the  land  subjected  to  the  payment  of  their 


Appeal  from   Shelby   District    Court. — Hon.    A.    B. 
Thobnell,  Judge. 

Filed,  Ootobeb  12,'  1888. 

This  Is  an  action  in  the  nature  of  a  creditdr^s  bill, 
)y  which  plaintiff  seeks  to  set  aside  a  transfer  of  one 
lundred  and  sixty  acres  of  land  made  by  the  defendant 
kValrod  to  defendant  Nellie  Book,  and  subject  said 
and  to  the  payment  of  a  judgment  held  by  plaintiff 
igainst  said  Walrod.  There  was  a  decree  for  plaintiff, 
Lud  defendant  appeals 

Smith  <&  CulUson,  for  appellant. 
No  appearance  for  appellee. 
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RoTHROCK,  J. — The  debt  upon  which  the  judgment 
was  founded  was  contracted  in  September,  1883,  In 
the  year  1882  the  defendant  Walrod  was  the  holder  of 
certain  contracts  of  purchase  of  the  land  in  controversy 
from  the  Chicago,  Rock  Island  &  Pacific  Railroad 
Company.  He  had  made  certain  payments  on  the  same. 
He  made  the  purchase  intending  to  give  the  land  to  his 
daughter,  Nellie  Book.  In  pursuance  of  this  purpose 
he  advised  his  daughter  and  her  husband  that  he 
intended  to  give  the  land  to  his  said  daughter.  Harvey 
Book,  the  daughter's  husband,  wept  upon  the  land  in 
the  fall  of  1882,  and  did  some  work  in  the  way  of  build- 
ing fence.  The  land  had  no  building  upon  it,  and  was 
,  nearly  all  wild  prairie.  Early  in  the  spring  of  1883, 
Book  built  a  house  on  the  land,  and  took  up  his 
residence  therein.  He  put  up  other  buildings,  and  broke 
prairie,  and  continued  to  reside  there  for  two  years. 
He  and  his  wife  made  payments  on  the  contracts  with 
the  railroad  company.  On  the  thirteenth  day  of  June, 
1883,  Walrod  assigned  said  contractB  to  his  daughter, 
and  has  never  since  assumed  any  control  over  the  land. 
At  the  time  he  made  the  assignment  of  the  contracts, 
Walrod  was*  not  in  debt  to  any  one,  and  was  worth  from 
six  to  eight  thousand  dollars.  His  son  was  engaged  in 
the  hardware  business,  and  he  formed  a  partnership 
with  him  in  September,  1883.  It  appears  that  at  that 
time  the  son  was  largely  in  debt,  which  fact  the  defend- 
ant did  not  know.  The  plaintiff  sold  to  the  partner- 
ship a  bill  of  goods  a  short  time  after  the  defendant 
became. a  member  of  the  firm.  It  does  not  appear  that 
the  defendant  Walrod  contemplated  or  thought  of  con- 
tracting any  debts  when  he  assigned  the  land  contracts 
to  his  daughter. 

The  foregoing  facts  are  undisputed.  The  decree  for 
the  plaintiff  cannot  be  sustained.  It  is  contrary  to 
repeated  decisions  of  this  court.  See  Whitescarver  v, 
Bonney^  9  Iowa,  480 ;  Fifleld  v.  Oaston^  12  Iowa,  218 ; 
and  Lyman  v.  Cessford^  15  Iowa,  229. 

Reversed. 
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Lyman  v.  Laddekbaugh. 

it :     TOLUNtART  :   TO  BSLE^SK    ^TTACHm 

lOH.  Defend&nt  sued  pUiatiff  in  attach 
nag  all  the  facts  in  the  case,  Tolmttaril;  | 
for  the  puTpoee  of  releasing  the  attachm 
( aa  he  alleges  in  this  action  f  <»  tba  recover 
mdaat  would  repay  the  money  if  plaintidC 
res  not  indebted  to  him  when  the  attachi 
t  such  promise  of  repayment  was  not  wii 
1  that  upon  proof  of  it,  and  of  the  further  f 
>we  defendant  at  the  time,  plaintiff  was  em 
the  rule  that  avoluntary  payment,  with  I 
onot  be  recovered,  nnless  made  under  co 
,  unjust  and  oppressive,  did  not  apply. 

:   :   PROmfiE   TO   KKPAT ;   OO 

e  the  agreement  to  repay  the  money  did  i 
I  precedent  to  the  commencement  of  the  s 
ntiff  should  aatisfy  defendant  that  be  dii 
it  when  paid ;  but  it  was  sofflcient  if  he  di< 
that  fact  was  shown  hy  the  evidence  bt  tl 

:  RECOVERY  :  IHCTRUCTiON.     In  an  a 

aid  to  secure  the  release  of  an  attachmei 
kal  promise  to  repay,  the  petition  alleged  I 
I  payment  was  made  was  Illegal  and  uuj 
r  extortion  was  alleged  in  the  petition,  no 
,  Held  that  instructions  from  which  the  ; 
lat  the  payment  was  made  under  fraud 
I  were  not  warranted  by  the  pleadings  or  t 

Be  :  ERRORS  CCRED  BY  VERDICT.     Alleged 

excluding  evidence  on  a  count  of  the  pe 
uinal  damages  ore  found  against  defendau 
sal  on  his  appeal. 

nent :  WROHOPltL ;  actioit  on  bond  ;  ai 
action  2M1  of  the  Code,  where  there  is  t 
mt  bond  for  the  wrongful  suing  out  of  the 
8  fee  may  be  allowed  the  plaintiff,  even  th 


rom   Benton   District   Court.— 
■   KiKNB,  Judge. 

Filed,  Octobee  12, 1888. 
75—31 
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On  the  eighth  day  of  December,  1886,  H.  K.  Lander- 
baugh,  the  defendant  in  this  case,  commenced  an 
action  against  B.  G.  Lyman,  the  plaintifF  herein,  aided 
by  attachment,  to  recover  the  sam  of  six  hundred 
dollars.  The  petition  alleged  that  the  money  was  due 
for  money  and  property  wrongfully  taken  by  Lyman, 
and  converted  to  his  own  use,  and  that  he  was  about  to 
dispose  of  his  property  with  intent  to  defraud  his 
creditors.  The  writ  of  attachment  was  served  by 
garnishing  a  bank  in  which  Lyman  had  a  dei)osit  of 
thirteen  hundred  dollars  or  more.  On  the  day  the 
action  was  commenced  Lyman  paid  to  the  plaintiff 
therein  the  sum  of  five  hundred  and  twenty-six  dollars, 
and  the  ca^e  was  dismissed.  A  few  days  before  this 
action  was  commenced  Lyman  demanded  of  the 
defendant  herein  repayment  of  said  sum,  which  was 
refused.  On  the  thirteenth  day  of  January,  1887,  the 
plaintiff  filed  his  petition  in  this  case,  and  subsequently 
filed  an  amendment  thereto.  The  first  count  of  the 
amended  petition  alleges  the  commencement  of  the 
aforesaid  action  against  plaintiff,  and  the  attachment 
proceedings  thereunder;  that  all  the  money  in  the 
garnished  bank  was  held  under  the  garnishment,  and 
placed  beyond  the  reach  of  plaintiff ;  that  plaintiff  and 
his  wife  were  at  that  time  engaged  in  business  in  Vinton, 
and,  by  reason  of  said  attachment,  were  unable  to  meet 
their  engagements  when  they  became  due  ;  that  in  order 
to  release  the  attached  proi)erty  the  plaintiff,  under 
protest,  and  denying  any  indebtedness  on  his  part,  and 
under  the  express  verbal  promise  of  defendant  to  repay 
the  same  if  the  plaintiff  could  show  that  he  was  not 
indebted  to  him,  paid  to  defendant  the  sum  of  five 
hundred  and  twenty-six  dollars ;  that  plaintiff  paid  said 
sum  to  emancipate  his  property  from  the  said  control 
imposed  by  defendant,  and  that  he  had  no  other  means 
of  immediate  relief,  except  to  advance  said  money  as 
aforesaid.  The  said  count  further  alleges  that  plaintiff 
did  not  owe  defendant  anything ;  that  he  had  not  con- 
verted the  sum  of  six  hundred  dollars,  or  any  other 
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it,  belonging  to  defendant,  to  his  own  use ; 
and  was  illegal  and  anjnst ;  that  defendant 
)ted  to  plaintiff  in  the  snm  of  five  hundred  ' 
ix    dollars,    with  interest    thereon    fnim 
.886.    The  second  count  alleges  the  com- 

the  attachment  snit ;  the  filing  of  a  bond 
fifteen  hundred  dollars  ;  the  issuance  and 
s  writ,  and  that  the  same  was  wrongfully, 
aaliciously  sued  out,  and  without  probable 
ment  was  asked  on  the  bond.  The  answer 
lachment  suit,  the  issuance  and  service  of 
tachment,  the  payment  of  the  money,  and 
for  its  repayment.  It  alleges  that  the 
)  fully  settled  all  matters  involved  in  or 

tbe  said  suit  on  the  day  it  was  begun,  and 
ters  were  satisfied  and  paid,  and  the  action 
:he  cost  of  plaintiff.  There  was  a  trial  to  a . 
srdict  for  plaintiff  for  $840.46.     Defendant 

for  a  new  trial,  and,  while  this  was  pend- 

flled  a  paper  remitting  two  hundred  and 
ollars  of  the  verdict,  as  all  of  the  damages 
le  second  count  of  the  petition,  excepting 
[lie  motion  for  a  new  trial  was  overruled, 
;  rendered  in  favor  of  plaintiff  for  $541.46, 
ey's  fee  of  seventy- five  dollars.     Defendant 

'hippie,  for  appellant. 
>hols,  for  appellee. 

r,  J. — I.  The  appellant  complains  of  the 
court  to  give  to  the  jury  two  instructions 
iked  by  bim,  as  follows  :  "  1.  That  as  to 
le  cause  of  action  set  oat  in  the  first  count 
[  the  petition  you  should  find  for  the 
efendant,  because  there  is  no  evidence 
verdict  can  be  found  on  said  count  in 
or.  2.  As  to  the  claim  made  by  plaintiff 
ant  of  his  petition,  you  are  instructed  that 
from  tbe  evidence  that  plaintiff  paid  to 
;  the  five  hundred  and  twenty-six  dollars. 
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when  the  facts  under  which  the  same  were  claimed  from 
him  were  known  to  him,  then  such  payment  was  volun- 
tary, and  the  plaintiff  cannot  recover  the  same  back, 
unless  you  find  that  plaintiff  paid  said  sum  under  com- 
pulsion which  was  illegal  and  unjust.  The  suing  out  of 
the  attachment,  and  the  garnishment  thereunder,  *  *  ^ 
by  defendant's  direction,  is  not  such  compulsion. '' 
The  appellant  claims  that  these  instructions  were  in 
accordance  with  the  following  proposition  of  law :  ^^  To 
justify  recovering  back  money  paid,  when  all  the  facts 
were  known  to  the  party  paying,  such  payment  must 
not  have  been  simply  an  unwilling  payment,  but  a  com- 
pulsory one,  and  the  compulsion  must  have  been  illegal, 
unjust  and  oppressive. ' '  This  is  substantially  the  law  aa 
announced  in  Dickerman  v.  Lord^  21  Iowa,  842,  and 
seems  to  be  sustained  by  the  authorities.  Murphy  v. 
CreigMon^  45  Iowa,  183 ;  Benson  v.  Monroe^  7  Cush. 
131 ;  2  Greenl.  Ev.  sec.  123 ;  Oustin  v.  City  of  Viroqnaj 
67  Wis.  318 ;  Mays  v.  Oincinnati,  1  Ohio  St.  269. 

But  we  do  not  think  the  instructions  asked  should 
have  been  given.  They  ignored  the  fact  that  the  peti- 
tion alleged,  and  some  of  the  evidence  tended  to  prove, 
that  defendant  agreed,  as  a  part  of  the  consideration  for 
the  payment  of  the  money  to  him,  to  repay  it  if  plain- 
tiff could  show  that  he  was  not  indebted  to  defendant.  In 
fact,  the  latter  admits  substantially  that  this  was  the 
case.  It  must  be  conceded  that,  so  far  as  appellee  was- 
concerned,  he  knew  all  the  facts  as  to  his  liability  when 
he  paid  the  money.  He  was  charged  with  having  wrong- 
fully taken  goods  from  the  store  and  money  from  the 
till  of  defendant.  He  knew  whether  he  had  so  taken 
them  or  not.  Appellee  urges  that  he  did  not  know  the 
facts  upon  which  appellant's  demand  was  based  when 
the  payment  was  made ;  but  that  only  amounts  to  a 
claim  that  he  did  not  know  the  evidence  by  which  appel- 
lant could  sustain  his  demand.  Having  paid  the  money 
with  full  knowledge  of  the  facts  in  regard  to  his  alleged 
liability,  we  think  the  appellee  cannot  recover  on  the 
first  count  of  his  petition  without  showing  that  he  did 
not  owe  to  defendant  the  money  paid  him.    The  release 
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LTolshed,  the  dismissal  of  the  actioD  and 

appellant  ol  the  money  claimed,  were  a 
.eration  for  the  agreement  to  repay  the 
shown  not  to  be  dae.  Hence  the  claim 
irt  of  the  appellant,  that  the  evidence 
appellee  could  have  met  all  liabilities 
limself  and  wife  by  means  of  property 
ichment,  is  immaterial, 
listed  by  appellant  that  the  agreement 
•ney  paid  by  appellee  required,  as  a  con- 
on  precedent  to  the  commencement  of 
)  therefor,  that  he  show  that  he  did  not 
I  it  when  paid ;  that  nntil  such  fact  was 

was  dae  from  appellant  We  do  not 
air  constmction  of  the  agreement.  This 
I,  provide  that  nothing  should  be  dne  from 

that  snit  shonld  not  be  commenced 
til  after  it  shonld  be  shown  that  he  was 
ihe  money.  The  language  of  the  agree- 
;  in  the  petition,  is  as  follows :  "  That  in 
B  said  property  this  plaintiff,  nnder  pro- 
ig  any  Indebtedness  on  his  part  to  the 
upon  the  express  verbal  promise  of  the 
i^.  Landerbangh,  If  plaintiff  could  show 
.indebted  to  him,  to  repay  said  money  to> 
iff  paid  over  to  defendant  the  sum  of  five 
'enty -six  dollars."  The  defendant  testi- 
bis  idea,  all  the  time  the  negotiations  for 
the  attachment  case  were  being  had,  that 
entitled  to  the  money  he  would  pay  it 
e.  It  will  not  be  presumed  that  the  par- 
iment  intended  that  appellant  could  keep 
id  not  belong  to  him,  without  liability, 
Duld  satisfy  appellant  that  the  latter  was 
the  money.  The  facts  of  the  case  are 
L  presumption.  Appellee  had  been 
3pellant  as  a  clerk,  and  if  money  and 
been  taken,  as  claimed  by  appellant, 
St  have  been  taken  during  that    time. 

only  prove  his  innocence  by  bis  own 
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statement,  which  he  had  made  before  the  agreement 
was  entered  into,  or  by  showing  that  the  money  and 
property  had  been  taken  by  others  who  had  access  to  it, 
or  by  showing  that  appellant  had  lost  neither  money  nor 
other  property.  Proof  of  the  second  proposition  conld 
not,  in  the  nature  of  the  case,  be  well  made,  and  the 
evidence  as  to  the  third  was,  or  should  have  been,  under 
the  special  control  of  appellant  The  language  of  the 
agreement  may  properly  be  construed,  in  view  of  all  the 
circumstances,  to  mean  that^  if  appellee  did  not  in  fact 
owe  the  money  paid,  then  the  fact  of  payment  would 
give  to  appellant  no  right  to  the  money.  Any  other 
construction  would  make  the  agreement  to  repay  prac- 
tically inoperative,  and  that  fact  must  have  been  known 
to  and  considered  by  the  parties  when  they  entered  into 
it.  If  the  money  was  not  due  from  appellee,  then  it 
was  wrongfully  exacted.  The  stipulation  for  repayment 
was  not  designed  for  the  protection  of  appellant,  but 
for  the  benefit  of  appellee,  and  did  not  alter  the  character 
of  appellant's  acts. 

III.    The  paragraph    of   the  charge  to  the  jury, 
numbered  2  1-2,  is  as  follows :     ^'  If  you  should  find  that 

plaintiff  paid  the  five  hundred  and  twenty- 
six  dollars  to  Lauderbaugh  voluntarily, 
that  is,  if  he  paid  the  said  sum  while  at  the 
time  having  other  means  of  immediate  relief,  and  with- 
out fraud  or  compulsion,  or  extortion, — ^then  such  pay- 
ment was  voluntarily  made,  and  cannot  be  recovered 
back  in  this  action,  even  though  Lauderbaugh  promised 
to  repay  said  sum  in  case  plaintiff  herein  should  satisfy 
Lauderbaugh  that  he  had  not  taken  or  converts  said 
money ;  and,  in  determining  whether  plaintiff  did  have 
other  means  of  immediate  relief,  you  should  take  into 
consideration  the  fact,  if  it  be  a  fact,  that  plaintiff  had, 
at  the  time  he  made  said  payments,  other  property  than 
that  held  by  the  garnishment,  by  means  of  which  he 
could  have  carried  on  his  business  and  met  his  engage- 
ments." Appellant  complains  of  this  portion  of  the 
charge  on  the  ground  that  it  submitted  to  the  jury  mat- 
ters not  in  issue.    We   think   the   complaint   is  well 
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N'either  fraud  nor  extortion  ia  alleged  in  the 
Dhe  first  contit  is  based  npon  the  agreement 
i  money  in  controversy.  It  charges  that  the 
Lppellant,  on  accoont  of  which  it  was  paid,  was 
I  unjust;"  bnt  the  same  might  be  said  of  any 
in  good  faith,  bnt  nnder  a  mistake  of  fact, 
not  dae.  The  evidence  of  plaintiff  shows 
time  of  the  attachment  he  liad  ample  means 
loney  to  meet  existing  obligations.  Hence  It 
be  inferred  that  the  jury  found  that  appellant 
e  payment  of  the  money  by  fraud,  comp'ul- 
ortion.  The  paragraph  in  question  was  not 
ons  in  the  particulars  specified  by  appellant, 
conilict  with  the  views  we  have  expressed  as 
:  of  the  agreement. 

omplaint  is  made  of  the  next  paragraph  of 
That  also  submitted  to  the  jury  the  ques- 
tions of  fraud  and  extortion,  and  to  that 
extent,  at  least,  was  erroneous,  for  reasons 
already  stated.  The  petition  does  not 
does  the  evidence  tend  to  show,  that  Lauder- 
w  that  the  claim  on  which  his  action  was 
mot  well  founded.  On  the  contrary,  the  evi- 
)  strongly  to  show  tHat  he  acted  in  good  faith 
;  the  entire  transaction.  He  did  not  deceive 
or  the  evident  reason  that  the  latter  had 
owledge  of  the  facts  upon  which  the  claim 
id  than  any  one  else  could  have.  The  allega- 
3  second  count,  that  the  writ  of  attachment 
:nlly,  wilfully  and  maliciouBly  sued  out,  are 
pend  upon  the  further  allegation,  that  when 
i  oat  the  defendant  therein  was  not  about  to 
lis  property  with  intent  to  defraud  his  credi- 
le  plaintiff  therein  had  no  reasonable  cause  to 
the  was. 

lunsel  discuss  various  rulings  of  the  court  in 

and  excluding  evidence  offered  on  the  issues 

raised  on  the  second  count  of  the  petition. 

The   verdict  of  the  jury  necessarily  shows 

that  the  writ  was  wrongfully  issued,  but  a 
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special  finding  shows  that  it  was  not  sued  oat  malici- 
ously. The  judgment  rendered  included  but  nominal 
damages  for  the  cause  of  action  alleged  in  the  second 
count.  Hence  it  is  evident  that  the  rulings,  if  erroneous, 
were  not  prejudicial ;  and  they  are  not  likely  to  be 
repeated  on  another  trial ;  hence  need  not  be  further 
considered. 

YI.    It  is  insisted  by  appellant  that  the  court  erred 
in  rendering  judgment  against  him  for  an  attorney's 

fee  of  seventy-five  dollars.    It  was  held  in 

'  wrongful :    *  VoTse  V.   PhUUpSj  37  lowa,  431,  that  such 

kond:attor-    fee  could  uot  be  recovered  in  an  action  on 

an  attachment  bond.  But  that  case  was 
decided  under  the  provisions  of  the  Revision  of  1860. 
Section  2961  of  the  Code  expressly  authorizes  *  such  a 
recovery.  Welter  v.  Jfawes,  49  Iowa,  45.  Because  of 
the  errors  pointed  out,  the  judgment  of  the  district 
court  is  Bevebsed. 
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Brown  "v.  The  Town  op  Gband  Junction  etaZ. 

Taxations  assbssmbnt:  appeal :  chanob  of  issue  bt  amendment. 
Plaintiflf  was  assessed  by  the  town  council  upon  goods  and  mer- 
chandise in  the  sum  of  ten  thousand  dollars.  On  appeal  to  the 
district  court,  it  api>eared  that  the  assessment  was  wrongful, 
because  he  had  no  goods  and  merchandise ;  but  the  evidence  showed 
that  he  might  properly  have  been  assessed  that  amount  on  account 
of  moneys  and  credits.  Held  that  it  was  error  to  permit  defendants 
to  amend  their  pleadings  to  conform  to  the  evidence,  and  then  to 
assess  plaintiff  with  ten  thousand  dollars  on  moneys  and  credits, 
because  the  court  could  not  try  any  other  issue  than  that  presented 
by  the  appeaL    (.See  opinion  for  cases  distinguished  ). 


Appeal  from   Oreene   District    Court- -Ron.  J.    H. 

Maoombeb,  Judge. 

Filed,  October  13,  1888. 
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which  it  was  clearly  shown  by  the  evidence  that  the 
assessment  upon  merchandise  was  wroQgfal  and  erro- 
neons.  Bat  after  the  evidence  was  all  introduced,  and 
one  argument  had  been  made  in  the  case,  the  defendant, 
in  the  view  that  the  evidence  showed  that  the  plaintiff  was 
properly  assessable  on  ten  thousand  dollars  of  moneys 
and  credits  for  the  year  1887,  by  leave  of  the  court, 
amended  its  answer  to  conform  to  the  evidence,  and 
demanded  that  the  court  change  the  assessment 
from  merchandise  to  moneys  and  credits.  The 
plaintiff  demurred  to  the  amendment.  The 
demurrer  was  overruled,  and  the  court,  by  its 
decree,  found  that  plaintiff  had  sold  his  merchandise 
prior  to  January  1,  1887,  but  that  he  was  properly 
taxable  on  ten  thousand  dollavs,  the  proceeds  of  the 
sale  of  said  merchandise.  In  other  words,  the  court 
changed  the  assessment  from  an  assessment  upon  per- 
sonal property  or  merchandise  to  an  assessment  upon 
moneys  and  credits.  *  The  question  for  determination  is, 
was  the  court  authorized  to  make  the  change  ?  The 
appeal  was  taken  by  the  plaintiff  from  an  assessment 
upon  personal  property, — ^merchandise.  Appellant  and 
appellee,  by  the  appeal  and  by  the  issues  presented 
by  the  pleadings,  proceeded  to  the  trial  of  that 
question.  The  plaintiff  was  not  advised  by  the  assess- 
ment, nor  by  any  issue  in  the  case,  that  he  would  be 
required  to  show  more  than  that  he  did  not  have  the 
property  upon  which  the  assessment  was  levied.  He 
was  not  required  to  show  that  he  did  not  have  other 
property  upon  which  he  was  liable  to  taxation.  We 
think  the  court  could  not  try  any  other  issue  than  that 
presented  by  the  appeal.  The  decree  of  the  court  finds 
no  support  in  the  cases  of  Dams  v.  City  of  CIitUou^  65 
Iowa,  549,  and  DunUith  A  D.  Bridge  Co.  v.  County  of 
Dubuque^  55  Iowa,  558.  In  those  cases  the  appeals 
involved  merely  the  question  of  the  valuation  placed  upon 
property.  What  is  said  in  the  first-named  case  about 
the  circuit  court  and  this  court  being  invested  with  the 
same  powers  as  boards  of  equalization  was  merely  in 
the  way  of  argument  on  the  question  whether  an  appeal 
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S.  Fraotioe:  misconduct  of  counsel:  duty  and  discbbtion  of 
TRIAL  oouBT :  APPEAL.  It  Ib  improper  and  cenciurable  practioe  for 
an  attorney  to  make  statementot  designed  to  prejudice  a  party  to 
the  suit,  which  are  not  justified  by  the  record  in  the  case  ;  and  a 
question  which  charges  dishonesty,  though  withdrawn,  may  be  as 
prejudicial  as  a  statement  to  the  same  effect.  And  it  Is  the  duty 
of  courts  to  require  attorneys  to  observe  this  rule,  and,  when  it  is 
violated,  to  set  aside  the  verdict,  unless  satisfied  that  the  miscon- 
duct was  not  instrumental  in  securing  it.  But  an  application  to  set 
aside  the  verdict  must  be  determined  by  the  trial  court  in  the  exer- 
cise of  a  sound  discretion,  and  this  court  will  not  interfere  unless 
an  abuse  of  such  discretion  is  shown. 

Appeal  from  Cedar  Rapids   Superior    Court. — Hon. 

John  T.  Stoneman,  Judge. 

Piled,  October  13, 1888. 

On  the  twenty-fifth  day  of  March,  1887,  the  plain- 
tiffs, A.  B.  (Jeorge,  Weeks  &  Co.,  filed  their  petition  in 
this  action,  in  which  they  alleged  that  on  the  thirty-first 
day  of  January,  1887,  they  sold  and  delivered  to 
defendants,  Swafford  Bros,  and  others,  merchandise,  for 
prices  amounting,  in  the  aggregate,  to  $1,028.72,  all  of 
which  was  due  and  unpaid.  A  bill  of  particulars,  show- 
ing the  articles  sold,  and  the  price  of  each,  was  attached 
to  the  petition.  To  this  defendants  answered,  denying 
indebtedness ;  admitting  that  the  goods  described  were 
delivered  to  them ;  but  alleging  that  they  were  so 
delivered,  pursuant  to  a  verbal  agreement,  in  exchange 
for  certain  notes  and  mortgage,  amounting  to  eight  hun- 
dred dollars,  and  two  hundred  dollars  in  money,  payable 
in  thirty,  sixty,  ninety  and  one  hundred  and  twenty  days ; 
that  defendants  delivered  the  notes  and  mortgage,  and 
made  the  first  payment  to  plaintiffs ;  that  plaintiffs 
refused  to  retain  said  notes,  mortgage  and  money,  and 
returned  the  same  to  defendants,  by  whom  they  are  held 
subject  to  the  order  of  plaintiffs.  A  trial  to  a  jury  was 
commenced.  When  the  plaintiffs  had  offered  their  evi- 
dence  in  chief  and  rested,  defendants  offered  to  and  did 
confess  judgment  in  favor  of  plaintiffs  for  $233.02,  and 
costs  of  suit  up  to  that  time.  Defendants  then  filed  a 
motion,  asking  the  court  to  instruct  the  jury  to  return  a 
verdict  for  them  as  to  plaintiffs'  alleged  cause  of  action 


OCTOBER  TERM,  1888. 


Qeorge,  Weeke  &  Co.  t.  Bwaffturd  Bros. 

issed.    This  was  overruled,  and  the  trial  con- 

r  all  the  evidence  had  been  submitted,  and  the 
ts  to  the  jury  had  been  made,  but  before  the 
been  instnicted  by  the  court,  the  defendants 
or  a  continuance  of  the  canse,  on  the  ground 
had  been  misled  by  plaintiffs'  pleadings.  The 
filed  in  support  of  the  application  alleged. that 
aony  of  one  W.  A.  Preston  was  material  to  the 
and  that  he  had  left  the  state  on  the  evening  of 
1887.  Counter-affidavits  and  objections  were 
[)laintiffs,  and  the  application  was  overruled. 
B  ruling  was  made,  plaintiffs  filed  an  amend- 
their  petition,  for  the  purpose  of  making  it 
to  the  proofs.  The  amendment  stated  that  it 
ted  that  plaintiffs  should  take  the  notes  and 
!,  and  investigate  the  same ;  and,  if  they  were 
be  satisfactory  to  them  on  investigation,  they 
!>e  accepted  as  payment,  and  credit  for  their 
;iven  to  defendants ;  but  if  they  were  not  found 
sfactory,  and  no  other  terms  of  payment  were 
pon,  then  defendants  had  the  option  to  return 
ion  of  the  merchandise  delivered  to  them  called 
Cher  goods ;  "  ihat  upon  investigation  plaintiffs 
It  the  notesand  mortgage  were  not  satisfactory, 
led  to  accept  them,  and  so  notified  defendants ; 
ndants  refused  to  make  other  arrangements  for 
or  the  goods,  and  refused  to  return  them, 
its  objected  to  the  filing  of  the  amendment,  but 
jectioa  was  overruled.  Plaintiffs  offered  to 
rification  to  the  answer  to  their  amendment. 
Its  thereupon  asked  time  to  prepare  an  answer 
ise  to  the  matter  set  ont  in  the  amendment,  but 
ied.  They  then  filed  an  answer,  and  the  cause 
litted  to  the  jury.  A  verdict  and  judgment 
dered  for  plaintiffs  for  $1,038.72.    Defendants 
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Robinson,  J. — Appellants  insist  that  the  notes  and 
mortgage  in  question  were  delivered  by  them,  and  received 
by  appellees,  as  an  absolute  payment,  to  the  amount  of 
eight  hundred  dollars.  Appellees  claim  that  they  were 
received  conditionally,  to  be  credited  to  appellants  if 
found  to  be  satisfactory,  otherwise  to  be  returned  ;  that 
appellants  had  the  right  to  return  the  goods  when  noti- 
fied that  the  notes  and  mortgage  were  not  satisfactory ; 
and  that,  having  failed  to  exercise  that  right,  or  make 
other  arrangements  for  payment,  they  are  liable  for  the 
agreed  price  of  the  goods. 

I.  Appellants  contend  that,  .since  the  original  peti- 
tion of  appellees  sought  to  recover  for  an  absolute 
i.sAL«!oondi.    ^^  ^'  goods,   while  the  proof  submitted 

o?ooiki5oS?  teiided  to  show  a  conditional  sale,  the  cause 
SandT  eyi-  ^'  actiou  Set  out  iu  the  petition  was  wholly 
denoe.  uusupportod  by  the  evidence,  and  therefore 

that  their  motion  to  instruct  the  jury  in  their  favor 
should  have  been  sustained.  We  do  not  think  this 
view  is  correct.  If  the  facts  were  as  claimed  by 
appellees,  when  defendants  failed  to  return  the  goods  or 
make  other  arrangements  to  pay  for  them,  the  original 
transaction  ripened  into  an  absolute  sale,  and  api>ellants' 
liability  to  pay  the  agreed  price  in  money  thereby 
became  fixed.  ^^  Ultimate  facts  alone  should  be  pleaded, 
and  not  the  evidence  which  tends  to  prove  such  facts." 
Barbee  v.  Hamilton^  67  Iowa,  420.  We  think  the 
allegations  of  the  original  petition  were  sufficiently  broad 
to  allow  a  recovery  on  the  evidence  submitted.  Haywood 
7).  Woods  J  28  Iowa,  663.  But  it  is  said  that  the  facts 
pleaded  were  not  sufficient  to  apprise  defendants  of  the 
evidence  to  expect,  and  that  they  were  surprised  by 
evidence  improperly  admitted  to  sustain  an  agreement 
set  out  for  the  first  time  in  the  amendment.  That  is 
hardly  possible,  for  the  reason  that  they  put  the  facts 
involved  in  the  transfer  of  the  notes  and  mortgage  in 
issue  by  their  answer.     QqoJc  t>.  Smithy  64  Iowa,  636. 

II.  It  is  said  that  the  court  erred  in  not  allowing 
defendants  time  to  procure  the  testimony  of  Preston,  and 
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iaai.  ^  prepare  an  answer  and  defense  to  the 
'■  amendment  to  the  petition.  The  offering 
dence  was  closed  on  the  ninth  day  of  July, 
The  counter-affldavits  tiled  by  plaintiffashow  that 
I  was  then  in  Cedar  Rapids,  and  that  his 
,nce  at  the  trial  coald  have  been  procnred  by  the 
Ine  diligence.  It  is  also  shown  that  he  was  in 
r  on  the  seventh  day  of  the  same  month,  when  a 
oa  was  issued  for  him.  In  our  opinion  due 
:»  to  procure  his  testimony  was  not  shown,  nor 
ire  merit  in  the  application  for  a  continaance  to 
^^.  prepare  an  answer  and  defense  to  the 
^  amendment.  From  the  nature  of  the  issues, 
^^  defendants  must  have  been  apprised  that 
3uld  need  to  show  all  the  facts  in  regard  to  the 
r  of  the  notes  and  mortgage.  We  are  inclined 
opinion  that  the  amendment  was  not  In  fact 
il.  Cookv.  Smith,  supra;  Lemhe  v.  Daegling, 
I.  601.  But,  however  that  may  be,  there  is 
;  in  the  record  to  justify  the  claim  that  additional 
ms  needed  by  defendants  to  enable  them  to 
.  the  merits  of  their  defense.  The  record  shows 
le  case  was  tried  on  the  part  of  the  plaintiffs, 
be  beginning,  on  the  theory  disclosed  by  the 
nent.  Therefore,  we  think  the  court  property 
.  the  time  asked. 

.  Appellants  complain  of  the  sixth  and  eighth  par- 
B  of  the  charge  to  the  jary,  on  the  ground  that  they 
nan-  ^K^***^  Certain  testimony  of  two  witnesses, 
•^  which  it  is  claimed  shows  that  the  notes 
and  mortga^  were  to  be  retained,  and  credit 
herefor  it  they  proved  to  be  as  represented  by 
mts.  But  the  testimony  of  these  witnesses, 
s  a  whole,  does  not  sustain  the  claim  of  appellants 
rd  to  it.  Detached  portions  of  their  testimony 
tend  to  sustain  it.  The  court  was  under  no 
ion  to  instruct  the  jury  in  regard  to  a  theory  not 
by  the  pleadings,  nor  claimed  to  be  true  by 
party,    nor  sustained  by  the  testimony  of  any 
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IV.  Appellants  complain  that  the  court  excluded 
evidence  of  a  conversation  between  one  of  the  defendants 
8.e«toppel:  ^^^  ^  third  person,  in  the  presence  and 
e^deSw? '  hearing  of  one  of  the  plaintiflfs,  had  on  the 
day  the  agreement  of  sale  was  made,  and 
before  the  delivery  of  the  goods.  It  is  claimed  that  if  the 
terms  of  sale  were  stated  in  that  conversation 
substantially  as  they  are  now  claimed  to  be  by 
defendants,  and  the  plaintiff  who  heard  it  remained 
sileht,  his  silence  would  have  been  evidence  of  assent. 
It  is  true  that,  under  some  circumstances,  the  silence  of 
a  person  whose  duty  it  is  to  6i)eak  may  operate  as  an 
estoppel.  In  this  case  it  was  not  proposed  to  show  that 
the  agreement  had  been  fully  settled  when  the  conversa- 
tion was  had,  nor  that  the  plaintiff  who  heard  it  in  fact 
remained  silent,  nor  that  he  knew  at  that  time  the  terms 
of  the  agreement.  On  the  contrary,  it  is  shown  that  he 
did  not  make  the  agreement,  and  only  knew  its  terms 
from  what  a  partner  told  him.  It  does  not  appear  that 
he  was  under  any  obligation,  morally  or  otherwise,  to 
speak;  hence  we  conclude  there  was  no  error,  in 
excluding  evidence  of  the  conversation. 

y .    Appellants  insist  that  there  was  such  misconduct 
during  the   trial,  on  the  part  of  one  or  more  of  the 
0  pbactict  :       counsel  for  plaintiffs,  as  to  warrant  a  new 
S>uSM?^daty  trial.    A  defendant  was  asked,    on  cross- 
Sftriaf  oourt"  examination,  in  regard  to  a  farm  not  in  any 
appeal.  manner  involved  in  the  case,  *' Is  that  the 

farm  he  placed  a  sixteen  hundred  dollar  attachment  on. 
that  you  swindled  him  out  of?"  It  appears  that  the 
person  referred  to  in  the  question,  as  having  secured  an 
attachment  of  the  farm,  was  the  one  to  whom  defendants 
had  sold  their  merchandising  business  after  the  transac- 
tions involved  in  this  action.  We  discover  no  ground  in 
the  record  for  the  question.  Before  it  was  answered,  it 
was  withdrawn. 

One  of  the  attorneys  for  plaintiffs,  in  his  opening 
remarks  to  the  jury,  stated  that  "the  Swaffords  are 
traders ;  they  traffic ;  they  beat  somebody ; "  and  other 
matters, — some  of  which  were  shown  to  be  true  by  the 
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Stout  v.  Mabshall. 

statute  of  Limitations :  bevival  of  debt  by  wRrrriEN  promise. 
Defendant  in  a  letter  to  plaintiff,  having  referred  to  "those old 
notes,"  said  :  ''You  shall  have  every  cent  that  is  due  on  them." 
Held  not  sufficient  to  revive  the  debt  upon  a  particular  one  of  the 
notes  which  was  at  that  time  barred  by  the  statute  of  limitations. 

Appeal  from  Dallas  District  Court. — ^Hon.  A.   W. 

Wilkinson,  Judge. 

Piled,  October  18,  1888. 

Action  upon  a  promissory  note.  The  cause  was 
tried  without  a  jury,  and  judgment  was  rendered  for 
defendant.    Plaintiff  appeals. 

Ji.  8.  Barry  for  appellant. 

North  <6  Nichols^  for  appellee. 

Beck,  J. — I.  Among  other  defenses  the  defendant 
pleaded  that  the  action  is  barred  by  the  statute  of  limi- 
tations. The  plaintiff  alleges  in  his  petition  that  the 
cause  of  action  on  the  note  is  revived  by  a  written 
admission  that  it  is  unpaid,  and  a  new  promise  to  pay  it. 
The  writing  relied  upon  is  in  these  words:  ^^Dan 
Btovt — Dear  Sir :  Ira  Smith  is  here,  and  spoke  to  me 
in  regard  to  our  settlement  of  those  old  notes.  I  have 
no  money  now,  but  you  shall  have  every  cent  that  is 
due  on  them.  C.  Marshall."  The  district  court  held 
that  this  is  not  sufficient  to  take  the  cause  of  action  out 
of  the  operation  of  the  statute  of  limitations.  The 
abstract  does  not  show  that  evidence  other  than  the 
writing  was  submitted  or  considered  by  the  court  below 
upon  the  issue  arising  under  the  defense  setting  up  the 
statute  of  limitations.  We  cannot  presume  there  was, 
and  must  therefore  decide  the  case  upon  the  written 
instrument  alone. 
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written  instmrnent  which  is  claimed  to 
tion  may,  to  a  proper  extent,  be  connected 
lae  of  action,  and  in  Bome  other  respects  sap- 
irol  evidence.  Bnt  we  have  no  evidence  of  this 

this  case.     We  are  to  determine  whether 
instrument  alone  is  sufficient  to  establish  a 
le  canse  of  action.    We  think  it  is  not. 
may  be  assumed  that  the  instrument  refers 
in  snit.    Bnt  it  is  plainly  not  the  only  note 

The  iDBtrnment  may  be  regarded  as  admit- 
um  is  due  on  all  of  these  notes,  taken  collect- 
as  containing  a  promise  to  pay  such  anm. 
mission  that  an  unstated  snm  is  due  on  all 
Dtes,  and  a  promise  to  pay  each  sum,  is  not 
n  that  anything  is  due  on  a  particular  note 
ise  to  pay  an  amount  on  it.  The  defendant 
>ament  speaks  of  the  "old  notes"  collect- 
tf  a  part  of  them  were  unpaid  and  a  part 
es  language  which  expresses  a  promise  to 
sr  is  due.  Bat  the  language  of  the  instra- 
tys  the  Idea  that  all  of  the  notes  are  not 
he  promises  to  pay  only  snch  enm  as  may 
lem.  The  word  "due,"  in  this  connection, 
ing."  Clearly  the  instrument  only  relates 
which  a  sum  is  due,  and  the  language  used 
idea  that  something  is  not  due  on  some  of 
written  instrument  is  not  a  sufficient  admis- 
e  note  in  suit  is  unpaid,  nor  is  it  a  sufficient 
pay  the  note.    The  judgment  of  the  district 
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District  Township  of  High  Lake  v.  Espeset  et  al. 

Schools :  SCHOOL  funds  :  conversion  by  county  trbasubbr  :  ACnON 
ON  BOND :  DIBECTINO  TEBDICT  :  EVIDENCE.  The  priDcipal  defendant 
had  been  county  treasurer,  and  this  action  is  brought  upon  his 
bond  to  recover  the  plaintiff's  share  of  the  general  school  fund. 
There  was  evidence  tending  to  show  that  defendant  had  received 
the  money,  and  that,  in  his  final  settlement  with  the  board  of 
supervisors,  he  represented  that  he  had  paid  it  to  plaintiff,  and 
thus  obtained  credit  for  the  amount ;  that  he  held  as  a  voucher  for 
it  a  warrant  issued  by  the  county  auditor  in  favor  of  plaintiff's 
treasurer,  but  not  countersigned  by  the  plaintiff 's  president  and 
secretary,  as  required  by  law  ;  that  such  warrant  was  delivered  by 
the  auditor  to  defendant  at  his  request  a  few  days  prior  to  the  end 
of  his  term  of  office  ;  and  that  the  money  was  never  in  fact  paid  to 
plaintiff.  At  the  close  of  plaintiff 's  evidence  the  court  ordered  a 
verdict  for  defendant.    Hdd — 

(1)  That  such  order  was  not  justified  on  the  ground  that  it  was 
not  shown  that  an  apportionment  had  ever  been  made  by  the 
auditor  of  the  fund  in  question,  as  required  by  law ;  for, 
conceding  that  such  apportionment  would  be  necessary  to 
entitle  plaintiff  to  maintain  an  action  for  its  share,  the  repre- 
sentations of  defendant  to  the  supervisors  were,  as  to  him  at 
least,  prima-facie  evidence  thereof,  which  should  have  been 
submitted  to  the  jury. 

(2)  That  such  order  was  not  justified  on  the  ground  that  it  was 
shown  that  plaintiff  had  received  in  the  aggregate,  for  the  years 
included  in  defendant's  term  of  office  and  the  succeeding 
year,  its  full  share  of  the  fund ;  for  an  overpayment  to  it 
for  the  succeeding  year  would  only  be  a  matter  for  adjust- 
ment between  it  and  the  county,  and  not  an  offset  to 
defendant's  liability. 

(8) 'That  such  order  was  not  justified  on  the  ground  that  the 
money  was  payable  only  on  the  auditor's  warrant  counter- 
signed by  defendant 's  president  and  secretary,  and  that  the 
evidence  showed  that  plaintiff  had  no  such  warrant ;  because 
the  money  was  not  demanded  of  the  treasurer  as  such,  but  of 
one  who  had  converted  it  to  his  own  use. 

■ 

Appeal   from    .Emmet    District    Court. — Hon.    Lot 

Thomas,  Judge. 


Filed.  October  13, 1888. 
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IT  Eapeset  waa  treaanrer  of  Emmet  connty 
1,  1883,  to  JauQaiy  1,  1884,  and  the  other 
!  the  BXireties  on  his  official  bond.    This  is 

the  bond  to  Tecover  the  snm  of  fonr 
fifty>  dollars,  which,  as  is  alleged,  came 

of  the  treaearer  for  plaintifl,  and  which 
'  over  either  to  it  or  to  his  snccessor  in 

close  of  plaintiff's  evidence  the  district 

a  verdict  for  defendants,  and  entered 
the  verdict  returned  in  obedience  to  that 
untiff  appeals.  » 

Tly,  for  appellant 

Uen,  for  appellees. 

-The  fond  in  qnestion  is  a  portion  of  the 
fand  of  the  county,  which  is  derived 
evied  by  the  board  of  supervisors  for  the 
ools,  and  interest  on  the  permanent  school 
lance-sheet  presented  by  defendant  to  the 
rvisors  at  the  expiration  of  his  term  of 
'  which  hia  final  settlement  was  made, 
received  daring  the  year  1883  the  sum  of 
mging  to  that  fund ;  also,  that  he  had 
whole  of  that  amount  except  $34B.9Q,  one 
sement  being  $1,610,  paid  to  district town- 
iff  proved  that  one  item  of  the  credit  so 
fendant  was  for  four  hundred  and  fifty 
he  had  credited  to  himself  on  his  ledger 
a  paid  to  it.  It  also  introduced  evidence 
to  prove  that  he  held,  as  a  voncher  for 
warrant  issued  by  the  connty  auditor 
to  pay  that  amount  out  of  the  fund  to  the 
Lsnrer.  The  warrant,  however,  was  not 
by  the  president  and  secretary  of  the 
hip,  and  it  was  shown  that  the  auditor 
Q  defendant,  at  his  request,  a  day  or  two 
piration  of  his  term  of  office.    There  waa 
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evidence,  also,  which  tended  to  prove  that  the  money 
was  never  in  fact  paid  to  plaintiff's  treasurer. 

I.  The  statute  ( Code,  sec.  1781 )  makes  it  the  dnty 
of  the  auditor  to  apportion  the  fund,  on  the  first 
Monday  in  April  and  the  first  Monday  in  September, 
among  the  several  district  townships  and  independent 
districts  in  the  county,  and  by  the  next  section  he  is 
required  to  immediately  notify  the  president  of  each  of 
the  districts  of  the  amount  to  which  his  district  is 
entitled  under  the  apportionment,  and  deliver  to  him 
his  warrant  on  the  treasurer  for  the  amount.  These 
warrants  are  required  to  be  countersigned  by  the  presi- 
dent and  secretary  of  the  district  before  the  treasurer  is 
authorized  to  pay  them.  One  ground  of  the  motion  to 
direct  the  verdict  was  that  the  evidence  did  not  show 
that  the  fund  had  ever  been  apportioned  by  the  auditor. 
The  theory  of  counsel  is  that,  until  such  apportionment 
is  made,  the  fund  remains  the  common  property  of  all 
the  districts  in  the  county ;  and  no  one  of  them  can 
maintain  an  action  to  compel  the  payment  to  it  of  the 
sum  which  might  be  supposed  would  be  due  it  if  the 
proper  division  had  been  made.  The  correctness  of  this 
theory  as  a  general  proposition  may  well  be  conceded. 
If  the  money  remained  in  the  treasury,  it  is  probably 
true  that  the  district  could  not  maintain  an  action  to 
recover  its  share  of  the  fund  until  the  amount  had  been 
ascertained  and  set  apart  to  it.  But  plaintiff's  claim  is 
that  the  money  is  not  in  the  treasury,  but  has  been  con- 
verted by  defendant,  and  that,  by  the  false  representa- 
tions that  the  apportionment  had  in  fact  been  made,  and 
that  he  had  paid  over  to  it  the  amount  ascertained  by  the 
apportionment  to  be  due  it,  he  had  been  allowed  a  credit 
for  the  amount  in  his  settlement ;  and  the  evidence,  as 
we  have  seen,  tended  to  establish  that  claim.  By. claim- 
ing credit  for  the  amount  as  having  been  paid  to 
defendant,  he  in  effect  represented,  not  only  that  the 
payment  had  been  made,  but  that  all  of  the  conditions 
essential  to  give  him  the  authority  to  make  it  had  been 
complied  with.  The  warrant  of  the  auditor  for  the  pay- 
ment of  the  sum  named  out  of  the  fund  U  the  only 
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But  much  the  greater  part  of  the  sum  was  received  in 
1884y  after  the  expiration  of  defendant's  term  of  office. 
The  fund,  as  we  have  seen,  was  diminished  by  the  credit 
claimed  and  allowed  him  in  the  settlement.  If  plain- 
tiff has  received  a  portion  of  the  fund,  after  that  diminu- 
tion, in  excess  of  what  would  be  coming  to  it  upon 
a  correct  apportionment  of  it,  that  would  be  a  matter 
for  adjustment  between  it  and  the  county  or  its  officers, 
or,  possibly,  between  it  and  the  other  districts,  but  the 
question  between  it  and  defendant  would  be  in  no  man- 
ner affected  by  it. 

III.  It  was  also  urged  that,  as  the  treasurer  is 
authorized  to  pay  the  money  only  upon  a  warrant  prop- 
erly countersigned  by  the  defendant  and  secretary,  and 
as  plaintiff  does  not  have  such,  it  cannot  recover. 
But  this  claim  is  disi)Osed  of  by  what  we  have  already 
said.  If  the  money  were  in  the  treasury,  it  could  be 
properly  paid  only  on  such  warrant.  But  the  claim  is 
that  it  is  not  there,  but  was  retained  and  withheld  by 
defendant  upon  a  false  and  unlawful  claim.  While  the 
warrant  would  be  essential  to  entitle  plaintiff  to  recover 
it  from  the  treasurer,  it  is  not  ^sential  to  its  right  to 
recover  it  from  one  who  obtained  it  by  the  means  alleged. 
The  judgment  will  be 

BeV£R8£B. 

Pierce  v.  Hebbold  et  cd. 

Beal  Estate :  tax  title  :  convbtance  with  warranty  :  failure  of 

TTTLB  :  TAZB8  PAID  BT  WARRANTOR  :  INTEREST  IN  LAND.     Where  the 

owner  of  a  tax  title  conveys  with  warranty,  and  the  title  fails,  but 
a  judgment  is  rendered  in  his  favor  for  taxes  paid  by  him  on  the 
land,  and  the  amoimt  thereof  is  in  court,  and  afterwards  a  judg- 
ment IB  rendered  against  him  on  his  covenant  of  warranty,  he  can- 
not claim  that  he  had  an  interest  in  the  land  to  the  extent  of  the 
judgment  for  taxes,  and  that  he  is  entitled  to  credit  for  that  amount 
on  the  judgment  against  him  on  the  warranty. 

Appeal    from    Sac     District    Court.— Ron     J.     H. 

Maoomber,  Judge. 

Piled,  October  13,  1888. 
The  facts  are  stated  in  the  opinion. 
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warranty  in  the  deed  made  by  him  to  Herrold,  nnder 
whom  they  claim,*  as  above  stated.  Early  answered  the 
petition,  and  claimed  and  asked  the  conrt  to  decree 
^Hhat  the  fnnds  in  court,  to  which  he  was  entitled  on 
account  of  taxes  paid  upon  the  land,  may  be  taken  and 
considered  by  the  court  as  the  amount  of  his  interest  in 
the  land  conveyed  by  his  deed  to  David  Herrold,  and 
that  said  sum  may  be  credited  upon  the  judgment  entered 
against  him  on  his  covenants  of  warranty  in  such  deed." 
The  court  decreed  that  Early  was  entitled  to  the  relief 
asked,  and  the  defendants  Bruner  and  Wickersham 
appeal,  and  claim : 

I.  That  the  decree  of  December  3,  1887,  is  an  adju- 
dication  of  the  amount  due  from  Early  on  the  covenants 
of  warranty,  and  that  the  only  question  left  undeter- 
mined was,  who  was  entitled  to  the  money  t  and  that  it 
was  not  intended  or  contemplated  by  the  decree  that  the 
money  paid  into  the  court  by  Early  could  in  any  event 
be  reclaimed  by  him.  It  must  be  conceded  that  this 
claim  is  specious,  at  least,  but  the  terms  of  the  decree 
are  so  indefinite  that  we  are  uncertain  as  to  how  it  should 
be  construed,  and  therefore  do  not  determine  this  ques- 
tion^ 

II.  The  appellants  also  claim  that  Early  is  not 
entitled  to  the  relief  granted,  under  the  ruling  of  this 
court  in  Hooper  v.  Sac  County  Bank^  72  Iowa,  280 ; 
and  we  think  this  position  must  be  sustained.  The 
material  facts  in  that  and  the  case  at  bar  are  identical. 
The  payment  of  the  taxes  by  Early  did  not  have  the 
effect  to  give  him  an  interest  in  the  land.  He  was  sim- 
ply entitled  to  the  money  paid,  with  interest.  It  must 
necessarily  follow  that  his  grantees  did  not,  by  reason  of 
the  covenants  of  warranty,  obtain  any  interest  in  the . 
money  paid  by  Early  for  taxes,  and  which  was  repaid 
him  in  pursuance  of  the  decree  in  Barke  v.  Early. 
Early  only  conveyed  the  land,  and  if  the  title  failed  he 
was  liable  on  his  covenants  of  warranty.  We  are  unable 
to  conceive  of  any  reason  upon  which  the  decree  from 
which  the  appeal  is  taken  can  be  sustained,  and  there- 
fore, it  must  be  Beyebsed. 
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The  Western  Land  Co.  v.  English. 

Company  vs.  Andrew  Nelson,  has  been  changed  to 
Cherokee  county  for  trial,  and  as  the  same  questions 
are  involved  in  each  and  all  of  said  causes,  and  the 
plaintiff  relies  on  the  same  chain  of  title  in  each  and  all 
of  said  causes,  and  for  the  purpose  of  saving  eicpense,  it 
is  hereby  stipulated  and  agreed  that  this  court  or  judge 
shall  have  authority  and  jurisdiction  to  enter  the  same 
judgment  in  each  of  the  foregoing  numbered  cases  that 
the  district  court  of  Cherokee  county  may  enter  in  the 
said  cause  of  Andrew  Nelson,  No.  1,606,  whenever 
either  party  shall  file  in  the  office  of  the  clerk  of  this 
court  a  certified  copy  of  the  judgment  of  said  district 
court  of  Cherokee  county  ;  and  the  clerk  of  this  court 
is  hereby  authorized  and  directed  to  enter  the  proper 
order  or  judgment  in  each  of  said  causes  therefor  ;  and 
the  said  judge  of  this  court  shall  enter  the  exceptions  of 
both  parties  to  such  judgment,  and  each  and  every  part 
thereof ;  and  the  evidence  and  record  in  the  said  cause 
of  the  Western  Land  Company  against  Andrew  Nelson, 
No.  1,606,  shall  be  the  record  and  evidence  in  each  of 
said  causes  for  all  purposes  of  appeal  and  writs  of  error 
or  other  proceedings,  -to  review  such  judgment  as  may  be 
entered,  except  that  the  name  of  each  respective  defend- 
ant may  be  substituted  in  the  place  of  Andrew  Nelson  in 
said  record,  and  the  description  of  the  land  claimed  by 
the  defendants,  respectively ;  and  that  said  cause.  No. 
1,606,  shall  be  set  down  for  trial  on  the  third  day  of  the 
next  term  of  the  district  court  of  Cherokee  county, 
Iowa  (April  13,  1887). 

**  J.  S.  Monk, 

"Geo.  E.  Clarke,  and 

**  Barrett  &  Call  vert, 

"Plaintiff's  Attorneys. 
"  Wm.  Lawrence, 
"J.  B.  Dunn,  and 
"Henry  O'Connor, 
"Defendant's  Attorneys." 
A  judgment  having  been  entered  in  No.  1,606,   a 
certified  copy  thereof  was  filed  in  the  office  of  the  clerk 
of  the  O'Brien  district  court,  and  in  pursuance  of  the 
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Lindsay  v.  The  Clayton  District  Court. 

2.  ,       :  YIOLATIOK    OV    IN JUNCfnON :    FCTNIBHHEKT    A^rEB    APPEAL 

TAKEN  AND  SUPERSEDEAS  BOND  FILED.  The  taking  an  appeal  from 
a  decree  abating  and  enjoining  a  liquor  nuisance,  and  the  filing  of 
a  supersedects  bond,  does  not  suspend  the  injunction,  but  only  the 
abatement  of  the  nuisance,  and  for  a  violation  of  the  injunction 
pending  the  appeal,  the  defendant  may  be  punished  for  contempt. 
( Compare  Jayne  v,  Drorhatigh,  08  Iowa,  711 ). 

,  Certiorari  to  ClayUm  District  Court. 

Filed,  October  16, 1888. 

This  is  an  original  proceeding  in  this  conrt,  the 
object  of  which  is  to  review  the  action  of  the  district 
court,  refusing  to  punish  one  Hagensiok  for  contempt  in 
disobeying  an  injunction. 

A.  Chwpin^  for  plaintiff. 

Noble  &  Updegraff^  for  defendant. 

See  VERS,  C.  J. — ^The  plaintiff  commenced  an  action 
against  J.  L.  Hagensick,  and  in  May,  1887,  a  perpetual 
injunction  ^was  granted,  restraining  said  Hagensick  from 
manufacturing  or  selling  intoxicating  liquors,  and  order- 
ing the  abatement  of  the  nuisance  which  the*  court  found 
existed.  Upon  the  day  subsequent  to  the  rendition  of 
the  decree  the  defendant  in  said  action  appealed  to  this 
court,  and  filed  a  supersedeas  bond,  as  provided  by  law. 
Afterwards,  at  a  subsequent  term  of  court,  the  plaintiff 
filed  a  motion  for  a  rule  requiring  the  defendant  to  show 
cause  why  he  should  not  be  punished  for  contempt,  on 
the  ground  that  he  had  manufactured  intoxicating 
liquor  since  the  granting  of  the  injunction,  in  disobedi- 
ence thereof.  At  the  hearing  of  the  motion  it  was  con- 
ceded that  the  defendant  Hagensick  had,  since  the 
taking  of  the  appeal  and  filing  of  the  supersedeas  bond, 
^^  conducted  the  business  of  manufacturing  beer  in  the 
premises  described  in  the  decree ; "  aad  that  the  ^^  only 
act  of  the  defendant  claimed  to  be  a  contempt  was  the 
manufacturing  of  such  liquor"  since  the  rendition  of 
the  judgment  perpetually  enjoining  him  from  so  doing ; 
and  the  court  held  that  the  ^'  supersedeas  bond  prevents 
the  punishment  for  contempt." 
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Lindaaj  v.  The  Clayton  Difltrict  Court. 


L     It    is  inaisted  that  there  is    no  authority  (or 
ewing  on  certiorari  the  action  of  the  district  conrt  in 

refusing  ic  punish  an  alleged  contempt 
M^ap  against  the  aathority  of  the  court.  That 
mcMtio-    Buch  action  could  not  be  reviewed,  in  the 

absence  of  a  statute,  will  be  conceded ;  and 
'Hrst  Congregational  Church  z.  City  qf  Muscatine,  2 
^  71,  it  is  said:  "These  authorities  are  conclusive 
,  in  the  absence  of  a  statute,  each  court  of  record  is 
sole  and  final  judge  in  the  matter  of  contempt." 
re  was  in  force  when  this  decision  was  made,  and  is 
,  the  following  statute :  "  No  appeal  lies  from  an 
ir  to  punish  for  contempt,  but  the  proceedings  may, 
proper  case,  be  taken  to  a  higher  court,  for  revision, 
certiorari."  Code,  see.  3499.  It  is  said  this  statute 
no  application  when  the  court  refuses  to  punish  the 
mdant  It  will  be  conceded,  for  the  purposes  of  this 
',  that  this  is  true  in  all  cases  where  the  court 
irmlnes  that  a  contempt  has  not  been  committed. 
I  the  court  did  not  do,  but  held,  as  a  matter  of  law, 
;  it  could  not  inquire  into  and  determine  such 
ition,  because  it  was  prevented  from  so  doing  by 
eal  and  gupersedeas.  As  no  appeal  lies,  the  jndg- 
t  of  the  district  conrt  must  he  reviewed  in  a  certto- 
i  proceeding  if  it  can  be  done  at  all.  The  proper 
itrnction  of  the  statute,  we  think,  is  that  the  action 
le  court  may,  in  a  proper  case,  be  so  reviewed ;  that 
Che  proceedings  may  be  reviewed,  whether  the 
:ndant  has  or  has  not  been  punished,  in  all  cases 
n  a  substantial  right,  either  public  or  private,  is 
lived,  which  can  only  be  protected  or  enf orcedfi)y 
proceeding  in  contempt.  That  this  is  such  a  case 
think  there  cannot  be  any  reasonable  doubt. 
II.  It  is  insisted  that  the  appeal  and  supersedeas 
'  the  jadgment,  and  prohibit  the  court  from  making 
■  ■  vio!»-  *°y  inquiry  as  to  whether  a  contempt  has  or 
i^'Smto^  has  not  been  committed ;  and  in  support  of 
w^  ukni  ''^i*  position,  section  3186,  of  the  Code,  is 
m  bw?^  cited  and  relied  on,  the  material  portion  of 
'*■  which  is   as  follows;    "An  appeal  shall 
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not  ^^7  proceedings  on  the  judgment  or  order, 
or  any  part  thereof,  unless  the  appellant  shall 
cause  to  be  executed  *  *  *  a  bond  to  the  effect  that 
the  appellant  shall  pay  all  costs  and  damages  that  shall 
be  adjudged  against  the  appellant  on  the  appeal ;  also 
that  he  will  satisfy  and  perform  the  judgment  or  order 
appealed  from  in  case  it  shall  be  affirmed,"  and  any 
judgment  the  supreme  court  may  render,  or  order  to  be 
rendered.  *' When  such  bond  has  been  approved  by 
the  clerk,  and  filed,  he  shall  issue  a  written  order  com- 
manding the  appellee,  and  all  others,  to  stay  proceed- 
ings in  such  judgment  or  order.  *  *  *  No  appeal 
*  *  *  shall  vacate  or  affect  the  judgment  appealed 
from."  It  will  be  observed  that  the  validity  or  effect  of 
the  judgment  is  in  no  manner  affected  by  the  appeal.  It 
remains  in  full  force,  but  process  thereon  is  suspended 
untU  the  appeal  is  determined.  The  judgment  cannot 
be  enforced  by  process,  but  a  different  rule  prevails  if 
the  judgment  is  self -enforcing.  Jayne  v.  Drorbaugh^ 
63  Iowa,  711.  In  the  case  at  bar  the  nuisance  cannot  be 
abated  until  the  appeal  is  determined.  The  effect  of  the 
supersedeas  is  to  preserve  the  existing  state  of  the  mat- 
ter, whatever  it  may  be*  It  amounts  to  a  suspension ; 
and  the  relief  obtained  thereby  is  of  a  negative,  and  not 
of  an  affirmative,  character.  The  injunction  remains  in 
full  force,  and  the  appeal  and  supersedeas  do  not  affirm 
or  give  the  party  enjoined  the  right  to  violate  it.  If  so, 
then,  where  a  person  is  enjoined  from  committing  waste 
on  real  estate,  he  may,  pending  an  appeal,  do  irrepara- 
ble injury  to  the  estate ;  as  when  he  is  enjoined  from 
removing  heirlooms,  or  destroying  them,  which  possibly 
have  little  or  no  money  value.  So,  too,  when  one  is 
enjoined  from  polluting  a  stream  of  water,  thereby  endan- 
gering the  health  of  large  numbers  of  people.  In  such 
cases,  the  terms,  conditions  of,  and  liability  on,  the 
supersedeas  bond,  do  not  afford  any  adequate  relief  or 
indemnity,  and  certainly  this  is  so  in  the  case  at  bar. 
It  may  be  that,  in  a  proper  case,  this  court,  in  aid  of  its 
appellate  jurisdiction,  would  stay  all  proceedings  in 
contempt  for  a  violation  of  an  injunction  until  the  appeal 
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Gilbert,  Hedge  &  Co.  v.  Glenny. 


Action  in  equity  to  subject  certain  real  estate,  the 
title  to  whicli  is  in  the  defendant  Mary  Glenny,  to  the 
payment  of  a  judgment  against  the  defendant  William 
H.  Glenny,  on  the  alleged  ground  that  the  property 
was  conveyed  to  Mary  Glenny  in  fraud  of  the  creditors 
of  William  H.  Glenny,  who  is  her  husband.  There  was 
a  decree  in  the  court  below  dismissing  the  petition,  and 
the  plaintiffs  appeal. 

T.  B.  Perry ^  for  api)eUants. 

W.  A.  Nichol^  for  appellees. 

RoTHROCK,  J. — The  property  in  question  consists  of 
a  dwelling-house  and  lot,  which  was  purchased  by  the 
_  defendants  in  March,   1886,  and  the  title 

husbSdiuBd   "^^    taken,   and  is  now    held,    by    Mary 
of'^roof^*"  Glenny.    The  burden  of  proof  was  on  the 
^  plaintiffs  to  show  that  she  was  not  the  real 

owner,  but  that  the  consideration  for  the  property 
moved  from  her  husband.  The  court  below  was  of  the 
opinion  that  the  plaintiffs  failed  to  make  the  necessary 
proof,  and  a  careful  examination  of  the  evidence  has  led 
us  to  the  same  conclusion.  It  appears  from  the  evidence 
that  the  wife  kept  boarders  during  the  absence  of  her 
husband,  in  the  war  of  the  Rebellion ;  and  that,  after 
hostilities  ceased,  the  husband  was  kept  in  the  service, 
in  the  medical  department,  at  Yicksburg,  Miss.,  and 
that  the  wife  joined  him  at  that  place,  and  kept  a 
boarding-house  there.  She  accumulated  some  money  in 
this  business,  which  seems  to  have  been  a  separate 
employment,  independent  of  her  duties  as  a  wife.  She 
loaned  this  money  to  her  husband,  and  he  afterwards 
repaid  it,  by  furnishing  the  money  with  which  the  prop- 
erty was  purchased.  We  have  given  attention  to  the 
argument  of  counsel  as  to  the  improbability  of  the 
account  given  of  these  transactions  by  the  defendants  as 
witnesses.  As  the  plaintiffs  attack  the  title,  the  burden 
is  upon  them  to  show  that  it  is  fraudulent ;  and  this 
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■ne  by  mere  inference,  based  upon  the  asBump- 
9  defendants '  testimony  is  nntrnthful. 
imed  that  the  keeping  of  boarders  by  the  wife 
h  a  business,  independent  of  her  duties  as  a 
wife,  as  authorized  her  to  hold  the  proceeds 
of  her  employment  as  her.own.  We  think 
otherwise.  We  have  held  that  a  wife  who 
le  basiness  of  a  washerwoman  on  her  own 
i  from  which  she  received  compensation  from 
irs,  and  controlled  and  expended  her  earnings, 
d  in  an  independent  employment,  and  had 
D  her  earnings,  under  section  3211  of  the 
MewMrter  v.  Matten,  42  Iowa,  288. 
^ei  that  the  money  earned  by  the  wife  passed 
md,  because  it  was  loaned  by  her  to  bim  prior 
to  the  taking  effect  of  Code,  1873 ;  and  that 
under  section  2499  et  seg.  of  the  Revision  of 
I860  she  was  bound  to  place  notice  of  her 
ownership  apon  record,  in  order  to  avoid 
g  her  interest  to  those  giving  credit  to  her 
rhe  debt  for  the  payment  of  which  the  prop- 
ht  to  be  subjected  was  contracted  in  1883, 
}  of  the  Revision  of  1860  was  repealed  by  the 
3  ;  and  in  Jones  v.  Brandt,  S9  Iowa,  332,  it 
at  section  2499  of  the  Hevision  had  no  appli- 
^es  who  became  creditors  of  the  husband 
peal  of  that  statute.  That  case  is  therefore 
^his  question.  We  think  the  decree  of  the 
rt  most  be 

Affibmed. 


516  SUPREME  COURT  OP  IOWA, 

Bryant  &  Co.  v.  Fink. , 


75    610 
97    481 

75    616 

\^  J55  Bryant  &  C©.  v.  Pink  et  al. 
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1?L-*  Kraus  v.  The  Same. 

1.  Appeal :  PRAcncB  :  trial  db  novo  :  kind  of  action.  Where  it 
appears  from  the  record  that  in  the  trial  below  both  the  parties  and 
the  court  regarded  the  action  as  an  equitable  one,  and  that  it  was 
tried  upon  that  theory,  it  will  be  so  regarded  and  tried  in  this 
court. 

2.  Fraudulent  Conveyance :  by  chattbl  hobtoage  :  what  is  : 
EVIDENCE.  A  chattel  mortgage  given  to  indemnify  a  surety  on  a 
bond  is  based  upon  a  valid  consideration  ;  but  where  it  is  also  the 
purpose  of  the  parties  thereby  to  delay  and  hinder  the  creditors  of 
the  mortgagor,  the  mortgage  is  fraudulent  as  to  such  creditors.  And 
in  this  case,  where  it  appeared  that  the  execution  of  the  mortgage 
was,  on  the  part  of  the  mortgagor,  only  one  of  a  series  of  transac- 
tions designed  to  delay  and  hinder  his  creditors,  and  force  them  to 
a  compromise,  and  that  the  mortgagee,  a  few  days  after  its  execu- 
tion, was  engaged  in  aiding  him  in  his  fraudulent  enterprise,  and 
made  no  attempt  to  explain  his  conduct  in  that  regard  when  he 
had  the  opportunity,  Aeldthat  he  was  properly  chargeable  with  a 
participation  in  the  fraudulent  purpose  when  he  accepted  the 
mortgage. 

3.  :  attachino  creditors  :  agreement  :  judgment.  In  a  con- 
test for  priority  between  a  chattel  mortgagee  and  attaching  creditors, 
in  which  the  mortgage  was  assailed  as  fraudulent,  the  mortgagee 
agreed  to  the  appointment  of  a  receiver  upon  the  condition  that 
the  receiver  should  pay  him  the  amount  of  one  of  the  notes  secured 
by  his  mortgage ;  and  this  was  done  accordingly.  The  court  found 
that  none  of  the  notes  was  based  on  a  good  consideration.  It  was 
hetdf  however,  that,  since  one  of  the  notes  was  paid  under  said 
agreement,  by  which  the  other  creditors  obtained  an  advantage* 
the  mortgagee  was  entitled  to  hold  the  money  so  paid,  and  that  the 
judgment  should  so  provide. 

Appeal  from   Cedar   District    Court. — Hon.    J.    H. 

Preston,  Judge. 

Piled,  October  16,  1888. 

On  the  seventh  day  of  Pebruary,  1887,  defendant 
Pink  executed  to  intervenor  Shawver  a  chattel  mortgage 
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official  bond  of  Pink,  as  treasurer  of  a  district  township ; 
and  that,  upon  a  settlement  had  subsequent  to  the  exe- 
cution of  the  mortgage  between  him  and  the  board  of 
directors  of  the  district,  he  was  found  to  be  a  defaulter 
in  the  sum  of  $1,002.51,  which  the  su^reties  had  been 
compelled  to  pay.  Plaintiffs  and  the  intervenors,  except 
Sweeney  &  Co.,  alleged  that  the  mortgage  was  given 
without  consideration,  and  for  the  fraudulent  purpose 
of  hindering,  delaying  and  defrauding  the  creditors  of 
Pink.  Other  issues  were  presented  by  the  pleadings, 
but  no  questions  as  to  them  arose  upon  the  trial.  Shaw- 
ver,  the  Hamner  Mercantile  Company,  and  Cook  and 
Augsberry  each  prayed  for  the  foreclosure  of  his  mort- 
gage. The  cause  was  tried  to  the  court,  who  found  that 
the  Shawver  mortgage  was  without  consideration,  and 
was  fraudulent,  and  entered  judgment  directing  that 
the  funds  in  the  hands  of  the  receiver  be  applied  in  sat- 
isfaction of  the  claims  of  the  other  parties  in  the  order 
of  priority,  as  determined  by  the- judgment.  Shawver 
alone  appeals. 

W.  G.  W,  Oeiger^  for  appellant. 

JoTin  M.  HelmicJc^  George  W.  Ball^  Mills  &  Keeler 
and  Nathaniel  French^  for  appellees. 

Reed,  J. — I.    A  question  arises  as  to  the  manner 
of  the  trial  in  this  court.    Appellees  contended  that  the 

cause  should  be  regarded  as  an  ordinary 
'  praotfce*:       actiou,  aud  be  governed  as  to  the  trial  by 

triftl  d©  novo  I 

kind  of  '  the  rules  applicable  to  that  class  of  cases  ; 
while  appellant  claimed  that  the  proceeding 
is  in  the  nature  of  an  action  in  equity,  and  is  triable  de 
novo.  We  find  it  unnecessary  to  determine  to  which 
class  of  actions  the  proceedings  properly  belonged  origi- 
nally ;  for  we  are  satisfied  by  the  record  that  in  the  trial 
below  both  the  parties  and  the  court  regarded  it  as  an 
equitable  action,  and  it  was  tried  upon  that  theory,  and 
it  will  be  so  regarded  here. 

II.    As  stated  above,  the  mortgage  to  appellant,  by 
its  terms,   is  security  for  two  promissory  notes.    The 
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on  whether  it  is  competent  to  show  by 
I  object  was,  as  alleged  by  appellant  1 
!  intervention,  was  elaborately  and  al 
insel  for  the  respective  parties.  Bnt,  i: 
re  taken  of  the  case,  it  is  not  necessari 
;hat  question.  For  the  purposes  of  th* 
:«d  that  the  evidence  is  competent ;  ani 
ered  it  in  reaching  our  conclnsion ;  an< 
it  donbt  that  at  the  time  the  mortgag 
Fink  was  not  indebted  to  Shawver  in  t 
nine  hundred  dollar  note,  bnt  that  01 
the  parties  had  in  view  was  to  indemni: 
Le  other  sureties  on  Fink's  official  bo 
lability  thereon. 

I.  We  find  that  the  mortgage  was  in  f 
Aa  we  regard  the  baae  as  triable  an 
^jj^,^  court,  we  of  course  give  no  we 
«*•!  ever  to  the  findings  of  fact  by 
«•:  court,  but  reach  our  conclnsioi 
"•  examination  of  the  evidence,  an 
a  of  the  circumstances  which  we  find  est: 
tie  five  hundred  and  twenty  dollar  not< 
oney  borrowed  from  a  bank  for  the 
ring  a  previous  mortgage  on  the  prope 
bout  to  be  foreclosed.  Both  Fink  ai 
I  a  note  to  the  bank  for  the  money ; 
early  appear  which  was  the  principal 
rety  in  that  transaction.  Nor  is  tha 
[  be  conceded  that  Shawver  had  the  ri 
nity  against  his  liability  on  the  boi 
3  necessary,  aa  it  appears  to  have 
irge  the  prior  mortgage  in  order  to  e 
nity,  he  also  had  the  right  to  do  ths 
ing  it,  and  obtain  security  for  t 
ced,  or  indemnity  against  the  liabilit 
iomplishing  that  result.  All  that  he 
ses  then  would  have  been  legitimate, 
had  been  to  thereby  secure  or  indemni 
u  that  case  it  would  have  made  no  difft 
ew  that  Fink  was  insolvent,  and  a  def 
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that  the  effect  of  the  mortgage  would  be  to  postpone  the 
other  creditors,  or  defeat  the  collection  of  their  debts. 
But^  on  the  other  hand,  if  Fink  intended  by  the  transac- 
tion to  hinder,  delay  or  defraud  his  other  creditors,  and 
Shawver  knew  of  that  fact,  and  accepted  the  mortgage  with 
the  view  of  aiding  in  the  accomplishment  of  that  purpose, 
he  will  not  be  permitted,  as  against  the  other  creditors, 
to  retain  the  fruits  of  the  enterprise,  even  though  one 
of  the  objects  he  had  in  view  was  to  obtain  security  for 
himself. 

Now,  the  evidence  shows  conclusively  that  the 
execution  of  the  mortgage  was  but  one  of  a  series  of  acts 
by  which  Fink  intended  to  delay  certain  of  his  other 
creditors  in  the  collection  of  their  debts,  and  compel 
them  to  compromise  with  him,  and  accept  a  small  frac- 
tion of  the  amount  due  them  in  full  satisfaction  of  their 
claims.  That  such  intention  was  fraudulent  will  not  be 
denied ;  or  that  it  will  defeat  the  mortgage,  if  Shawver 
participated  in  it,  is  equally  clear.  If  the  case  rested 
alone  on  the  circumstances  immediately  attending  the 
execution  of  the  mortgage,  it  could  hardly  be  said  that 
they  afford  evidence  of  a  fraudulent  intent  by  api)ellant. 
But  his  conduct  and  actions,  subsequent  to  that,  show 
that  he  was  then  consciously  lending  his  aid  in  further- 
ance of  Fink's  fraudulent  design.  That  this  subsequent 
conduct  would  not  of  itself  defeat  the  mortgage  is 
certainly  true.  But,  unexplained,  it  affords  evidence  of 
the  purposes  he  had  in  view  when  he  accepted  the 
mortgage,  and  he  made  no  attempt  to  explain  it.  When 
conduct  which  is  apparently  suspicious  or  dishonorable 
is  the  subject  of  investigation,  and  the  actor  has  an 
opportunity  to  explain  it,  and  an  interest  in  doing  so, 
yet  fails  or  refuses,  it  is  but  reasonable  that  the-  worst 
construction  should  be  put  upon  it.  The  fair  inference 
is  that  it  is  incapable  of  any  explanation  consistent  with 
honesty  and  fair  dealing.  Two  days  after  appellant 
received  the  mortgage,  he  aided  in  deceiving  and  mis- 
leading another  creditor,  when  Fink's  only  object  in  the 
transaction  was  to  gain  time,  and  thereby  be  enabled  to 
accomplish  his  purpose  of  compelling  a  compromise. 
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1. 


2. 


3. 


Frandulent  Conveyanoes :  oonsfibacy  :  bvidbnce.  The  eyi- 
dence  in  this  case  considered  (see  opinion),  and^d  insufficient 
to  establish  a  conspiracy  to  defraud  creditors  by  the  conveyances  in 
question,  or  to  show  bad  faith  in  any  of  the  conveyances. 

:  QOOD  FAITH  OF  GBANTEB  :  CONSIDBBATION.  Where  a  daughter 


had  money  in  her  father's  hands,  and  he  conveyed  land  to  her,  and 
charged  her  on  his  books  with  the  price  of  it,  and  she,  though  pos- 
sibly not  authorizing  these  transactions  at  the  time,  afterwards 
accepted  the  deed  as  being  in  accord  with  her  wishes,  and  she  had 
no  knowledge  of  any  claim  that  the  conveyance  was  one  of  a  series 
designed  to  defraud  the  creditors  of  a  former  holder  of  the  land, 
held  that  she  was  a  honchflde  purchaser  for  a  sufficient  consider- 
ation. 


:  AonoN  TO  SET  A8IDB :  nrrEBVENnoN :  lis  pendevb.    Where 

one  creditor  brin^  an  action  to  set  aside,  in  his  favor,  a  convey* 
ance  alleged  to  be  fraudulent  as  to  him,  and  another  creditor  comes 
in  and  alleges  that  the  conveyance  is  also  fraudulent  as  to  him,  and 
asks  for  similar  relief  as  to  himself,  he  is  not  an  intervener,  within 
the  meaning  of  Code,  section  2888,  because  he  is  not  interested  in 
the  matter  in  litigation,  nor  in  the  success  of  either  of  the  parties  to 
the  action,  nor  against  both ;  but  he  is  a  mere  interloper,  and  his 
pleadings  are  unknown  to  the  law  and  can  have  no  legal  effect. 
Consequently,  a  petition  of  intervention,  so  called,  in  such  a  case 
does  not  give  constructive  notice,  under  the  doctrine  of  lis  pen- 
dens (Code,  sec.  2028),  that  such  person  claims  an  interest  in  the 
land. 


Appeal  from  Calhoun  District    Court. — Hon.  J.  H. 

Macomber,  Judge. 

Filed,  October  17,  1888. 

Action  in  equity  to  subject  real  estate  in  Calhoun 
county  to  the  lien  of  a  judgment.  On  the  twenty-sev- 
enth day  of  March,  1884,  the  defendant  Lent,  being  then 
the  owner  of  the  land  in  question,  conveyed  it  to  defend- 
ant H.  J.  Griswold,  The  instrument  of  conveyance  was 
in  form  a  warranty  deed,  but  was  intended  to  secure 
the  payment  of  money,  and  was  recorded  two  days  after 
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valuable  consideration.  On  the  thirteenth  day  of  Sep- 
tember, 1887,  Mrs.  Hogg  filed  her  petition  of  interven- 
tion, in  which  she  claimed  title  to  the  land  by  virtue  of 
the  deed  from  Moody.  A  trial  to  the  court  below 
resulted  in  a  decree  in  favor  of  defendants  and  inter- 
venor.    The  plaintiff  appeals, 

M.  W,  FricJc  and  Oeo.  A.  Smithy  for  appellant. 

E.  E.    Stevenson  and  0.  J.  Jolley^  for  appellee. 

Robinson,  J. — I.  The  petition  charges  that  the 
conveyance  to  Griswold  was  executed  and  accepted  to 
1.  FRArDuwKT  defraud  the  creditors  of  Lent,  and  that  the 
SSSJp^lcy? '  conveyances  to  Moody  were  made  in  pursu- 
evidenoe.  ^^^^  qJ  ^  couspiracy  between  Lent,  Griswold 
and  Moody  for  the  same  purpose.^  In  our  opinion  the 
evidence  does  not  support  these  allegations.  It  is  not 
shown  that  Griswold  knew  that  Lent  was  owing  any  one 
but  himself  when  he  accepted  the  deed  as  a  mortgage, 
and  he  conveyed  to  Moody  by  direction  of  Lent  when 
his  claim  was  paid  by  Moody.  When  Moody  made  the 
agreement  to  purchase  of  Lent,  he  had  no  knowledge  of 
any  debts  owing  by  Lent,  excepting  certain  ones  which 
he  paid  to  secure  a  conveyance,  as  a  part  of  the 
purchase  price.  His  object  in  obtaining  a  conveyance 
of  the  land  was  to  secure  the  payment  of  a  debt  owing 
to  him  by  Lent.  The  agreement  to  purchase  was  made 
ten  days  or  two  weeks  before  the  deed  to  Moody  was 
executed.  When  the  deed  was  delivered,  and  the 
money  due  to  Griswold,  and  perhaps  to  others,  was 
paid,  appellant's  transcript  was  on  file  in  Calhoun 
county.  Moody,  of  course,  then  knew  of  Lent's  inter- 
est in  the  land,  and  had  constructive  notice  of  the  filing 
of  the  transcript.  The  judgment  was  therefore  a  lien  on 
the  land  as  against  Moody ;  but,  while  he  was  informed 
of  the  judgment  when  he  took  the  deed,  he  had  no 
actual  knowledge  that  a  transcript  of  it  was  on  file,  and 
was  not,  therefore,  guilty  of  fraud,  so  far  as  the  record 
shows,  in  conveying  the  land. 

II.    The  answer  to  the  petition  of  intervention  sets 
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the  intervention  of  appellant  in  the  action  againat 
_ .  good  I*nt  and  Griswold,  on  the  fourteenth  day 
^^';oc.n-  of  March,  1887  ;  the  filing  of  the  enbatituted 
er«uon.  and  snpplemental  jietition,  and  the  request 
Moody  be  made  a  party  thereto ;  the  dismissal  of 
intervention  proceedings  in  that  action ;  and  the 
mencement  of  this.  It  is  now  insisted  that  inter- 
)r  is  not  an  innocent  purchaser  for  valne,  and  that  the 
tion  of  intervention  filed  March  14,  1887,  gave  her 
itmctive  notice  of  the  rights  of  appellant.  The 
ence  as  to  the  payment  by  intervener  is  not  in  all 
ects  satisfactory.  It  appears  that  she  had  money  in 
hands  of  Moody,  and  that  at  the  time  the  deed  was 
tn  to  her  she  was  charged  with  the  consideration 
000 )  on  Moody's  books.  Whether  she  was  present 
he  time,  or  had  aathorized  the  execution  of  the 
1,  and  the  charing  to  her  accoant  of  the  considera- 
,  is  not  entirely  clear ;  but  the  testimony  is  positive 
■  she  accepted  the  deed,  and  that  it  is  in  accordance 
L  her  desires.  It  does  not  appear  that  she  had  any 
ial  knowledge  of  appellant's  claim.  Therefore  we 
;lnde  that  she  is  a  bona-Jlde  purchaser  for  a  snffi- 
t  consideration. 

III.  Appellees  insist  that  the  petition  of  intervene 
filed  by  appellant,  March  14,  1887,  was  not  such  a 
petition  as  is  contemplated  by  section  2628 
:  of  the  Code.  Appellant  claims  that  it  was  ; 
pen<i«>i.  an^  tj^at,  by  virtue  of  the  petition  filed  by 
I  intervener  and  as  plaintiff  in  this  case,  the  inter- 
>r  in  this  case  purchased  with  constructive  notice  of 
ellant's  rights.  Ferrier  v.  Buzick,  6  Iowa,  368.  A 
ion  who  has  an  interest  in  the  matter  in  litigation,  in 
success  of  either  of  the  parties  to  the  action,  or 
.nst  both,  may  become  a  party  to  the  action.  If  he 
rvenes,  he  must  join  the  plaintiff  in  claiming  what 
sought  by  the  petition,  or  must  unite  with  the 
indant  in  resisting  the  claim  of  plaintiff,  or  must 
land  something  adversely  to  both  plaintiff  and 
indant.  Code,  sec.  3683.  One  who  attempts  to 
rvene  in  an  action  pending  between  other  parties. 
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without  bringing  himself  within  the  provisions  of  the 
statute,  is  a  mere  interloper,  who  acquires  no  rights  by 
his  unauthorized  interference,  unless  objection  thereto 
is  waived.  His  pleadings  are  unknown  to  the  law,  and 
can  have  no  legal  effect.  The  application  of  the  law  in 
regard  to  constructive  notice  often  results  in  great 
hardship,  and  an  attempt  to  apply  it  should  not  be 
approved  unless  its  requirements  as  to  all  material  mat- 
ters have  been  met.  In  this  case  appellant  did  not 
comply  with  the  law  in  any  respect.  It  was  not  inter- 
ested in  the  action  pending  March  14,  1887.  The 
success  of  the  plaintiffs  would  not  have  aided  it  in 
enforcing  its  claim.  They  averred  that  the  conveyance 
to  Griswold  was  fraudulent  as  to  them,  not  as  to  others. 
Appellant  did  not  join  them  in  their  demand  for  relief, 
but  asked  similar  relief  for  itself.  It  did  not  ask  any 
relief  adverse  to  plaintiffs.  Therefore  it  did  not  inter- 
vene in  accordance  with  law,  and  was  properly  dismissed 
from  the  case.  It  is  unnecessary  to  determine  whether 
a  petition  of  intervention,  properly  filed,  would  give  the 
notice  provided  by  section  2628  of  the  Code,  since  no 
petition  of  intervention  was  in  fact  filed.  We  conclude 
that  the  decree  of  the  district  court  must  be 

Affirmed. 
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Railway  Company. 

Bailroads:  bioht  of  way:  abamdonmeitt:  trespass  by  re-entry. 
Under  section  1260  of  the  Code,  where  a  railroad  company  takes 
up  its  track  from  its  fenced  right  of  way,  and  the  owner  of  the  fee 
then  removes  the  fences  and  encloses  the  right  of  way  with  the 
adjacent  land*  the  company  may,  within  eight  years  from  the  time 
of  abandoning  the  use  of  the  right  of  way,  reenter  the  same, 
remove  cross-fences,  fence  the  right  of  way  again,  lay  down  its 
track  thereon,  and  resume  its  use  for  the  operation  of  its  road,  and 
will  not  by  such  acts  be  guilty  of  trespass.  And  the  character  of 
the  road  rebuilt  and  of  the  service  thereon  is  immaterial,  where 
the  original  grant  of  the  right  of  way  is  not  conditioned  upon  the 
character  of  the  road  and  service  thereon. 

Appeal  from   Linn   District    Court.  — Ron.    J.    fl, 

Preston,  Judge. 

Filed,  October  17,  1888. 
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The  plaintiff  seeks  by  this  action  to  recover  dam- 
for  trespass  upon  certain  real  estate.  There  -was  a 
by  jury.  The  court  directed  a  verdict  for'  the 
idaut.    The  plaintiff  appeals. 

RicJcel  «£  Crocker,  for  appellant. 

MiUs  &  Keeler,  tor  appellee. 

RoTHROCK,  J. — On  the  thirty-first  day  of  October, 
Solomon  Fernow,  who  was  then  the  owner  of  one 
Lred  and  sixty  acres  of  land,  by  his  deed,  dnly  exe- 
1  and'  acknowledged,  granted  the  right  of  way 
igh  said  land  for  a  railroad  to  the  Dubuque,  Marioa 
Western  Railway  Company.  A  railroad  was  con- 
ted  upon  said  right  of  way ;  and  it  was  operated 
.  some  time  in  the  month  of  November,  1878,  when 
rack  was  taken  up  by  the  defendant  as  the  successor 
terest  of  the  Dubuque,  Marion  &  Western  Railway 
pany,  and  no  trains  of  cars  were  run  upon  said 
/  of  way  until  about  July  or  August,  1883.  The 
i  of  way  was  fenced  by  the  railroad  company.  The 
itiff  became  the  owner  of  the  land  as  an  heir  of 
mon  Fernow,  deceased,  and  by  conveyance  from 
o-heirs.  After  the  track  was  removed,  he  entered 
L  the  land,  removed  the  railroad  fences,  and  built 
is  across  the  right  of  way.  These  acta  were  done 
oat  authority  from  the  railroad  company.  In  July 
ngust,  1886,  the  defendant  took  down  cross-fences, 
laid  down  a  railroad  track,  and  run  trains  of  cars 
ion,  and  erected  right  of  way  fences  on  each  side  of 
road.  These  are  the  acts  complained  of  by  the 
Ltiff  in  his  original  petition,  which  was  filed  on  the 
ty-eighth  day  of  July,  1886,  and  within  eight  years 
the  track  was  taken  up  and  removed  by  the 
idant 

rhe  district  court  appears  to  have  been  of  opinion 
the  defendant  was  not  a  trespasser  by  its  reentry 
1  the  land,  because  of  the  provisions  of  section  1260 
le  Code,  by  which,  if  a  right  of  way  "shall  not  be 
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used  or  operated  for  a  period  of  eight  years,"  the  land 
and  the  title  thereto  shall  revert  to  the  owner  of  the 
land*from  which  the  right  of  way  was  taken.  All  of 
the  mlings  upon  the  competency  of  the  evidence  appear 
to  have  been  based  upon  this  thought.  If  the  theory 
npon  which  the  case  was  tried  was  correct,  these  mlings 
npon  the  evidence  are  not  erroneous ;  and,  as  we  have 
reached  the  conclusion  that  the  defendant  was  not  a 
trespasser  in  reentering  upon  the  right  of  way  for  the 
purpose  of  constructing  a  railroad  of  some  sort,  no 
further  consideration  need  be  given  to  rulings  upon 
the  evidence.  It  is  not  claimed  that  the  reentry  was 
for  the  purpose  of  removing  earth,  or  making  excava- 
tions not  authorized  by  the  nature  of  the  easement,  as 
in  Vermilya  v.  Chicdgo^  M.  &  St.  P.  Ry.  Co.^  66 
Iowa,  606.  If  there  was  a  right  of  reentry  for  the 
purpose  of  rebuilding  the  railroad,  the  plaintiff  cannot 
claim  that  the  reentry  was  a  trespass,  and  base  his 
claim  for  recovery  upon  the  charact<er  of  road  rebuilt, 
and  the  manner  of  the  railway  service  thereon.  And 
there  is  nothing  in  the  conveyance  of  the  right  of  way, 
in  the  way  of  condition,  proviso  or  limitation,  as  to  the 
line  of  road,  as  in  Crosbie  v.  Chicago^  I.  &  D.  Ry.  Co.y  62^ 
Iowa,  189.  Counsel  have  elaborately  discussed  the  ques- 
tion of  abandonment,  independent  of  the  statute  above* 
cited.  It  is  claimed  that  the  right  to  claim  a  forfeiture,  as 
it  existed  at  common  law,  is  not  taken  away  by  the  stat- 
ute, but  that  the  statute  gives  merely  an  additional 
remedy.  We  do  not  think  the  principle  invoked  by 
counsel  is  applicable  to  the  question  under  considera- 
tion. As  we  understand  the  statute,  it  defines  what 
shall  be  regarded  as  an  abandonment  of  a  right  of  way. 
It  definitely  fixes  the  rights  of  the  parties,  and  under 
its  provisions  nothing  less  than  non-user  for  eight  years 
will  authorize  the  owner  of  the  land  from  which  it  was: 
taken  to  take  possession  of  the  land ;  and  at  any  time 
within  the  eight  years  the  company  owning  the  right  of 
way  has  the  right  to  again  take  up  the  use  for  which  the 
right  of  way  was  granted ;  and  it  is  very  plain  that  the 
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show  that  the  mare  was  on  or  near  the  road  when  the 
train  passed ;  that  she  was  struck  by  the  train  ;  or  was 
frightened  by  it,  and  ran  into  the  cattle-gnard  in  her 
fright.  The  marks  and  injuries  on  the  mare  did  not 
indicate  that  she  was  struck  by  the  train.  The  evidence, 
to  our  minds,  shows  that  it  is  impossible  that  the  mare 
was  driven  before  the  train  into  the  cattle-guard  ;  for,  as 
we  understand  the  facts,  it  was  not  so  deep  that  the 
train  could  have  passed  over  her  while  in  it  without 
killing  her  outright,  or  injuring  her  in  other  parts  of  her 
body  which  showed  no  injury.  We  think  it  is  impos- 
sible that  the  animal  was  in  the  cattle-guard  when  the 
train  passed,  and  it  is  just  as  impossible  that  the  mare, 
becoming  frightened  by  the  cars,  ran  after  them  into  the 
cattle-guard.  We  think  there  is  absolutely  no  evidence 
to  support  the  finding  of  the  jury  that  the  mare  was 
thrown  into  the  cattle-guard  by  the  train.  Such  a 
conclusion  is  against  all  reasonable  inferences  arising 
from  the  facts  of  the  case.  In  our  opinion,  the  district 
court  should  have  set  aside  the  verdict  as  being  utterly 
unsupported  by  the  evidence.  Other  questions  we  do 
not  consider,  as  our  conclusion  above  announced  will 
probably  be  decisive  of  the  case. 

Bevebsed. 


Gadbois  v.  The  Chicago,  Milwaukee  &  St.   Paul 

Railway  Company. 

1.  Bailroads:  injury  to  employe:  EvmENCs:  cross-examina- 
tion. In  an  action  for  an  injury  to  a  car-repairer,  caused  by  ttie 
allegec^  negligent  moving  of  a  train  in  respouBe  to  an  unauthorized 
Bignal,  the  conductor  testified  that  he  was  stadQing  on  the  platform 
and  heard  the  bell  ring,  and  that  it  caused  him  to  turn  and  face  the 
engine.  On  cross-examination  he  was  asked:  "You  thought 
that  a  very  strange  occurrence, — ^the  bell  being  rung,— did  you 
not?"  and  '*  Rather  surprised  you,  didn't  it?"  To  these  questionB 
defendant  objected  as  being  incompetent,  immaterial  and  not 
cross-examination.  Held  that  the  court  erred  in  overruling  the 
objection,  and  that  an  afiOrmative  answer  by  the  witness  was 
prejudiciaL 
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up  said  train.  *  *  *  At  that  time  plaintiff  was 
underneath  said  train,  and  not  observing  or  knowing  of 
said  signal  ♦  *  *  and  having  no  opportunity  of 
avoiding  said  train,"  was  caught  and  injured.  ^'That 
said  signal  was  given  without  authority,  and  acted  upon 
by  said  fireman  and  engineer  *  ♦  *  carelessly,  negli- 
gently and  without  regard  to  the  danger  to  which  the 
plaintiff  was  exposed,  which  danger  was  well  known  to 
them  at  the  time.  And  that  the  engineer  and  fireman  of 
said  train  caused  it  to  be  backed  up,  well  knowing  at  the 
time,  and  having  good  reason  to  believe,  the  plaintiff  was 
ehgaged  in  inspecting  said  train,  and  was  in  a  dangerous 
position  if  said  train  should  be  moved ;  and  that,  well 
knowing  the  same,  the  said  employes  of  defendant  care- 
lessly and  neglig^ntly  moved  said  train,  *  *  *  and 
said  train  was  so  moved  without  giving  any  proper  warn- 
ing or  signal." 

There  was  evidence  tending  to  show  that  it  waa 
usual  and  customary  for  the  plaintiff,  on  the  arrival  of 
trains  at  Cedar  Rapids,  to  proceed  to  inspect  the  cars, 
and  if  the  repairs  needed  were  slight,  he  made  them. 
Such  inspection  was  also  performed  in  part  by  tapping 
the  wheels  with  a  hammer.  The  evidence  further 
tended  to  show  that  the  plaintiff  was  standing  outside  of 
the  track,  and  stooped  down  between  two  of  the  cars  for 
the  purpose  of  making  such  inspection,  when  the  train 
was  moved  back,  and  he  was  thereby  caught  between 
the  cars.  The  backward  movement  was  caused  by  some 
unauthorized  person  directing  the  fireman  to  do  so,  and 
repeated  by  him  to  the  engineer  under  the  belief  that  it 
was  given  by  the  conductor.  The  evidence  shows  that 
the  bell  was  rung ;  but  as  to  whether  this  preceded  the 
movement  of  the  trayi,  or,  rather,  as  to  the  length  of 
time  that  elapsed  between  the  ringing  of  the  bell  and  thQ 
commencement  of  the  movement,  the  evidence  was 
conflicting.  The  jury  found,  in  answer  to  a  special 
interrogatory,  that  such  time  did  not  exceed  ten 
seconds.  The  plaintiff  testified  that  he  did  not  hear  the 
beU. 

L    The  conductor  of  the  train  was  introduced  as  a 
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7  both  parties,  and,   when  on  the  stand  as  a 

witness  for  defendant,  testified  that  he  was 
B-  standing  on  the  platform  at  the  depot,  and 
m-  heard  the  bell  ring,  and  that  "the  ringing 

of  the  bell  cansed  me  to  tarn  around  and 
ogine."  On  cross-examination,  he  was  asked 
ring  questions:  "You  thought  that  was  a 
age  occurrence, — the  bell  being  rung,— did 
"  The  defendant  objected  to  this  question 
imaterial,  incompetent  and  not  cross-examina- 
»e  objectioDS  were  overmled,  and  the  witness 

"I  did."  He  waa  then  asked,  "Rather 
you,  didn't  it  I"  The  same  objections  were 
,  and  the  witness  answered,  "Yes,  sir." 
<e  other  questions  and  objections  thereto,  and 
t  a  similar  character.  The  defendant  insists 
ourt  erred  in  overruling  the  objections  to  the 

qnestions  and  others  of  like  character.  It 
itedly  true  that  witnesses,  on  cross-examina- 
be  required  to  state  any  facts  which  have  a 
to  weaken  or  explain  their  evidence  in  chief, 
pect  to  such  evidence  the  court  is  invested  with 
scretion  ;  but  while  this  is  so,  a  party,  under 
ase  of  a  cross-examination,  cannot  be  per-  ' 
introduce  incompetent  evidence.  All  that  the 
lid  in  his  examination  in  chief  which  is  mate- 
lat  when  the  bell  rung  he  tamed  towards  the 
^hy  he  so  turned,  or  that  he  was  surprised, 
.terial  and  incompetent,  and  had  no  tendency 
that  the  bell  was  not  mng,  or  any  bearing 
question.  If  he  was  surprised  at  the  ringing 
i,  the  jury  might  infer  that  it  was  an  unasaal 
nee,  and  tended  to  show  negligence, 
es  this,  the  qnestions  were  so  framed  as  to 
lissions  from  the  conductor  that  the  ringing  of 
rhich  it  is  conceded  was  a  warning  to  announce 
mt  of  the  train,  was  unusual  under  the  circum- 
nd  therefore  competent  to  be  considered  by  the 
tnding  to  show  negligence.  This  must  have 
object  of  counsel  in  eliciting  the  evidence ;  and 
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it  can  be  readily  seen  that  such  evidence,  commented 
ni)on  by  able  counsel,  probably  would  be  regarded  by 
the  jury  as  having  a  material  bearing  on  the  question  of 
negligence.  Especially  is  this  so  when  the  material 
inquiry  was  whether  the  train  had  been  so  moved  or  not. 
As  bearing  on  the  question  under  discussion,  see  Look6 
V.  8ioux  (My&  P.  By.  Co.^  46  Iowa,  110. 

n.    In  the  ninth  paragraph  of  the  charge,  the  courfc 
told  the  jury  that  the  defendant  was  not  *'  responsible 

for  the  acts  of  persons  not  in  its  employ,  nor 

inetr Qotion :  uudcr  its  coutrol. ' '  As  the  signal  to  move  the 
train  was  given  to  the  fireman  by  a  x>erson  not 
in  the  employ  of  the  defendant,  the  court,  in  effect,  told 
the  jury  that  such  fact  should  not  be  considered  by 
them  in  determining  the  question  of .  negligence.  In 
other  words,  the  claim  of  negligence  stated  in  the  peti« 
tion,  based  on  the  signal,  was  withdrawn  from  the  jury. 
But  in  the  thirteenth  paragraph  of  the  charge  the  jury 
were  told  that  ^^some  evidence  has  been  adduced  show- 
ing that  the  suggestion  *  *  *  to  back  the  train 
came  to  the  fireman  from  a  person  not  in  the  defendant's 
employ,  nor  under  its  control.  This  fact  does  not  estab' 
lish  negligence  on  the  part  of  the  defendant.  It  may  be 
considered  by  you,  however,  in  explaining  in  what  man- 
ner the  train  was  moved."  The  court,  we  think,  prop* 
erly  instructed  the  jury  that  the  defendant  was  not 
responsible  for  what  persons  not  in  its  employ  did,  and 
in  withdrawing  from  the  jury  the  question  of  negligence 
based  thereon,  for  the  reason  that  it  was  immaterial 
whether  the  train  was  moved  in  response  to  a  signal  or 
not.  The  signal,  by  whomsoever  given,  was  not  the 
proximate  cause  of  the  injury.  The  material  question 
was  whether  it  was  moved  in  a  proper  manner,  and  at  a 
proper  time ;  and  therefore  we  think  it  follows  that  the 
jury  should  not  have  considered  such  evidence  for  any 
purpose.  It  had  no  legitimate  bearing  on  the  question 
of  negligence,  which  was  the  only  question  in  the  case. 
But^  as  we  have  seen,  the  court  directed  the  jury  to 
consider  the  evidence  as  to  what  was  done  by  persons 
not  in  its  employ,  as  explanatory  of  the  manner  in 


OCTOBER  TERM,  1888. 

Gwlbois  V.  The  Chicago,  IL  A  St.  P.  Rj. 

I  the  train  was  moved.  In  so  directiii 
inrt  erred,  for  the  reasons  stated,  and  g 
jvidence  had  no  tendenoy  to  show  the 
L  the  train  was  moved.  As  bearing  on 
see  ffammer  v.  Chicago,  S.  I.  &  P.  . 

626,  and  Meyer  v.  OuUen,  64  N. 
ihe  jory  based,  in  part  at  least,  the  (^ 
i  fact  that  an  improper  signal  was  gi,v 
>  given  by  an  improper  person,  abd  tt 
1  the  defendant  was  negligent  in  movi] 
I  manner  it  did,  is  evident  from  their 
J    interrogatories  propoanded    to    th 

1  answer  to  an  interrogatory  as  to  v 
iS  was  injured  by  the  negligence  of 
'yes,  the  jnry  said,  "Yes."  The  ne; 
afoUows:  "Ifyoustate  'Yes'  to  th' 
ion,  then  state  in  what  the  negligence 
was  answered  as  follows:  "Withoi 
,  and  at  an  improper  time."  The  jnry 
:  "Waa  the  engineer  gnilty  of  ne 
ig  his  train,  and,  if  so,  in  what  did  the 
itt"  This  qneation  was  answered  i 
,  he-moved  on  a  signal  improperly  gi 
in."  These  questions  and  answers  si 
'egarded  the  fact  that  a  signal  to  movi 
aen  given  the  fireman  by  an  improper  ] 
tant,  and  it  is  apparent,  we  think,  t1 
erdict  was,  in  part  at  least,  based  there 
reason  a  new  trial  should  have  been  gr 
t  understand  it  to  be  claimed  that  t 
egligent  becanse  he  moved  the  train  in 
irection  of  the  fireman ;  bat  the  claim 
was  moved  in  response  to  the  directioi 
in  by  an  Improper  person.  There  is 
Ig  to  show  negligence  on  the  part  of  tl 
.d  the  right  to  rely  on  the  fireman.  T 
ve  the  train  came  from  the  fireman's 
For  the. reasons  above  stated,  thejnd 
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be  reversed,  and,  on  another  trial,  the  question  of  negli** 
gence,  based  on  the  signal  or  direction  to  move  the 
train,  should  be  eliminated.  We  do  not  regard  it  as 
material  to  consider  the  other  errors  discussed  by  coun- 
sel. Many  of  them  certainly  will  not  arise  on  another 
trial. 

Reyebsed. 

Donnelly  v.  Cedab  County. 


1. 


Appeal :  from  buunos  on  bvidencb  :  no  fbejudicb  shown.  In 
an  action  for  injuriee  on  account  of  a  defective  bridge,  there  was 
judgment  for  the  defendant,  and  plaintiff  appeals,  and  assigns 
errors  only  upon  rulings  on  evidence.  But  there  is  nothing  in  the 
abstract  showing  that  he  introduced  or  offered  any  evidence  of 
damages  sustained  by  him.  Held  that  the  enors  complained  of 
must,  in  the  absence  of  such  evidence,  be  regarded  as  without 
prejudice. 


2. 


:  JUBIBDICnON  :  NO  SHOWINO   OF  APPEAL  TAKBN.     This  COUTt 

has  no  jurisdiction  of  a  cause  in  which  the  abstract  fails  to  show 
that  an  appeal  has  been  taken  or  attempted. 


Appeal  from   Cedar    District    Court. — Hon.    J.    H. 

Peeston,  Jndge. 

Filed,  Octobee  18,  1888. 

Action  to  recover  for  damages  alleged  to  have  been 
caused  by  the  failure  of  defendant  to  rebuild  a  bridge 
which  had  been  washed  away,  and  to  guard  the 
approaches  thereto.  There  was  a  trial  to  a  jury,  and 
verdict  and  judgment  for  defendant.    Plaintiff  appeals. 

/.  N.  Neiman  and  Wm,  P.  WoTf^  for  appellant. 

E.  L  McCoy  and  W.  N.  TVeichleTj  for  appellee. 

Robinson,  J. — Plaintiff  has  filed  in  this  court  an 
abstract  in  which  he  is  styled  "  appellant."  This  shows 
that  he  seeks  to  recover  for  injuries  to  himself,  to  a 
horse,  harness  and  buggy.  The  defendant  has  filed  an 
additional  abstract,  which  is  not  denied,  which  shows 
that  its  answer  denied  plaintiff's  allegations  of  damage 
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.aes3.  Evidence  is  set  oat  in  both  abstracts, 
hows  that  any  evidence  was  introduced  or 
1  tended  to  show  that  plaintiff  had  in  fact 
image  of  any  kind.  The  errors  assigned 
ively  to  ralinga  of  the  court  on  the  intro- 
iridence  as  to  the  character  of  the  bridge  in 
herefore  it  does  not  appear  that  any  preju- 
ave  resulted  from  the  alleged  errors,  nor 
and  exists  for  reversing  the  judgment.  But 
act  shows  that  an  appeal  has  been  taken  or 
lience  it  is  not  made  to  appear  that  this 
risdiction  of  the  cause.  Talbort  v.  Noble, 
f;  Plummer  v.  P&ypl^s  Nat.  Ban&,  74 
^hillips  V.  Follet,  69  Iowa,  89.    The  cause 
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it :  DNBKCORDED  DKXD  :  FRiOBTFT.  An  nnrecorded  deed 
lence  over  a  subsequent  attachmetit  or  judgment, 
:3«ditor  has  no  notice  thereof. 


STENnoN  :  RKTjAaB  i  WHO  AFFRCiED  BT.  A  settlement 
attachment  phuntifl  and  an  iuterrenor,  whereb7  some 
erty  ia  diaobarged,  does  not  affect  the  rights  of  one 
ri(s  unrecorded  deed  of  attached  real  estate, 
t:  FOBKKB  ACTION  DiSKiBSSD.  This  action  to  quiet  title 
1  hj  the  fact  that  plafntiS  began  a  prior  action  for  the 
ae,  which  was  dismiesed  before  this  one  waa  ttied. 
>.  Froat,  49  Iowa,  18S  ). 

1  Mahaska   District  Court. — Hon.  J.  K. 
Johnson,  Judge. 

Filed,  Ootobeb  IS,  1888. 

to  quiet  the  title  in  plaintiff  to  certain  city 
a  trial  on  the  merits  there  was  a  decree  for 
efendant  appeals. 

:  McCoy,  for  appellant. 

'.  Lacey  and  W.  R.   Lacey,   for  appellee. 
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Beck,  J.— L  The  faots,  briefly  stated,  upon  whicl^ 
the  cause  is  to  be  determined,  are  as  follows :  One  M. 
B.  Sturges,  then  the  undisputed  owner  of  the  lots,  con- 
veyed them,  April  12,  1888,  to  plaintiff.  The  deed  was 
not  filed  for  record  until  March  17,  1885.  May  6,  1883, 
defendant  caused  the  lots  and  other  property  to  be 
attached  in  an  action  against  W.  B.  Sturges.  In  this 
action  M.  B.  Sturges  intervened,  claiming  all  the  property 
attached.  Pending  this  action,  a  settlement  was  had 
between  defendant  and  M.  B.  Sturges  ;  and  under  it  all 
the  property  attached,  except  the  lots  involved  in  this 
action,  was  discharged  from  the  attachment.  The  index 
of  the  record  of  plaintiff's  deed  misdescribed  the  lots  in 
controversy.  A  tenant,  occupying  the  property  when  it 
was  conveyed  to  plaintiff,  was  in  possession  when  defend* 
ant  attached  the  lots.  Actual  notice  of  the  condition 
of  the  title  is  not  shown  to  have  been  had  by  defendant 
Before  the  commencement  of  this  action,  another  suit 
had  been  conunenced,  which  was  dismissed  by  plaintiff 
before  this  suit  was  tried. 

II.  The  attachment  did  not  affect  plaintiff 's  title, 
for  an  unrecorded  deed  will  hold  against  an  attaching 

creditor  without  notice.  /An  attaching  or 
'  j"i|<;2Jj^  *  judgment  creditor  does  not  take  precedence 
'  over  the  holder  of  an  unrecorded  deed 
whose  title  is  paramount  to  any  attachment  or  judgment, 
though  the  creditor  had  no  notice  thereof.  See  Mrst 
Nat.  Bank  of  Tama  City  v.  HayzUtt,  40  Iowa,  659,  and 
eases  cited  in  2  McClain,  Dig.  443.  This  is  the  settled 
rule  of  this  state.  The  plaintiff's  deed,  therefore,  must 
prevail  against  defendant  without  regard  to  notice  as  to 
the  title,  actual  or  constructive,  which  he  had  or  had 
not.  We  need  not^  therefore,  inquire  whether  defendant 
had  notice  of  plaintiff's  title. 

III.  The  settlement  between  defendant  and  M.  B. 
Sturges  did  not  affect  plaintiff's  right.    She  was  not  a 

party  thereto,  and  she  cannot  be  affected  by 
**^ti<m^     the  acts  of    mere   strangers,  who  have  no 
SffStedb^*^    power  to  control   or   affect  her  title  and 
interest  in  the  property. 
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The  piioT  action  brought  by  plaintiff,  having 
aissed  before  trial  in  this  case,  does  not  aSecl 
her  rights,  nor  will  this  soit  abate  by  reason 
\ia  thereof.  Jiush  v.  Frost,  49  Iowa,  183. 
The  case  demands  no  fnriiier  consideration, 
ment  of  the  district  coort  is 

Affjbuedi 


Habliohtel  t.  Yahbekt  et  al. 

[rS07  :  TO  KXTOBT  UOHBT  :  TOLCNTABT  PATUEKT ':  PLKADDia. 

km  for  damages  (or  the  extortion  of  0101167  by  r  conspirac; 
ih&t  a  note  was  fint  obtained,  and  that  it  waa  afterwards 
»caiiae  of  the  continned  eziatence  of  the  fear  excited  bj 
ras  said  to  the  plaintiff  at  the  time  the  note  waa  obtained, 
tat  the  petition  waa  not  bad  aa  ehowing  a  Tolontary  pay- 

: :  EViSKjica.    Where  a  note  was  obtained  ol 

ntifl  through  fear,  by  ntoana  of  a  conspiracy,  and  waa  paid 
17a  afterwarda,  and  there  waa  evidence  tending  to  ebow 
waa  agreed  that  plaintiff  would  get  the  money  and  pay 
be  within  that  time,  and  plaintia  testified  that  ahe  paid 
1  ber  continued  fear,  and  ehe  waa  a  Oerman,  aixty-oneyean 
nperfectly  acquainted  with  our  language,  and  with  nc 
ioiuufl  her  in  the  matter,  A«M  that  the  jury,  waa  justified  in 
that  the  payment  waa  made,  not  voluntarily,  but  tbrougfa 

otioiu :  BBPEirnoii  not  bbqdibsd.  Where  the  court  hai 
id  fairly  charged  the  jury  upon  the  Issuee,  no  [sejudict 
from  a  refnaal  to  give  a  further  f  natinction, 

gPECZlL  INTERBOGATOBISS  :  BSFUSED  AS  DOIATBBIAL.  Ther« 

TOr  in  refusing  to  submit  special  interrogatories,  when  the 
I,  however  given,  oonld  not  affect  the  general  verdict. 
:  C0KBPIRA07  :  roBM  07  TXRDiCT.  In  an  action  based  upon 
iracy,  where  the  evidence  tended  to  establish  the  alleged 
acy,  the  court  properly  instructed  that  the  verdict  ahould 
x  for  or  against  both  of  the  defendants. 

from  Linn  District  Court — Hon.  James  D. 
GiFFEN,  Judge. 

Filed,  October  18, 1888. 
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Action  to  recover  damages  of  the  defendants  upon 
the  ground  that  they  entered  into  a  conspiracy  to  extort 
money  from  the  plaintiff,  and,  in  pursuance  of  such  con- 
spiracy, did  es!tort  money  from  her.  The  material 
allegations  of  the  petition  were  denied.  Trial  by  jury, 
verdict  and  judgment  for  plaintiff,  and  defendants 
appeal. 

Chas.  W.  Kepler  and  Frank  Fitzgerald^  for 
appellants. 

Rickel  <fe  Crocker,  for  appellee. 

Seevers,  C.  J. — I.    It  is  insisted  that  no  cause  of 
action  is  stated  in  the  petition,  and  therefore  the  court 
1.  ooKiPOAOT :   erred  in  overruling  a  motion  to  arrest  the 
moneV^^Toi-    judgment  based  upon  this  ground.  Counsel, 
SSmtTp^-    i^  their  argument  in  support  of  the  claim 
^^'  that  no  cause  of  action  is  stated,  seem  to 

rely  o^  the  fact  that  the  defendants  obtained  a  note  for 
seven  hundred  dollars,  which  the  plaintiff,  three  days 
afterwards,  voluntarily  paid,  as  is  claimed.  But  this  is 
not  admitted  in  the  petition.  It  is  true,  it  is  stated 
that  the  note  was  obtained  and  paid,  but  we  understand 
the  petition  to  state  that  the  payment  was  because  of 
the  continued  existence  of  fear,  excited  by  what  was 
said  to  the  plaintiff  at  the  time  the  note  was  obtained. 
That  a  cause  of  action  is  sufficiently  stated  in  the  peti- 
tion to  sustain  the  verdict,  we  have  no  doubt.  The 
petition,  possibly,  should  have  been  more  specific  as  to 
whether  the  plaintiff  paid  the  note  through  fear,  excited 
by  threats  made  when  it  was  obtained,  but  as  defendants 
failed  to  ask  that  it  be  made  more  specific,  they  cannot 
now  complain  of  the  want  of  particularity  of  the 
petition. 

II.  It  is  said  that  the  verdict  is  contrary  to  two 
paragraphs  of  the  charge,  in  which  the  jury  were  told 

2. : :       that  the  plaintiff  could  not  recover  unless 

—:  evidence,  gj^^  p^j^  ^.j^^  ^^^  through  fear,  or  if  the 

plaintiff  voluntarily  gave  or  paid  the  note,  but  that  in 
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T  to  recover,  she  mnst  have  been  induced  to  give 
pay  in  pursuance  of  the  conspiracy.  We  have 
)d  the  subetaace  of  the  instructions  favorably  to  the 
ndants,  and  yet  we  axe  unable  to  concur  in  the  propo- 
n  that  there  is  no  evidence  upon  which  the  verdict 
be  sustained,  conceding  the  instractions  to  be,  in 
:t,  as  we  have  stated.  It  is  said  there  is  no  evidence 
ing  to  show  that  the  plaintiff  paid  the  note  three 
)  after  it  was  executed,  through  fear,  and  in  pursu- 
I  of  a  conspiracy.  In  considering  this  question  it 
lid  be  conceded  that  the  note  was  obtained  through 
and  in  pnrsaance  of  the  conspiracy.  Now,  was  the 
nent  of  the  note  induced  by  the  same  means  t  There 
evidence  tending  to  show  that  it  was  arranged  or 
ed  that  the  plaintiff  would  get  the  money  within  the 
stated,  and  pay  the  note,  and  it  was  for  the  jury  to 
whether  this  was  a  part  of  the  conspiracy.  The 
itiff  testified  that  she  paid  through  fright,  or  that 
ras  frightened  when  she  did  so  ;  and  the  evidence 
ed  to  show  that  such  fright  was  caused  by  threats 
e  when  the  note  was  obtained.  We  think  it  was 
he  jury  to  say,  under  all  the  circumstances,  whether 
plaintiff's  evidence  was  trne  or  not;  and  in  deter- 
ihg  this  question  it  was  material  to  consider  that  the 
itiff  was  about  sixty-one  years  of  age,  and  a  German, 
srfectly  acquainted  vrith  our  langnage,  and  that 
B  was  no  person  on  whom  she  conld  rely  for  advice 
ssistance  in  relation  to  the  matter. 
III.  It  is  said  the  courterred  in  refnsing  an  instrac- 
asked  by  the  defendants.  The  matters  relied  on 
as  showing  the  conspiracy  are  stated  at 
Sucton°^  length  in  the  petition,  and  consist  of  false 
"'**■  representations  of  several  distinct  matters, 
jh  show  the  conspiracy,  and  there  was  evidence  tend- 
to  sustain  the  allegations  of  the  petition.  The 
ence  tended  to  show  that  it  was  represented  to  the 
atifl  that  one  of  the  defendants  had  an  affidavit  in 
possession  which  seriously  affected  a  member  of 
plaintiff's  family,  or,  rather,  would  exonerate  a 
iber  of  plaintiff's  family  from  a  serious  charge,  and 


'^ 
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that  such,  defendant  might  or  would  destroy  such  affi- 
davit, and  that  plaintiff  should  obtain  possession  thereof. 
When  the  note  was  executed,  the  affidavit  was  given  to 
the  plaintiff,  and  the  court  was  asked  to  instruct  the 
jury  that  it  should  not  be  considered  in  determining 
whether  the  note  was  paid  under  fear  or  duress.  This 
instruction  was  refused  on  the  ground,  we  are  justified 
in  supposing,  that  the  court  in  the  charge  had  sufficiently 
instructed  upon  that  question ;  and  we  feel  constrained 
to  hold  that  the  case  was  fairly  and  sufficiently  submitted 
to  the  jury  in  the  charge  of  the  court,  and  therefore  the 
defendants  were  not  prejudiced  by  the  failure  to  give  the 
instruction  asked  by  them. 

/  The  defendants  asked  the  court  to  submit  certain 
special   interrogatories  to  the  jury,    which  the  court 

refused,  and  did  not  err  in  so  doing,  for  the 

^'  intemga-       reasou  that  the  interrogatories  ask  the  jury 

refiuUu  to  determine  as  to  the  existence  of  certain 
isolated  facts,  which,  if  answered  either  way, 
would  not  have  affected  tiie  general  verdict ;  and,  con- 
ceding  all  of  them  as  answered  as  the  defendants  desire, 
we  are  unable  to  see  the  materiality  of  the  findings.  It 
is  said  the  court  erred  in  instructing  the  jury  that  the 

verdict  must  be  either  against  or  for  both 

aoy^onnof  defendants.  This  depends  upon  the  ques- 
tion whether  or  not  a  conspiracy  was  estab- 
lished. The  action  was  based  on  a  conspiracy.  K  a 
conspiracy  was  not  established,  the  verdict  should  have 
been  for  the  defendants;  but  there  was  evidence,  we 
think,  tending  to  show  a  conspiracy.  Whether  it  was 
sufficient  was  for  the  jury  to  say.  The  court  did  not  err 
in  instructing  the  jury  as  it  did,  and  as  we  are  unable  to 
discover  any  error  in  the  record,  the  judgment  of  the 
district  court  must  be 

Affirmed. 
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The  State  v.  III. 

aal :  QBDONAI.  CASE :  BSOOKD.  This  cause  being  mbmltted  upon 
rhat  purporbi  to  be  a  transcript  of  the  record,  bat  which  is  in  no 
laiuter  certified  or  authenticated,  it  cannot  lie  considered,  and  the 
iidgment  is  offlrmed. 

<edl/'rom  Polk  Distriet  Court. — Hon.  Josiah  Given, 
Jadge. 

Filed,  October  19, 1888. 

Tqe  defendant  was  indicted  and  convicted  for 
)ing  a  nnisance,  by  maintaining  a  place  for  the 
twfol  sale  of  intoxicating  liquors.  He  now  presents 
case  on  appeal  to  this  court. 

No  appearance  for  either  party. 

Beck,  J. — The  case  is  presented  here  withont  assign- 
t  of  errors,  brief  or  argnment.  It  is  not  in  a  condi- 
to  permit  its  consideratioii.  There  is  sabmitted  to 
rhat  purports  to  be  a  transcript  of  the  record  of  the 
■t  below,  bat  it  is  in  no  maimer  certified  or  anthen- 
bed,  as  required  by  the  statute.  It  consists  of  copies 
'hat  purport  to  be  papers  and  proceedings  and  the 
^ent  in  the  case.  But  the  papers  are  neither,  col. 
Lvely  nor  separately,  certified  nor  authenticated.  The 
sion  in  the  case  is  affirmed,  and  procedendo  will 
e  requiring  the  court  below  to  proceed  in  the  enforce- 
it  of  its  judgment. 

Affibmbd. 
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Von  Genechtin  V.  The  Citizens'  Insurance  Company^ 

!  75    544 
:  86    888 

75  644  1*    "Fire  Insurance :  action  on  polioy  :  FLEADiNa :  fboofs  of  loss  : 

^  ^  WAIVER.    A  petition  in  an  action  upon  a  policy  of  fire  insurance, 

(»7  ^  which  shows  that  proofs  of  loss  were  not  made  within  the  time  and 

75  544  ^^  ^^6  manner  required  by  the  policy  and  by  section  8,  chapter  211, 

i^^!^i  Laws  of  1880,  and  which  fails  to  state  facts  showing  a  waiver  of 

,^  ^j  such  proofs,  is  bad  on  demurrer. 

I'S  ^/       ^'     • • •  P^^BMATORB  ACTION.    A  petition  in  such 

'  case  is  bad  on  demurrer  when  it  does  not  show  the  lapse  of  time 

required  by  the  policy  for  the  maturity  of  the  claim,  nor  that 
required  by  the  statute  (sec.  8,  chap.  211,  Laws  of  1880),  before  the 
action  can  be  commenced. 

Appeal  from  Des  Moines  District  Court — Hon. 

Charles  H.  Phelps,  Judge. 

Piled,  October  19,  1888. 

Action  on  a  policy  of  insurance  to  recover  for  a  loss- 
by  tire.    A  demurrer  to  the  i)etition  was  overruled. 
Defendant  electing  to  stand  on  its  demurrer,  judgment 
was  rendered  in  favor  of  plaintifF  for  $470.44  and  costs. 
The  defendant  appeals. 

Hurley  &  Hale^  for  appellant. 

D.  N.  Sprague,  for  appellee. 

Robinson,  J. — The  pleadings  show  that  on  the  first 
day  of  August,  1886,  defendant  executed  the  policy  in 
suit ;  thereby  insuring  plaintifF  against  loss  by  fire  on 
his  building  to  the  amount  of  five  hundred  dollars.  In 
Pebruary,  1887,  the  building  was  injured  by  fire  ;  and 
the  loss,  amounting  to  $29.66,  was  promptly  paid.  On 
the  fifteenth  of  May,  1887,  the  building  was  destroyed 
by  fire  to  the  damage  of  plaintiff  in  the  sum  of  $470.44. 
On  the  next  day  after  the  fire  plaintiff  caused  a  letter  to 
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1  to  the  agents  of  defendant  who  procnred  the 
,  and  who  caused  an  adjnstment  of  the  Febru' 
itating  that  the  property  had  been  destroyed 
d  was  a  total  loss.  On  the  day  after  this  letter 
en  the  agents  aforesaid  went  to  plaintiff  to 
xmt  the  loss,  and  informed  him  that  it  wonld 
3d.  A  short  time  after  this,  and  within  thirty 
le  date  of  the  fire,  said  agents  assured  plaintiff 
oas  would  be  paid.  On  the  eleventh  day  of 
7,  said  agents  advised  plaintiff  to  sell  his  home- 
.  estate,  and  pay  certain  claims  on  account  of 
sfendant  bad  been  garnished,  alleging  that 
li  would  pay  his  loss.  That  shortly  after  this, 
n  sixty  days  of  the  tine  of  the  fire,  the  defend- 
ister  came  to  pay  the  loss  ;  but,  on  seeing  the 
fused  to  pay  it.  On  the  twenty-seventh  day 
it,  1887,  proof  of  loss  was  sent  to  the  secre- 
ittsburgh,  with  the  request  that,  if  further 
I  desired,  that  fact  should  be  indicated.  It  is 
n  whether  this  proof  was  verified,  nor  how  it 
:  The  receipt  of  the  proofs  was  never 
dged. 

he  first  ground  of  the  demurrer  was  as  follows : 
ition    *    *    *    shows  that  no  written  proof 

of  loss,  accompanied  by  affidavit  of  facts 
"  and  extent  of  loss,  was  given  to  defendant 
H .  within  the  time  required  by  law  and  the 

conditions  of  the  policy  sued  on."  The 
s  of  the  policy  referred  to  require  that,  -where 
I  occurred,  the  assured  shall  give  to  defendant 
e  notice  of  the  fact;  and  that  as  6oon  as 
if  ter  the  fire  a  particular  statement  of  the  loss, 
;h,  showing  the  facts  in  regard  to  the  fire,  the 
le  assured  to  the  property  insured  and  other 
rendered  to  defendant.  We  are  of  the  opinion 
luties  of  plaintiff  in  regard  to  notice  and  proof 
e  regulated  by  section  3,  of  chapter  311,  of  the 
the  Eighteenth  General  Assembly.  By  the 
B  of  that  section  it  was  only  necessary  for 
75—35 
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plaintiff  to  prove  the  loss  of  the  bnilding ;  that  he  had 
given  defendant  notice  in  writing  of  the  loss,  accom- 
panied by  an  affidavit  stating  the  facts  as  to  how  the  loss 
occurred,  so  far  as  they  are  within  his  knowledge,  and 
the  extent  of  the  loss ;  and  that  such  notice  was  giv^n 
within  sixty  days  from  the  time  the  loss  occurred.  It 
being  necessary  to  prove  these  facts,  they  should  have 
been  averred.  The  petition  shows  affirmatively  that  the 
proof  of  loss  was  not  given  within  the  time  required  by 
statute.  The  conditions  of  the  policy  do  not  extend  the 
statutory  time,  but  attempt  to  restrict  it.  It  is  claimed 
by  appellee  that  the  acts  of  the  agents  of  defendant  had 
the  effect  to  waive  the  conditions  of  the  policy  and  the 
requirements  of  the  statute.  But  the  petition  fails  to 
show  any  fact  from  which  a  waiver  may  be  presumed. 
It  is  not  shown  that  the  agents  who  procured  the  insur- 
ance had  any  authority  to  bind  the  defendant  in  the 
matter  of  adjusting  the  loss  or  agreeing  to  pay  it.  The 
fact  that  they  "  caused  an  adjustment"  of  the  February 
loss  shows  nothing  as  to  their  authority.  The  petition 
does  not  allege  in  terms  nor  in  effect  that  these  solicit- 
ing agents  had  any  authority  to  obligate  the  defendant 
to  adjust  or  pay  the  loss.  The  fact  that  an  adjuster  was 
sent  to  inquire  into  the  matter  tends  to  show  that  the 
soliciting  agents  had  no  authority  as  adjusters.  But  it  is 
not  shown  that  proof  of  loss  was  waived  by  the  adjuster, 
nor  that  the  soliciting  agents  attempted  to  waive  it. 
Therefore  plaintiff  omitted  to  furnish  it  at  his  periL 
Plaintiff  not  only  failed  to  comply  with  the  conditions 
of  the  policy  and  the  statute  as  to  time  within  which  to 
furnish  proof  of  loss,  but  he  fails  to  show  that  the 
proof  furnished  was  under  oath.  In  our  opinion, 
the  first  ground  of  the  demurrer  was  well  taken. 

II.    The  second  ground  of  the  demurrer  is  that  the 
action  was  commenced  prematurely.     The  petition  shows 

that  proof  of  loss  was  made  August  27, 
1887,  and  sent  to  Pittsburgh.  It  does-^not 
show  that  it  was  ever  received  by  defendant. 
The  petition  was  filed  October  7,  1887.  The  policy  in 
salt  provides  that  the  claim  for  loss  thereunder  shall  not 


2. 
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due  and  payable  nntil  sixty  days  after  the  full  com- 
Btion  of  all  the  requirementa  therein  contained.  One  of 
ese  requirements  was  that  a  statement  of  the  loss 
onld  be  rendered  to  the  company,  which  shoald  be 
fned  and  sworn  to  by  plaintiff,  and  should  show  his 
lowledge  as  to  the  origin  and  circumstances  of  the  fire, 
d  other  facts.  The  statute  already  cited  provides  that 
'  action  shall  be  be^an  within  ninety  days  after  notice 
the  loss  has  been  given.  The  notice  required  by  the 
itate  we  think  includes  the  affidavit  showing  the  facts 
regard  to  the  loss  which  must  accompany  it.  There- 
re  we  conclude  that  the  petition  does  not  show  the 
3se  of  time  required  by  the  policy  for  the  maturity  of 
e  claim,  nor  that  required  by  statute  before  the  action 
Q  be  commenced  ;  and  that  the  second  ground  of  the 
morrer  was  well  taken,  ^c.  3,  chapter  311,  Acts  18th 
>n.  Assem. ;  Quinn  v.  Capital  Ins.  Co.,  71  Iowa,  615. 
e  find  it  unnecessary  to  determine  the  sufficiency  of 
a  remaining  ground  of  the  demorrer.  For  the  error 
the  court  below  in  overruling  the  demurrer  its  jndg- 
mt  is  ~ 
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irder:  bailaftkb  conviction  fending  appeai.  Under  cbapter 
108,  Iawb  of  187S,  which  provides  that  "  no  defendant  convicted 
of  murder  sfaall  be  admitted  to  bail,"  and  which  must  be  regarded 
ea  repealing  all  prior  inconsistent  legislation,  one  convicted  of 
mnrder  in  the  second  degree  is  not  entitled  to  be  admitted  to  bail 
pending  an  appeal  to  this  court  from  the  judgment  of  conviction. 

Original  proceedings  in  habeas  corpus. 
Filed,  October  19, 1888. 
The  plaintiff  presented  his  petition  to  the  Hon. 
iSEPH  R.  Reed,  one  of  the  judges  of  this  court,  upon 
lich  a  writ  of  habeas  corpus  was  issued  to  M.  West- 
haver,  sheriff  of  Jefferson  county,  and  George  W. 
osley,  warden  of  the  penitentiary  at  Fort  Madison, 
leging  that  he  was  unlawfully  restrained  by  them  of 
9  liberty.  Upon  return  of  the  writ  the  cause  was 
bmitted  to  the  court. 
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Baldwin  v.  Westenhaver. 

M,  A.  McCoidy  for  plaintiff. 

J.  8.  McKemey^  for  defendants. 

Beck,  J. — I.  The  undisputed  facts  of  the  case  are 
these:  Plaintiff  was  duly  indicted,  and  convicted  of 
murder  in  the  second  degree.  He  perfected  his  appeal 
to  this  court,  and  thereupon  asked  the  district  court  to 
order  and  fix  bail,  as  he  desired  to  be  kept  in  jail  pending 
his  appeal.  This  was  refused.  Upon  a  proper  trans- 
cript of  the  judgment  of  the  district  court  the  sheriff 
delivered  the  plaintiff  to  the  warden  of  the  penitentiary, 
in  whose  custody  he  remained.  The  plaintiff  claims 
that  under  the  statutes  of  the  state  he  is  entitled  to  be 
admitted  to  bail  pending  his  appeal  in  this  court.  This 
claim  is  denied  by  defendants.  No  other  question  is 
presented  by  the  case  than  the  one  involved  in  the  issue 
there  presented  by  tha  parties. 

II.  The  case  may  be  more  clearly  presented  by 
reciting  all  the  provisions  of  the  statute  applicable  to  the 
question  before  us.  They  are  in  the  following  language 
( Code,  sec.  4107 ) :  ^' All  defendants  are  bailable,  both 
before  and  af tet  conviction,  by  sufficient  surety,  except 
for  offenses  heretofore  punishable  with  death  under  the 
laws  of  the  state,  when  the  proof  is  evident  and  the 
presumption  great."  Section  4511:  ^'In  all  cases, 
except  murder  in  the  first  degree,  the  court  rendering 
judgment  must  make  an  order  fixing  the  amount  in 
which  bail  must  be  taken,  and  there  shall  be  no  execu- 
tion of  the  judgment  until  such  order  is  made."  Section 
4528 :  ^'An  appeal  taken  by  the  defendant  does  not  stay 
the  execution  of  the  judgment,  unless  bail  be  put  in, 
except  as  provided  by  the  next  section."  Section  4629  : 
**  When  the  judgment  is  imprisonment  in  the  peniten- 
tiary, and  an  appeal  is  taken  during  the  term  at  which 
the  judgment  is  rendered,  and  the  defendant  is  unable 
to  give  bail,  and  that  fact  is  satisfactorily  shown  to  the 
court,  it  may,  in  its  discretion,  order  the  sheriff  or  officer 
having  the  defendant  in  custody  to  detain  him  in  cus- 
tody, without  taking  him  to  the  penitentiary,  to  abide 
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.dgment  on  the  appeal,  if  the  defendant  desire  it." 
>n  3848:  "Whosoever  kills  any  hnman  being 
malice  aforethought,  either  expressed  or  implied, 
[ty  of  murder."  Section  3849  (as  amended  by 
jaent  legislation):  "All  murder  which  is  perpe- 
l  by  .means  of  poison  or  lying  in  wait,  or  any  other 
I,  deliberate  and  premeditated  killing,  or  which  is 
itted  in  the  prepetration  or  attempt  4^  perpetrate 
iraon,  rape,  robbery,  mayhem,  or  burglary,  la 
ar  in  the  first  degree,  and  shall  be  punished  by 
,  or  imprisonment  for  life  at  bard  labor  in  the  state 
iotiary,  as  determined  by  the  jury,  or  by  the  court, 
defendant  pleads  guilty."  Section  3850 :  "Who- 
ommits  murder  otherwise  than  is  set  forth  in  the 
ling  section  is  guilty  of  murder  in  the  second 
e,  and  shall  be  punished  by  imprisonment  in  the 
intiary  for  life,  or  for  any  term  not  less  than  ten 
"  Chapter  103,  Acta  Seventeenth  General 
ibly,  amending  section  4107  of  the  Code:  "No 
dant  convicted  of  murder  shall  be  admitted  to 

nder  the  provisions  of  the  Code  prior  to  the  statute 
aoted,  persons  convicted  of  murder  not  pnnishable 
leath  could  have  been  admitted  to  bail  (  Code,  sec. 
;  and  except  in  cases  of  murder  in  the  first  degree, 
sensed  could  be  admitted  to  bail  after  conviction. 
1511;  Bat  chapter  103,  Acts  Seventeenth  General 
ibly,  forbids  ball  to  a  defendant  convicted  of 
it.  It  is  obvious  that  this  provision  is  in  conflict 
the  other  statutes  under  which,  prior  thereto,  bail 
have  been  allowed  to  one  convicted  of  murder  in 
icond  degree.  The  language  of  the  statute,  being 
bitory  in  form,  was  of  course  intended  to  repeal  all 
ns  of  the  Code  permitting  bail  which  this  statute 
t)it8.  Under  prior  statutes  bail  was  permitted  in 
n  cases.  Under  this  statute  it  is  prohibited  in  these 
Mises.  It  is  to  be  regarded  as  the  repeal  of  the 
Inconsistent  legislation.  It  is  plain  that  the  pro- 
on  extends  to  murder  in  the  second  degree,  of 
I  plaintiff  in  this  case  was  convicted.    It  prohibits 
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bail  in  all  cases  of  murder.  Murder  in  this  state  is  of 
two  degrees, — ^first  and  second;  and  both  of  these  degrees 
are  within  the  designation  of  the  term  **  murder,"  as 
defined  by  the  statute  of  the  state.  This  is  made  obvious 
by  the  consideration  of  Code,  sections  3848,  3849.  The 
prohibition  of  the  statute  extends  to  murder  in  the 
second  degree,  and  in  no  case  can  bail  be  allowed  to  one 
convicted  of  that  crime.  The  question  demands  no 
further  discussion.  As  bail  was  prohibited  to  defendant, 
the  district  court  exercises  no  discretion  in  the  matter, 
and  rightly  refused  defendant's  application  for  bail  ^ 
for,  under  the  plain  language  of  Code,  section  4529,  the 
discretion  may  only  be  exercised  in  cases  where  bail  may 
be  given,  and  the  accused  is  unable  to  give  it.  The  peti- 
tion for  the  writ  of  habeas  corpus  is 

Dismissed. 


1, 


Osgood  v.  Baudeb  &  Co.  et  al. 

Sale:  severable  coiiTRAcr:  GAMBUNa:  statute  of  ILUNOIB: 
PLACE  OF  PERFORMANCE.  Defendants  contracted  with  plaintiff 's 
assignor  for  one  hundred  and  fifty  cars  of  coal,  to  be  delivered 
free  on  board  cars  at  Chicago  within  a  certain  time,  and  at  a 
certain  rate  per  ton  to  be  paid  in  thirty  days ;  with  the  privilege  of 
ordering,  upon  the  same  terms,  two  hundred  and  fifty  cars  more 
of  said  coal.    Held — 

(1)  That  the  contract  was  one  to  be  performed  in  the  state  of 
Illinois  where  the  coal  was  to  be  delivered,  and  that  it  was  to 
be  judged  as  to  its  validity  by  the  laws  of  that  state. 

(2)  That  the  contract  was  severable, — ^the  first  part  being  a  con- 
tract of  actual  sale,  and  the  second  part  a  contract  for  the 
right  to  purchase  or  not  at  defendant's  option. 

(3)  That  the  optional  part  of  the  contract  was  void  under  the 
statute  of  Illinois,  which  provides :  "  Whoever  contracts  to 
have  or  give  to  himself  or  another  the  option  to  sell  or  buy,  at 
a  future  time,  any  grain  or  any  other  commodity  •  *  * 
shall  be  fined  *  *  * ;  and  all  contracts  made  in  violation 
of  this  section  shall  be  considered  gambling  contracts,  and 
shall  be  void.** 


2. 


:    DELIVERY  IN  INSTALLMENTS  :  NON-PAYMENT  :      RESCISSION. 

Where  coal  was  to  be  delivered  in  installments,  each  shipment  to 
be  paid  for  thirty  days  after  delivery,  the  seller  could  not  rescind 
the  contract  and  refuse  to  deliver  the  rest  of  the  coal,  on  the  ground 
that  the  purchaser  had  failed  to  pay  for  the  prior  shipments  as  per 
agreement.    (  See  cases  cited  )• 
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:    FUTUKB     DELITSB1  :     FAILCRS     TO     DELIVXB :      DAlUaXS. 

'Where  there  !•  a  contnot  of  nle  for  future  deLverj,  and  the  pur- 
chfiae  price  ia  not  paid  in  advance,  the  measure  of  damages  for 
failure  to  deliver  ia  the  -difference  between  the  contract  price  and 
the  market  price  at  the  time  of  deliverj  ae  fixed  by  the  contract. 
(See  cases  cited). 

[ppeal  from    Linn    District    OouH. — Hon.    J.    H. 
Preston,  Judge. 

Filed,  October  20,  1888. 

Action  to  recover  $5,606.94,  alleged  to  be  the 
npaid  part  of  tte  purchase  price  of  coal,  sold  by  the 
ssignor  of  plaintiff  to  defendants.  The  cause  was  tried 
)  a  jury,  and  a  verdict  and  judgment  rendered  for 
efendanta.     The  plaintiff  appeals. 

McNett  A  Tisdale  and  Frarik  C.  Hormel,  for 
ppellant, 

Hayes  &  Schuyler  and  Thompson  &  Lanning,  for 
ppellees. 

HoBiNSON,  J.— On  the  twenty-eighth  day  of  July, 
^,  the  plaintiff's  assignor,  the  Whitebreast  Coal 
otnpany,  by  a  traveling  salesman  named  Russell, 
itered  into  an  agreement  with  the  defendants  for  the 
lie  and  delivery  to  them,  on  the  cars  in  Chicago,  of  a 
aautity  of  coal.  It  is  the  claim  of  plaintiff  that  this 
^reement  required  the  coal  company  to  ship  during  the 
lODths  of  August  and  September,  to  points  to  be  desig- 
ited,  one  hundred  and  fifty  cars  of  coal,  but  subject, 
)  far  as  the  time  of  shipment  was  concerned,  to  the 
istom  and  rules  governing  the  hard-coal  trade;  and 
Iso  subject  to  the  condition  that  the  coal  company 
loold  not  be  liable  for  delays  and  failure  in  shipment, 
hen  such  delays  and  failure  were  the  result  of  causes 
syond  its  control,  such  as  its  inability  to  procure  trans- 
ortation  from  the  mines  in  Pennsylvania,  or  from 
hicago.  Plaintiff  further  claims  that  the  coal  company 
otifled  defendants  about  August  11,  1886,  that  it  would 
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become  difficult,  in  a  short  time,  to  secure  prompt  ship- 
ments of  coal,  and  requested  liberal  orders  for  coal  for 
shipment  in  that  month ;  that  notwithstanding  such 
request  defendants  ordered  but  sixteen  cars  during 
August ;  that,  from  the  latter  part  of  that  month  it  was 
so  difficult  to  obtain  transportation  that  from  that  time 
to  the  end  of  the  following  December  only  eighty-six  more 
cars  of  coal  could  be  shipped  to  defendants  ;  and  that 
the  total  number  of  cars  so  shipped  was  one  hundred 
and  two.  The  defendants  claim  that  their  agreement 
with  the  coal  company  was  verbal,  but  that  Russell 
delivered  a  written  memorandum  thereof,  as  follows : 

*'30  cars  No.  4,  g  $4  65  f.  o.  b.  Chgo. 

70     ''    Nut,  ■§  $4  65      " 

45     "    Stove,  §  $4  65       ^*            '' 

5     "    Egg,  I  $4  40      " 

**  Shipped  as  ordered,  Aug.  &  Sept. 
"  Privilege  of  250  cars  more.    No  larger  proportion 
of  No.  4  during  Aug.  &  Sept.    Terms,  30  days. 

"  Whitebreast  Coal  Co. 
"  S.  G.  Russell,  Sales  Agent." 

Defendants  further  claim  that  the  agreement 
required  the  delivery  to  them  of  one  hundred  and  fifty 
cars  of  Scranton  coal,  of  the  kinds  and  for  the  prices  per 
ton  named ;  and  that  it  gave  to  them  the  privilege  of 
ordering,  during  August  and  September,  1886,  two 
hundred  and  fifty  additional  cars  of  the  coal  on  the 
same  terms;  that  they  exercised  this  privilege,  and 
ordered  four  hundred  car-loads  before  the  end  of  Sep- 
tember; that  the  coal  company  failed  to  furnish  two 
hundred  and  ninety  of  the  car-loads  so  ordered  ;  that  by 
the  custom  of  trade,  and  as  understood  by  the  parties,  a 
car-load  was  to  contain  at  least  fifteen  tons  ;  that  after 
the  agreement  was  made  the  price  of  coal  advanced  to 
$6.25  per  ton ;  and  that  defendants  sustained  damage, 
by  reason  of  the  failure  of  the  coal  company  to  fill  their 
orders,  to  the  amount  of  $6,860.  They  demand  that 
this  amount  be  treated  as  a  counter-claim  to  any 
demand  held  by  plaintiff,  and  admit  that  he  is  the 
assignee  of  the  coal  company.  The  plaintiff  denies  that 
a   privilege  was   given   to   defendants    to    order  two 
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bandred  and  fifty  additional  car-loads,  and  alleges 
Russell  had  no  authority  to  give  such  a  privileffe ; 
if  given,  it  was  within  the  statute  of  frands,  and 
that  it  was  without  consideration ;  that  it  wai 
indefinite  and  uncertain  to  have  binding  force ;  tl 
never  became  valid  because  of  a  mistake  of  the  p 
to  it ;  that  if  given  it  was  a  contract  entered  into  a 
be  executed  within  the  state  of  Illinois,  and  is  gov 
by  the  laws  of  that  state ;  that  it  was  in  violation  o1 
laws,  and  therefore  void.  Demurrers  to  portions  ( 
reply  were  sustained. 

I.     The  first  question  presented  for  our  consi 

tion  is  the  validity  of  the  alleged  agreement,  so  : 

.  ■».»    ^*'   S^^'^   **    defendants    the    privilej 

:  ordering  two  hundred  and  fifty  car- 


ii»tat«of       of  coal  in  addition  to  the  one  hundrec 

lUInolt :  place  . ,    ,  .  _, 

c^^rtorm-  hfty  first  provided  for.  The  answer  a 
the  agreement  in  the  following  U 
"  That  on  or  about  the  twenty-eighth  day  of  Jujy, 
1886,  the  said  defendants  mside  and  entered  into  i 
bal  contract  with  the  said  Whitebreast  Coal  Cora 
for  the  purchase  of  one  hundred  and  fifty  car-lo£ 
Scranton  coal,  to-wit :  Thirty  car-loads  No.  4,  at 
per  ton ;  seventy  car-loads  nut,  at  $4.65  per  ton  ;  i 
five  car-loads  stove,  at  $4.65  per  ton  ;  five  car-loadf 
at  $4.40  per  ton, — to  be  shipped  as  ordered  in  A 
and  September,  at  thirty  days'  time ;  with  the  priv 
upon  the  part  of  said  defendants,  of  so  ordering, 
the  same  terms,  two  hundred  and  fifty  cars  more  o: 
coal,  with  no  greater  proportion  of  No.  4  than  ] 
mentioned."  The  plaintiff  alleged  in  his  reply  th 
the  time  of  making  this  agreement,  there  exist- 
Illinois  a  statute  as  follows:  "Whoever  contrac 
have  or  to  give  to  himself  or  another  the  option  to  s 
buy,  at  a  f  atnre  time,  any  grain  or  any  other  co 
di^,  stock  of  any  railroad  or  any  other  company, 
be  fined  not  less  than  ten  dollars,  nor  more  thai 
thousand  dollars,  or  confined  in  the  county  jai 
exceeding  one  year,  or  both  ;  and  all  contracts  ma 
violation  of  this  section  shall  be  considered  gam 
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contracts,  and  shall  be  void."  Plaintiff  also  alleges 
that  the  contract  was  made  in  Illinois,  and  was  and  is 
an  Illinois  contract,  governed  by  the  laws  of  that  state ; 
and  that  it  is  in  violation  of  the  provision  quoted.  A 
demurrer  to  this  portion  of  the  reply  was  sustained. 
It  is  claimed  by  appellee  that  the  statute  in  question 
was  meant  to  cover  gambling  contracts,  where  no  actual 
delivery  is  contemplated ;  that  the  contract  in  this  case 
was  not  an  option  to  buy  at  a  future  time,  but  was  a 
present  purchase,  with  an  option  to  increase  the  quan- 
tity of  coal  to  be  actually  taken ;  that  the  pleadings 
show  that  the  coal  was  not  to  be  delivered  within  the 
state  of  Illinois,  but  outside  thereof ;  that  the  statute 
does  not  change  the  common  law  as  to  validity  of  con- 
tracts, but  puts  a  criminal  penalty  to  contracts  that  are 
and  were  void  at  common  law ;  that  to  make  the  con- 
tract in  this  case  void,  and  subject  to  the  statutory 
penalty,  it  must  appear  that  it  was  mutually  intended 
that  no  delivery  should  be  made,  but  that  a  settlement 
should  be  had  on  a  gambling  basis,  according  to  change 
in  the  market  price  of  coal. 

The  claim  that  the  contract  was  not  to  be  performed 
within  the  state  of  Illinois  is  not  sustained  by  the  plead- 
ings. They  show  that  the  duty  of  the  coal  company 
ended  with  the  delivery  of  the  coal  free  of  charge  on 
board  the  cars  in  Chicago ;  nor  is  the  claim  that*  the 
Illinois  statute  does  not  make  contracts  to  which  it 
applies  void,  well  founded.  The  admitted  language  of 
the  statute  is  that  all  contracts  made  in  violation  of  it 
''shall  be  considered  gambling  contracts,  and  shall  be 
void."  The  question  for  us  to  determine  is  whether  the 
agreement  in  question  falls  within  the  provisions  of  the 
statute.  It  is  claimed  by  appellant  that  the  transaction 
between  the  coal  company  and  defendants  was  virtually 
two  contracts— one  of  which  was  legal,  and  the  other 
illegal ;  while  appellees  claim  that  there  was  but  one 
agreement,  and  that,  since  that  contemplated  an  actual 
sale  and  delivery  of  at  least  one  hundred  and  fifty  car- 
loads of  coal,  it  must  be  held  valid  in  all  its  provisions. 
If  there  was  in  fact  but  a  single  contract,  a  part  of  which 


OCTOBER  TERM,  1888. 


Osgood  T.  Baadet  *  Co. 


as  valid,  the  effect  claimed  by  appellees  would 
salt.  If  the  contract  is  not  separable,  and  is  ill 
I  part,  then  it  is  invalid  as  an  entirety,  and  cannc 
iforced.  Dillon  v.  Allen,  46  Iowa,  300 ;  Casad 
^oodbv/ry  County,  13  Iowa,  116 ;  3  Pars.  Cont. 
etc.  Cont.  391,  246. 

Bnt  we  think  the  contract  is  separable.  It  is 
lat  '*if  the  part  to  be  performed  by  one  party  con 
'  several  distinct  and  separate  items,  and  the  prit 
)  paid  by  the  other  is  apportioned  to  each  item  t 
irformed,  or  is  left  to  be  implied  by  law,  such  a 
act  will  generally  be  held  to  be  sevei^ble ;  and 
,me  role  holds  where  the  price  to  be  paid  is  cle 
id  distinctly  apportioned  to  different  parts  of  wh 
<  be  performed,  althongh  the  latter  is  in  its  na 
ngle  and  entire."  9  Pars.  Cont.  517.  It  is  sai 
«tc.  Cont.  346,  "that,  if  one  of  two  consideratloi 
promise  be  void  merely,  the  other  will  support 
romise ;  bnt  that,  if  one  of  two  consideration! 
ilawlul,  the  promise  is  void.  When,  however, 
legality  of  a  contract  is  in  the  act  to  be  done,  and 
.  the  <!onsideratioQ,  the  law  is  different.  If,  for  a  i 
tnsideration,  a  party  undertakes  to  do  two  or  i 
its,  and  part  of  them  are  unlawful,  the  contrai 
}od  for  BO  mnch  as  is  lawf al,  and  void  for  the  resi 
Whenever  the  unlawful  part  of  a  contract  can  be 
■ated  from  the  rest,  it  will  be  rejected,  and 
>mainder  established."  In  this  case  the  purchase  ] 
as  to  be  paid  on  each  shipment,  thirty  days  aft 
as  made,  and  the  price  was  affixed  to  each  ton  of  < 
ence  there  was  no  difficulty  in  separating  the  part 
le  contract,  and  no  injustice  would  result  in  so  d( 

Bat  the  agreement  maat  of  necessity  be  - 
dered  as  separable  for  the  reason  that  it  cons; 
!  two  parts — one  of  which  was  in  effect  a 
act  of  purchase,  and  the  other  a  contract 
le  privilege  of  purchasing.  We  shall  then 
■eat  so  much  of  the  contract  as  relates  to  the  two 
red  and  fifty  car-loads  of  coal  as  separate  and  dis 
om  the  remainder.    Thus  considered,  there  can  b 
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question  that  it  is  a  contract  to  give  to  defendants  the 
right  to  buy  coal  at  a  fatnre  time.    Bat  it  is  said  that 

*  this  right  is  not  an  ''  option,"  within  the  meaning  of  the 
statate,  and  that  the  statute  ^' was  passed  to  curb  the 
gambling  transactions  of  boards  of  trade  in  large  cities, 
and  to  reach  such  contracts  there  made,  and  made  in 
similar  ways«  and  was  never  intended  to  reach  contracts 
like  the  one  in  suit,  when,  upon  an  actual  sale,  a  priv- 
ilege, based  upon  the  same  transaction  and  considera- 
tion, was  given  to  take  more  of  the  sold  article  upon  the 
same  terms."  We  have  no  guide  to  the  legislative  intent 
in  this  case,  excepting  the  language  of  the  statute.  That 
gives  no  color  to  the  claifn  that  it6  application  is  not  to 
be  as  broad  as  its  terms.  It  is  true,  the  word  ^'  option  " 
is  not  defined  in  the  statute ;  but  the  pleadings  do  not 

^  show  that  it  was  used  with  reference  to  any  local  defini- 
tion or  usage.  The  supreme  court  of  Illinois  has  defined 
the  word  as  used  in  the  statute  in  a  number  of  cases.  It 
has  said  that  ''the  true  idea  of  an  option  is  what  are 
called  in  the  peculiar  language  of •  the  dealers  '  puts ' 
and  'calls.'  A  'put'  is  defined  to  be  the  privilege  of 
delivering  or  not  delivering  the  thing  sold,  and  a  '  call ' 
is  defined  to  be  the  privilege  of  calling  for  or  not  calling 
for  the  thing  bought.  'Optional  contracts,',  in  this 
sense,  are  usually  settled  by  adjusting  market  values,  as 
the  party  having  the  option  may  elect.  It  is  simply  a 
mode  adopted  of  speculating  in  difference  in  market 
values  of  grain  or  other  commodities.  It  must  have  been 
in  this  sense  that  the  term  '  option '  is  used  in  the  statute. 
Such  a  contract  is  obviously  fictitious,  having  none  of  the 
elements  of  good  faith,  as  in  a  contract  where  both  parties 
are  bound,  and  is  defined  by  statute  as  a  gambling  con- 
tract. Fictitious  purchases  or  sales,  such  as  were  in  the 
contemplation  of  the  parties,  were  as  nothing ;  and  it  is 
a  matter  of  no  consequence  where  it  is  pretended  they 
were  made,  whether  on  the  board  of  trade  or  elsewhere." 
Pearce  v.  Foote^  113  111.  228 ;  citing  Pixley  v.  Boynton^ 
79  111.  351.  In  Tenney  v.  Foote^  4  Bradw.  694,  approved, 
on  appeal,  95  111.  99,  the  court  said:  "The  word 
'  option,'  as  used  in  the  statute  here,  taken  with  the 
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context,  means  a  mere  choice,  right  or  privilegf 
or  buying ;  and  it  is  the  contracting  for  sm 
right  or  privilege  of  selling  or  baying,  at  a  fu 
any  commodity,  that  the  statute  was  intend* 
hibit,  as  coatradistingnished  from  an  actnal  sa 
chase  with  the  intention  of  delivering  and  ace 
commodity  specified."  The  case  of  White 
123  U.  S.  393,  8  Sup.  Ct.  Rep.  221,  is  cited  by 
ties  to  this  appeal.  In  so  far  as  it  construes  t 
under  consideration,  it  is  in  harmony  with  th< 
quoted.  By  implication,  it  approved  an  insi 
the  trial  court  which  stated  that  ' '  the  statute 
against  what  are  called  '  puts '  and  '  calls  ; '  tt 
right  or  the  privilege  which  a  party  may  have 
sell  of  you  at  a  future  day— not  an  absolute  agre< 
to  sell,  but  where  one  man  pays  another  five  o 
lars  for  the  privilege  of  delivering  to  him  one 
or  five  thousand  or  ten  thousand  bushels  of 
future  time,  or  pays  him  a  similar  amount  f oi 
ilege  of  buying  or  accepting  from  him  grain  a 
time;  a  contract  which  cannot  be  enforced 
because  it  is  wholly  at  the  option  of  the  part 
the  option  whether  he  will  call  for  the  grain  or 
is  what  is  termed  a  '  gambling  conti^t,'  or 
'  call,'  or  an  option  to  buy  or  sell  at  a  fui 
within  the  meaning  of  the  Illinois  statute." 

Many  cases  have  been  cited  by  couns 
involve  the  principle  that,  "when  the  parties  1 
utory  contract  for  the  sale  of  property  intend 
shall  be  no  delivery  thereof,  but  that  the  t 
shall  be  settled  by  the  payment  of  the  diflEerea 
the  contract  price  and  the  market  price  of  the  c 
at  the  time  fixed,  the  contract  is  void."  First 
Bank  of  Lyons  v.  Oskaloosa  Packiny  Co.,  6( 
But  such  oases  are  not  directly  in  point.  In  l 
bar  the  intent  of  the  parties  at  the  time  the 
was  entered  into  does  not  appear.  So  far  as  1 
ings  show,  the  defendants  may  at  all  times  hav 
to  demand  the  sale  to  them  of  the  two  hnndrei 
cars  of   coaL    Under   the    contract   and   tl 
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pleaded,  the  intent  with  which  defendants  entered  into 
the  contract  does  not  seem  to  ns  to  be  material.  It  was 
nothing  which  the  coal  company  could  enforce.'  There 
was  nothing  in  the  contract  to  prevent  defendants  from 
changing  their  intent  at  pleasure.  In  the  absence  of 
legal  or  moral  obligation,  people  usually  do  those  things 
which  they  think  will  result  in  benefit,  and  avoid  doing 
those  which  would  result  in  loss.  Therefore  it  must 
have  Ipeen  understood  by  both  parties  to  the  contract, 
when  it  was  made,  that  defendants  would  not  claim  the 
privilege  which  it  attempted  to  give,  unless  it  should 
prove  to  be  for  their  financial  interest  to  do  so.  If  the 
price  of  coal  advanced  after  the  contract  was  made,  the 
defendants  would  insist  on  the  privilege,  and  if  the  price 
declined  the  privilege  would  be  abandoned.  Conceding 
that  the  consideration  of  the  optional  part  of  the  con- 
tract is  found  in  the  obligation  of  defendants  to  pur- 
chase one  hundred  and  fifty  car-loads  of  coal,  yet  it  is 
clear  that  the  option  was  designed  for  the  benefit  of 
defendants,  and  to  secure  to  them  the  privilege  of  spec- 
ulating on  the  changes  in  the  market.  In  our  opinion, 
such  a  tiransaction  is  as  much  a  gambling  contract, 
within  the  meaning  of  the  Illinois  statute,  as  though  the 
parties  to  it  had  intended  that  no  coal  should  be  deliv- 
ered, but  that  the  coal  company  should  pay  to  defendants 
the  difference  in  their  favor  between  the  contract  price 
and  the  market  price  at  the  date  named  for  delivery. 
We  therefore  conclude  that  the  demurrer  which  we 
have  been  considering  should  have  been  overruled. 

II.    The  plaintiff  alleged  in  his  petition  that  the 
coal  company  was  released  from  all  obligation  to  ship 

more  cars  of  coal  than  it  did,  for  the  reason 

«  '  In  iMtau-       that  defendants  failed  to  pay  for  the  coal 

ments :  Don- 

payment:  re-  shipped  witMu  the  time  and  in  the  manner 

BclBslon. 

provided  by  the  contract.  He  now  complains 
of  rulings  of  the  court  which  excluded  evidence  offered 
to  sustain  that  issue.  We  discover  no  error  in  these 
ralings.  The  agreement  provided  for  the  payment  for 
each  shipment  thirty  days  after  it  was  made.  The 
alleged  breach  did  not  go  to  the  whole  consideration  of 


The  UcCormich  Harv. 

he  contract,  and  the  « 
lave  the  power  to  rescini 
'umers'  Steam  Heating 
Wheeler,  65  Iowa,  396. 

III.  The  court  belo' 
ihow  the  market  price  of 

—:  future    of  the  coiitra 

ore"7etly'r  '^nt   COmplaJ 

■^'s^-  that  the  m 
I  ifference  between  the  cor 
it  the  time  of  delivery  fi: 
itand  thia  to  be  the  rale 
:hase  price  is  not  \ 
Volsom,  2  Iowa,  110;  Je, 
.  Sedg.  Dam.  260 ;  3  Sutl 
!61.  In  onr  opinion  i 
iTToneons. 

IV.  In  view  of  the  i 
o  the  validity  of  the  o; 
luit,  it  becomes  nnnecess 
(uestiona  discnased  by  c< 
>nt  the  judgment  of  the  i 
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Lttaohment :  wBONarcL  8Ci 
out  of  an  attachment  is  not 
caused  it  to  be  issued  had  n 
allegations  upon  which  it 
proof,  also,  that  they  wei 
Phmipt,  87  Iowa,  438). 

Appeal  from    PottawcU 
Geobge  ' 

Filed,  0 

Plaimtiff  brought 
ind  sued  oat  a  writ  of  att 
be  execution  of  the  note 
vaa  due  thereon,  and  p 
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attachment  bond,   on  which  he    recovered.      Plaintiff 
appeals.  # 

Fremont  Benjamin^  for  appellant. 

/.  L.   Statzell  and  JE.   A.  Bdbcocky  for  appellee. 

Beed,  J.— The  grounds  alleged  for  the  isnance  of 
the  attachment  were  that  defendant  had  disposed  of  his 
property  with  intent  to  defraud  his  creditors  ;  that  he 
was  about  to  dispose  of  his  property  with  such  intent, 
and  that  he  had  property  or  rights  of  action  which  he 
concealed.  The  district  court  instructed  the  jury  in 
effect  that  the  allegation  that  the  writ  was  wrongfully 
sued  out  would  be  established  by  proof  that  plaintiff 
had  no  reasonable  ground  to  believe  that  the  alleged 
grounds  for  attachment  were  true.  The  instructions  are 
erroneous,  and  may  have  been  prejudicial.  If  the 
alleged  ground  for  attachment  is  true  in  fact,  the  suing 
out  of  the  writ  is  not  wrongful,  even  though  the  party 
making  the  allegation  had  no  knowledge  of  its  truth. 
Vorsev.  Phillip Sj  37  Iowa,  428.  The  burden  of  proof  is 
on  the  one  alleging  the  wrongfulness  of  the  act  of  suing 
out  of  the  writ,  and  to  establish  his  allegation  he  must 
prove  not  only  that  the  party  who  caused  it  to  be 
issued  had  no  reasonable  ground  for  believing  that  the 
allegations  upon  which  it  was  issued  were  true,  but  that' 
they  were  not  true  in  fact.  Under  the  instructions  in 
question  defendant  was  allowed  to  recover  on  proof  of 
but  one  of  these  states  of  fact. 

Other  rulings  on  the  trial  are  assigned  as  error. 
Some  of  the  questions  argued  relate  merely  to  the  con- 
duct of  the  trial,  and  will  hardly  occur  in  another  trial. 
As  to  the  other  assignments,  we  deem  it  sufficient  to  say 
that  the  rulings  complained  of  could  not  have  been  prej- 
udicial even  if  erroneous.  For  the  error  pointed  out 
the  judgment  will  b^ 

Reversed. 
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IE  Minnesota  Stohewaeb  Co.  v.  Knapp  &  Co 

i:  BBOOVXRT  OK  COUNTEB-CLADI :  AFPOBTIONMENT  :   PRBSUMPTIOK 

I  AFFEAL.  It  appeals  from  the  certificate  of  the  trial  judge  in 
lis  case  tliat  the  amount  of  plaintiff's  demand  was  reduced  by  a 
iding  for  defendants  upon  a  counter-claim  pleaded  bj  them. 
eld  that  in  such  case  an  apportionment  of  the  coats  was  proper ; 
id  though  the  amount  taxed  to  plaintiff  would  seem  to  be  ezcea- 
re,  jet,  since  the  facts  in  the  case,  as  known  to  the  conrt,  maf 
ive  been  such  as  to  justify  the  apportionment,  this  court  must 
'eeume  that  the  facts  were  such,  and  that  the  ordc.  was  r^ht. 


icU  /romBldcXc  Hawk  District  Court. — HoH.  C.  F. 
CouoH,  Judge. 

Filed,  Ootobeb  20,  1888. 

4.0TI0N  to  recover  for  stoneware  Hold  and  delivered 
ifendants  by  the  plaintiff.  There  was  a  trial  to  a 
and  a  jadgmentupon  a  verdict  for  plaintiff.  Upon 
on  of  defendants  the  costs  were  apportioned,  and 
'onrth  of  them  was  taxed  to  plaintiff  on  tha  gronnd 
the  contest  was  wholly  upon  the  coanter-claim,  in 
h  defendants  were  snccessfol.     Plaintiff  appeals. 

Eemenway  «fe  Grundy,  for  appellant. 

T.  J.  Tolerton,  for  appellees. 

Beck,  J. — I.  The  amoant  in  controversy  in  the 
being  less  than  one  hundred  dollars,  it  is  sent  .here 
I  a  certificate  in  the  following  language :  "  1;  C.  F. 
!h,  judge  of  said  court,  do  hereby  certify  that  upon 
hearing  and  disposition  of  this  cause  a  question  of 
irose  upon  which  it  is  desirable  to  have  the  opinion 
bie  supretae  court,  to-wit:  The  plaintiff  brought 
for  $746.45,  with  interest  from  June  1,  1885,  upon  a 
ract  for  sale  and  delivery  of  certain  stoneware,  for  a 
Vol.  75—36 
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balance  due.  The  defendants  pleaded  that  by  the  con- 
tract of  sale  plaintiff  warranted  the  ware  to  be  of  a 
certain  quality ;  that  it  agreed  to  deduct  the  value  of  all 
pieces  of  ware  broken  in  transit,  and  that  it  agreed  to 
pay  the  freight  on  the  ware  from  Red  Wing,  Minn.,  to  ^ 
Cedar  Falls,  Iowa  ;  that  in  fact  the  ware  was  not  of  the 
quality  warranted, — whereby  defendants  were  damaged 
$274.15;  that  defendants  had  not  ^received  sufficient 
credit  for  broken  ware  by  the  sum  of  $9.22,  and  that 
defendants  had  not  received  sufficient  credit  for  freight 
paid  by  the  sum  of  $35.27.  These  allegations  were 
denied.  The  evidence  upon  these  issues  of  fact  was 
conflicting,  and  the  jury  found  a  verdict  for  plaintiff  for 
$770.23,  which  was  a  reduction  from  the  demand  of 
plaintiff  by  the  sum  of  seventy-seven  dollars.  Defend- 
ants moved  to  divide  the  costs  in  the  action,  for  the 
reasoVi  that  the  contest  was  wholly  on  the  counter-claim 
of  defendants  and  they  were  successful  thereon.  The 
court  sustained  the  motion,  and  taxed  one-fourth  the 
costs  of  witnesses,  jury,  and  reporter's  fees  to  the  plain- 
tiff. The  question  arises  upon  the  correctness  of  this 
ruling  of  the  court  in  sustaining  the  motion  and  making 
division  of  the  costs." 

II.  We  are  required  to  determine  the  case  upon  the 
certificate.  It  quite  plainly  appears  that  the  certificate 
does  not  entirely  accord  with  the  facts  disclosed  by  the 
abstract  of  the  pleadings  and  judgment.  But  as  no 
question  based  ui)on  this  disagreement  is  raised,  it  is  an 
immaterial  matter.  The  certificate  shows  that  defend- 
ants claimed  a  deduction  from  the  sum  due  plaintiff  on 
account  of  breakage  and  freight  paid,  amounting  to 
$44.49,  more  or  less, — more  than  the  sum  credited 
thereon.  The  claim  for  these  deductions  probably  can- 
not be  regarded  as  a  counter-claim,  but  rather  as  a 
defense  of  a  different  character.  But  defendants  did 
plead  a  counter-claim  based  upon  the  breach  of  a  war- 
ranty, and  the  certificate  shows  that  plaintiff  did  not 
recover  the  amount  of  his  claim  by  seventy-seven  dol- 
lars. The  defendants  must  have  recovered  $32.51  at 
least  on  the  counter-claim.    Counsel  for  plaintiff  admit 
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if  defendants  recovered  upon  tLeir  counter-claim 
«eta  were  properly  apportionable.  Bat  thfey  deny 
there  was  such  a  recovery.    We  think  the  oorrect- 

of  our  conclnsion  that  there  must  have  been  a 
rery  on  the  counter-claim  cannot  be  doubted.  The 
ttcate  will  admit  of  no  different  conclusion. 
[II.  It  is  not  to  be  denied  that  upon  this  conclnsion 
3  the  facts  the  amount  of  costs  taxed  to  plaintiff 
ars  excessive.  But  we  are  not  permitted  to  presitme 
■  iir  the  rulings  of  the  district  court,  or  to  presume 

which  will  raise  a  presumption  of  error,  but  will 
)r  presume  a  state  of  facts  supporting  the  correct- 
of  the  conrt'srulings.  The  district  court  may  have 
d,  or  may  have  been  informed  in  some  proper  way, 
the  defendants  recovered  upon  their  counter-claim 
n  greater  than  the  minimum  sum  which  we  have 
e  stated  must  have  been  found  due  upon  the 
ter-daim.  The  district  court  had  all  the  facts 
re  it,  which  we  do  not  have.  We  cannot  exercise 
)resnmptlon  that  the  costs  w«re  taxed  in  the  abuse 
e  court's  discretion.  But  on  the  other  hand  we 
;  exercise  the  presumption,  in  the  absence  of  an 
native  showing  of  error,  that  the  order  for  the  tax- 
1  of  costs  is  authorized  by  the  facts.  The  judgment 
.e  district  coari^is  Afpibmed. 


KLXS  V.  The  Chicago,   Rock  Island  &  Pacific   i"  mb] 
.Railway  Company. 

utmotions :  statikq  issues.  In  etatiiig  plaintifC  'b  claim  to  the 
IT7  the  court  omitted  one  of  the  issuea  raised  in  the  petition.  But 
Qce  th^^was  no  evidence  to  sustain  such  issue,  held  that  it  was 
nperlf  omitted. 

silToads :  injury  to  srakehan  :  ' '  wifeb  "  IS  ohakqk  of  enoine. 
^here  a  "wiper"  has  temporary  charge  of  an  engine  in  mahing 
p  a  train,  the  company  is  liable  for  his  negligence  resulting  in 
ijury  to  a  brakeman  in  coupling  cars. 
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8»      ;  : :  UNWARRANTBD  FROCEDTJRB  :  BUBDEN  OF  PBOOF.     In 

an  action  for  injury  to  a  car-coupler,  where  the  brakemen  were  in 
their  proper  places,  and  the  usual  signals  given,  and  efforts  made  to 
couple  the  cars  together,  if  the  claim  is  made  in  defense  that  the  train 
was  being  operated  by  unauthorized  persons,  or  at  an  improper  time, 
the  burden  is  on  defendant  to  prove  it. 

4.    .  :  NEGUGENCB :  QUESTIONS  POB  JURY.    There  being 

evidence,  in  such  case,  tending  to  show  that  the  person  in  charge 
of  the  engine,  when  the  cars  were  a  proper  distance  apart  to 
attempt  to  couple  them,  threw  them  together  violently,  the  ques- 
tion of  his  negligence  was  properly  submitted  to  the  jury,  as  was 
also  the  question  of  plaintiff 's  contributory  negligence  in  attempt- 
ing to  make  the  coupling  with  mittens  on  his  hands  ;  and  their  ver- 
dict cannot  be  set  aside  on  appeal  for  want  of  evidence. 

5.  Instructions:  special  rarEBROGATORiBs :  when  not  pbopbr. 
Under  section  2808  of  the  Code,  which  provides  that  special  inter- 
rogatories may  be  submitted  to  the  jury,  and  that  the  jury  may  be 
required  to  find  upon  any  particular  questions  of  fact,  such  fact  or 
facts  must  be  material  and  pertinent  to  the  matter  in  controversy, 
and  the  interrogatories  must  seek  a  response  as  to  the  existence  of 
some  particular  fact,  and  not  embrace  a  series  of  facts  which  are 
necessarily  included  inland  determined  by  the  general  verdict. 
(  For  illustration  and  application  of  rule,  see  opinion  ). 

0,  Bailroads :  injury  to  brakeman  :  amount  of  vbrdiot.  A  ver- 
dict for  twenty-three  hundred  dollars  for  an  injury  to  a 
brakeman  twenty-three  years  old,  whereby  he  lost  his  right  thumb 
and  had  his  next  two  fingers  permanently  injured  and  stiffened, 
and  his  arm  weakened,  held,  on  appeal,  not  to  be  excessive. 

Appeal  from  Louisa    District  Court. — Hon.    J.    K. 

Johnson,  Judge. 

Filed,  October  20,  1888. 

Plaintiff  was  a  brakeman  in  the  employ  of  the^ 
defendant,  and  brought  this  action  to  recover  damages 
for  an  injury  received  because  of  the  negligence  of  the- 
def  endant  when  he  was  attempting  to  make  a  coupling. 
Trial  by  jury,  verdict  for  the  plaintiff,  and  judgment. 
The  defendant  appeals. 

JS.  E.  CooJc  and  E.  W.  Tatlock,  for  appellant 

i2.  Caldwell  and  A.  Sprague^  for  appellee. 
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Sbeters,  0.  J. — The  groand  ol  negligence  stated  in 
rabstitnted  petition  apon  which  the  plaintiff  bases 
ight  to  reoorer  is  '  *  the  gross  carelessness  of  the  per- 
who  was  in  charge  of  the  engine,  and  the  brakeman 
was  on  top  of  the  oar ;  that,  as  the  cars  were  being 
lednp,  plaintiff  signaled  the  person  who  was  in 
■ge  of  the  engine  to  slow  ap ;  and  when  the  car 
approaching  the  car  to  which  it  was  to  be  coupled, 

was  within  five  or  six  feet  of  the  stationary  car, 
Dtiff  stepped  forward  to  adjust  the  coupling,  when 
brakeman  on  the  train  signaled  the  person  who  had 
ge  of  the  engine  to  back  up,  when  the  car  was 
wn  violently  back,  thus  catching  and  crushing 
stiff's  hand;  that  the  engineer  was  not  at  his  post, 
that  the  person  who  had  charge  of  the  engine  was 
"wiper." 

I.  The  conrt,  in  stating  the  issues  to  the  jury, 
3d  the  plaintiff's  claims  as  follows:  "That  while 
raccTiom-  plflintiff  was  about  to  couple  some  cars 
UttianiM.  attached  to  an  engine  to  some  stationary 
,  and  after  the  plaintiff  had  given  the  person  in 
■ge  of  the  engine  a  signal  to  "slow  up,"  another 
Leman  of  defendant  gave  such  engineer  or  person  in 
■ge  of  the  engine  a  signal  to  "back  up,"  and  there- 
a  such  person  in  charge  of  the  engine  negligently, 
without  warning  to  plaintiff,  backed  the  engine  with 

attached  thereto  so  as  to  catch  and  crush  or 
re  the  hand  of  the  plaintiff ;  *  *  *  that,  in  so 
g,  the  person  in  charge  of  the  engine  was  gailty  of 
igence." 

It  will  be  observed  that  the  only  question  submitted 
le  jury  was  whether  the  person  in  charge  of  the 
ne  was  guilty  of  negligence,  and  the  conrt  did  not 
n  so  doing.    It  is  true,  it  is  stated  in  the  petition 

the  injury  was  caused  by  the  negligence  of  such 
on  and  the  brakeman,  but  as  there  was  no  evidence 
ling  to  show  that  the  brakeman  was  negligent,  the 
t  rightly  withdrew  such  issue  from  the  jury.  There 
no  evidence  tending  to  show  that  the  brakeman  was 
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negligent  in  giving  the  signal  at  the  time  or  in  the  manner 
he  did.  We  deem  it  proper  to  say  that  an  amendment 
to  the  substituted  petition  in  no  manner  changes  the  alle- 
gations of  the  latter  as  to  the  grounds  of  negligenoe  or 
as  to  the  person  who  was  guilty  thereof.  We  think 
the  court  fairly  and  sufficiently  stated  the  issues  to  the 
jury. 

n.    It  is  said  that  there  is  no  evidence  tending  to 
show  that  the  person  in  charge  of  the  engine  was  not  a 

volunteer,  and  therefore  the  defendant  is 
**SjS?°to*'    ^^*  responsible  for  what  he  did.     He  is 

"^pw^Mn     designated  as  the  "  wiper  "  in  charge  of  the 

SS^.^'  engine.  He  was  an  employe  of  the  defend- 
ant, and  was  running  or  operating  it  on  the 
defendant's  road  when  attached  to  a  train  or  part  of  a 
train  of  cars;  and  if,  by  his  ^^mismanagement,"  the 
plaintiff  was  injured,  the  defendant  is  clearly  liable. 
The  statute  so  provides.  Code,  sec.  1307.  In  no  sense 
was  he  a  volunteer.  At  most  he  was  performing  the 
duties  of  another  employe.  It  is  also  said  in  this  con- 
nection that  there  was  no  evidence  tending  to  show  that 
the  train  was  being  made  up  at  the  usual  and  regular 

time.    This  is  immaterial.    The  train  was 

*  tinwarranted    being  Operated  on  defendant' s  road.    But  we 

ES?den  of '  think  there  was  such  evidence.  The  brake- 
men  were  in  their  proper  places,  and  the 
usual  signals  given,  and  efforts  made  to  couple  the  cars 
together.  Under  such  circumstances,  if  the  train  was 
being  operated  by  persons  who  had  no  authority  to  act, 
or  at  an  improper  time,  the  burden  was  on  the  defend- 
ant to  so  show. 

III.    It  is  also  said  that  there  is  no  evidence  tending 
to  show  negligence,  and  reliance  is  placed  in  part  on  the 

matters  we  have  discussed.      In  addition 
*•  ^i{y~e* !    tli^reto,  it  is  said  that  there  is  no  evidence 

j^suoM  for  tending  to  ^ho w  that  there  was  any  negli- 
gence on  the  part  of  the  person  in  charge  of 
the  engine.    In  considering  this  question  it  will  be  con- 
ceded that  the  signal  given  him  to   ''back  up"   was 
entirely  proper,  and  he  did  right  in  obeying  it ;  but  if. 


OCTOBER  TERM,  1888. 


■Wlialen  V.  The  Chicago,  R.  L  A  P.  Jty.  Co. 

in  SO  doing,  he  recklessly  or  negligently  caased 
to  be  thrown  together  with  nnnecessary  violenc 
he  may  have  been  guilty  of  negligence.  There  ' 
dence  tending  to  show  that  when  the  en^ne  was 
ingnp"  the  plaintiff  gave  a  signal  to  "stop,"  i 
engine  "slowed  up ;"  and  when  the  cars  were  i 
distance  apart  the  plaintiff  attempted  to  make  tl 
ling,  when  the  person  in  charge  of  the  engine  gs 
"kick,"  which  caused  the  cars  to  come  v 
together,  and  the  plaintiff's  hand  was  caught 
the  cars,  and  was  injured.  It  was,  we  think 
jury  to  say  whether  the  cars  came  together  wit! 
ual  and  unnecessary  violence,  and  whether  the  { 
charge  of  the  engine  was  guilty  of  negligenc 
tainly  we  cannot,  as  a  matter  of  law,  determine 
the  cars  were  thrown  together  with  too  much  viol 
not ;  and  it  may  be  the  jury  should  have  fonni 
wise ;  bat  clearly,  in  oar  judgment,  there  is  < 
opon  which  the  verdict  can  with  jwopriety  be  su 
and  this  is  trne  as  to  the  question  of  contribator 
gence.  We  cannot  say  that  the  plaintiff  was  g 
snch  negligence.  In  fact,  we  think  he  was  not 
possibly,  in  attempting  to  make  the  coupling  v 
tens  on  his  hands.  Bnt  a  proper  instruction  ws 
-_-.{'T'.'*hi8  subject,  and  the  jary  found  otherwise. 
. »  '  1 1'  .'.,  IV.  The  defendant  asked  that  twenty -sevei 
/.-.  •  ft'lirrogatories  be  submitted  to  the  jury.  Sii 
them  were  submitted  and  answerec 
^Ipwita]  jury,  and  counsel  for  the  defendan 
jTwE^Dot  that  the  court  erred  in  refusing  6 
the  others.  Special  complaint  is  i 
.refusal  to  submit  the  second,  third,  fourt 
tth,  twentieth  and  twenty-fifth  interro, 
■  nber  three  is  as  follows :  "  Do  you  find  from 
_ce  that  the  accident  to  the  plaintiff  was  in  ' 
caased  by  any  act  of  his  own,  either  of 
or  omission  i"  This' interrogatory  is  too 
'specific  fact  is  called  for,  unless  it  can  be  s 
contribntory  negligence  of  the  plaintiff  if 
The  general  verdict  is  a  complete  and  i 
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response  to  this  interrogatory  ;  and  the  second,  in  legal 
effect,  is  precisely  like  it.  The  fifth  and  eighth  inter- 
rogatories, in  substance,  are  whether  the  i)erson  on  the 
engine  was  the  servant  or  employe  of  the  defendant,  and 
whether  he  was  engaged  in  the  line  of  his  employment. 
That  he  was  an  employe,  and  in  charge  of  the  engine, 
and  was  running  it ;  that  is,  he  was  acting  in  the 
capacity  of  engineer, — is  not  denied.  But  the  defendant 
insists  that  there  is  no  evidence  which  shows  that  he 
was  acting  within  the  line  of  his  employment,  or  which 
expressly  shows  any  consent  on  the  part  of  the  defend- 
ant that  he  was  so  acting.  What  we  have  heretofore 
said  sufficiently  indicates  that,  in  our  opinion,  this  was 
immaterial  under  the  circumstances.  The  jury  are 
asked  in  the  twentieth  and  twenty-fifth  interrogatories 
to  say  how  much  they  allow  as  actual  damages,  and 
how  much  for  the  plaintiff's  incapacity  to  work  in  the 
future,  and  for  what  length  of  time.  We  deem  it  suffi- 
cient to  say  that  these  interrogatories  are  immaterial. 
No  specific  fact  is  called  for,  and  answers  thereto  could 
not  possibly  in  any  manner  impair  the  force  and  effect 
of  the  general  verdict  The  remaining  interrogatory, 
number  four,  in  substance  and  legal  effect,  is  like  num- 
bers two  and  three.  For  the  reasons  stated,  the  court 
did  not  err  in  refusing  to  submit  any  more  special  inter- 
rogatories than  it  did.  The  Code  provides  that  special 
interrogatories  may  be  submitted  to  the  jury,  and  the 
jury  may  be  required  to  find  "upon  any  particular 
questions  of  fact.'*  Code,  sec.  2808.  Of  course,  such 
fact  or  facts  must  be  material  and  pertinent  to  the 
matter  in  controversy,  and  the  interrogatories  must  ask 
a  response  as  to  the  existence  of  some  particular  fact, 
and  not  embrace  a  series  of  facts  which  are  necessarily 
included  in  and  determined  by  the  general  verdict. 

y.    The  instructions  are  criticised  by  counsel,  and 

said  to  be  erroneous,  and  that  instructions  asked  and 

,  „  refused  should  have  been  given.     We  deem 

injury  to       it  sufficieut  to  Say  that  we  think  the  mstruc- 

^ountof      tions   given   are   full,   fair,   and  in  every 

respect  unobjectionable.      They  cover  the 


OCTOBER  TERM,  1888. 


Whalen  v.  The  Chicago,  R,  I.  *  P.  Rt.  Co. 


whole  groaad,  and  therefore  the  instructions  asked  were 
properly  refused.  It  is  also  said  that  the  verdict  is 
contrary  to  the  instrnctions,  bat  we  are  nnable  to  concur 
in  this  proposition.  We  think  it  was  for  the  jury  to  say 
whether  the  plaintiff  had  snflicient  time  to  withdraw  his 
hand  after  the  speed  of  the  cars  was  increased,  and  after 
he  was  aware  of,  or  with  reasonable  diligence  ought  to 
have  known,  such  fact  The  verdict  is  for  twenty-three 
hundred  dollars,  of  which  amount  three  hundred  and  ' 
twenty  dollars  was  for  loss  of  time,  and  the  residue 
must  have  been  for  pain,  suffering  and  inability  to  earn 
as  much  in  the  future  as  before  the  accident;  and  it  is 
^urged  that  the  verdict  is  excessive.  There  was  evidence 
tending  to  show  that  the  plaintiff  was  twenty-three 
years  old  at  the  time  of  the  trial.  Because  of  the  injury 
the  thumb  of  the  right  hand  was  ampntated,  the  two 
fingers  next  to  it  were  injured,  and  the  evidence  tended 
to  show  that  such  injury  was  of  a  permanent  character. 
At  the  trial  they  were  crooked,  and  the  plaintiff  was 
nnable  to  do  the  same  work  he  previously  did.  Nor 
was  his  arm  as  strong.  He  was  not  able  to  work  for 
eight  months  after  the  accident.  He  was  earning  forty 
dollars  a  month  at  the  time  of  the  accident.  At  the 
time  of  trial  he  was  working  as  a  section-hand,  and 
cfiTTiingJl.lOa  day.  We  are  unable  to  say,  nnder  such 
imstances,  that  the  verdict  is  excessive. 

Affibued. 


•    > 
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Ellison  v.  Smyth  et  al. 

Mortgage.:  wastb  :  iNJUNcnoN.  This  action  was  brought  to  enjoin 
the  cutting  of  timber  on  the  mprtgaged  premises,  and  a  temporary 
injunction  was  allowed,  but  the  final  hearing  was  not  had  until 
after  the  premises  had  been  bid  in  by  the  mortgagee,  at  foreclosure 
sale,  for  tiie  full  amount  of  his  demand  and  costs ;  but  the  year  for 
redemption  had  not  expired.  The  injunction  was  dissolved  and 
the  petition  dismissed.  Held  that  this  was  right,  because  there  was 
no  ground  for  the  action  in  the  first  place  ;  it  appearing  that  defend- 
ants had  then  ceased  cutting  timber,  with  no  apparent  intention 
of  resuming ;  and  that  the  cutting  already  done  bad  been  done 
under  an  agreement  with  plaintiff,  which  provided  for  the  pay- 
ment of  the  proceeds  upon  the  mortgage  debt,  no  intention  to 
violate  which  agreement  was  shown ;  and  the  fact,  which  appeared 
at  the  final  hearing,  that  they  did  not  so  apply  the  proceeds  of  the 
timber,  was  then  immaterial,  since  plaintiff  had  bought  in  the 
premises  for  the  full  amount  oi.  the  debt  and  costs. 

Appeal  from  Louisa  District  Court.  —  Hon.    J.  H. 

Preston,  Judge. 

Filed,  October  22,  1888. 

On  the  fifth  day  of  May,  1882,  James  Smyth, 
now  deceased,  executed  to  the  appellant  his  promissory 
note  for  nine  thousand  dollars,  with  annual  interest  at 
eight  per  cent.  At  the  same  time  said  deceased,  with 
his  wife,  Elizabeth  Smyth,  one  of  the  defendants,  exe- 
cuted to  plaintiff  to  secure  the  note,  a  mort;gage  on  the 
farm  on  which  the  deceased  resided,  and  upon  eighty 
acres  of  timber-land  some  distance  from  the  farm. 
After  the  death  of  James  Smyth  the  appellees,  his 
widow  and  heirs,  continued  to  reside  on  the  farm,  and 
were  in  the  possession  of  all  the  mortgaged  real  estate.  In 
the  winter  of  1885-86,  the  defendants  cut  a  large  amount 
of  timber  upon  the  eighty  acres  of  timber-land,  and  also 
upon  the  farm.  The  interest  on  the  mortgage  was  in 
arrears.  In  July,  1886,  the  plaintiff  commenced  this 
action  to  enjoin  the  defendants  from  cutting  any  more 
timber,    and   from  removing  that   already   cut.     An 
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injunction  was  allowed,  and  afterwards  it  was,  apon 
application  of  defendants,  modified  bo  as  to  allow  the 
defendants  to  sell  and  dispose  of  the  timber  which  had 
been  cnt,  and  pay  the  proceeds  to  the  plaintiff,  to  apply 
on  the  mortgage  debt.  The  injunction  was  continued  so 
far  as  the  further  cutting  of  timber  was  involved.  The 
plaintiff  commenced  an  action  to  foreclose  the  mortgage. 
The  mortgage  was  not  dae,  but  it  contained  a  provisioit 
anthorizing  a  foreclosure  upon  default  in  the  payment 
of  interest,  and  after  sixty  days'  notice  by  the 
mortgagee.  For  some  reason  not  material  to  this 
inquiry  the  action  for  foreclosure  was  dismissed. 
Another  action  waa  brought,  and  ^  decree  of  foreclosure 
was  obtained ;  and  in  July,  1887,  all  of  the  mortgaged 
property  was  sold  on  special  execution,  for  the  full 
amount  of  the  mortgage,  inclnding  interest  and  coats. 
This  action  for  injunction  was  not  tried  in  the  district 
court  until  in  the  month  of  November,  1867,  and  the 
period  of  redemption  from  the  foreclosure  sale  expired 
on  the  second  day  of  July,  1888.  The  trial  of  this  cause 
upon  the  merits  resulted  in  a  decree  dismissing  the  peti- 
tion and  dissolving  the  injunction,  and  the  plaintiff 
appeals.  Upon  the  death  of  Samuel  Ellison,  Mary  Elli- 
son was  snbstitnted  as  administratrix. 

Ckas.  A.  Olark,  for  appellant. 

C.  W.  Kepler,  for  appellee. 

EoTHRocK,  J. — No  appeal  was  taken  from  the 
order  modifying  the  temporary  injunction.  As  modiHed, 
the  defendants  were  enjoined  from  cutting  any  more 
timber,  and  they  were  permitted  to  prepare  that  already 
cnt  for  market,  and  sell  it;  and,  after  deducting  the 
expenses,  pay  the  net  proceeds  niion  the  mortgage.  At 
the  preliminary  hearing,  which  was  upon  affidavits,  the 
court  found  the  timber  was  cut  with  the  knowledge  and 
consent  of  the  plaintiff,  and  with  the  understanding 
between  the  parties  that  the  net  proceeds  of  the  sale  of 
the  same  should  be  paid  on  plaintiff's  mortgage.  The 
same  questions  of  fact  were  in  Issne  and  tried  npon  the 
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final  hearing  from  which  this  appeal  was  taken.  A 
careful  examination  of  the  evidence  has  led  us  to  the 
conclusion  that  the  injunction  was  rightfully  dissolved, 
upon  the  grounds  that  it  appears,  from  a  fair  prepond- 
erance of  the  evidence,  that  the  timber  was  cut  under 
the  agreement  and  understanding  above  mentioned; 
and  there  is  nothing  in  the  evidence  to  show  that  the 
defendants  intended  to  apply  the  net  proceeds  to 
any  other  purpose  than  in  payment  of  the  mortgage. 
No  timber  had  been  cut  for  several  months  prior  to  the 
commencement  of  this  action,  and  it  does  not  appear  that 
the  defendants  had  any  purpose  or  intention  to  cut  any 
more.  It  appears  to  us  that  there  was  no  cause  for  an 
injunction  when  it  was  issued,  and  there  is  nothing  in 
the  record,  as  it  is  presented  to  us,  upon  which  the  court 
could  properly  have  found  that  the  injunction  should 
be  continued  until  the  period  for  redemption  from  the 
foreclosure  sale  expired.  There  was  a  large  number  of 
witnesses  examined  upon  the  hearing,  upon  the  ques- 
tion as  to  the  value  of  the  land.  The  object  of  this  testi- 
mony was  to  show  on  the  part  of  the  plaintiff  that  the 
committing  of  waste  by  cutting  timber  was  an  impair- 
ment of  the  mortgage  security;  and  the  defendants 
sought  to  show  that  the  value  of  the  land  was  so  much 
greater  than  the  amount  of  the  mortgage  that  the  plain- 
tiff had  no  cause  for  commencing  the  action.  It  is 
unnecessary  to  determine  this  issue.  We  place  our 
affirmance  of  the  decree  upon  the  ground  that  the  cut- 
ting of  timber  was  done  with  the  knowledge  and  consent 
of  the  plaintiff  ;  and  there  is  nothing  to  show  that  the 
defendants  did  not  in  good  faith  intend  to  carry  out 
the  agreement.  They  even  offered,  before  this  suit  was 
commenced,  to  saw  such  of  the  timber  as  was  suitable 
into  railroad  ties,  and  deliver  them  to  the  railroad  com- 
pany in  plaintiff's  name,  and  to  give  him  security  for 
the  application  of  the  proceeds  of  all  the  timber  and 
wood  in  payments  on  the  mortgage.  It  is  true  the 
defendants  did  not  apply  any  of  the  proceeds  upon  the 
mortgage.  But  the  plaintiff  has  now  no  ground  of  com- 
plaint of  their  failure  to  do  so.     When  this  cause  was 
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tried  there  was  nothing  due  on  the  mortgage.  The  land 
sold  for  enfficlent  to  pay  it  in  fall,  with  interest  and  the 
cost  of  foreclosure.  The  decree  of  the  district  court 
will  be  Affibmed. 


ITEyATn)   T.  The   ATcqispK,  Topeka   &  Sahta  Pe  i 
Railway  Company. 

Jorlsdiotion :   or  FOHmaif    oobporatiok  :    action    aided   by 

attaohhbnt:  rOBHEB  ADJUDICATION.    Under  section  3580  of  the 

Code,  an  action  against  a  foreign  corporation  ma j  be  maintained 

in  the  coortB  of  this  stats  when  it  is  aided  b;  attachment  against 

the  property  of  such  corporation  found  within  this  state ;  and  a 

jtid^ent  of  a  federal  court  in  this  state,  dismissing  a  former 

action  based  on  the  same  cause,  but  not  aided  by  attachment,  on 

ttte  ground  that  it  had  no  jurisdiction  of  the  defendant,  is  no  bar  to 

the  BQbsequent  action  aided  by  attachment 

CarrierB:  ofooods:  deuvest  to  bou>ebof  unassiqned  bill 

07  LADiNa :  UABIUTT.      A  company,  shipping  goods  apon  the 

order  of  E.,  marked  and  conaigned  them  to  itself  at  P.,  the  place 

where  E.  lived.     It  took  two  bills  of  lading  for  the  goods,  which 

were  in  fact  duplicatee,  but  neither  showed  that  another  Iiad  been 

issued.    It  then  drew  a  draft  on  E.,  through  a  bank  at  P.,  for  the 

price  of  the  goods,  and  sent  with  it  to  the  bank  an  order  on 

defendant  to  deliver  the  goods  to  B.,  with  directions  to  the  bank 

to  deliver  the  order  to  E.  upon  the  payment  by  him  of  the  draft. 

At  the  same  time  it  sent  one  of  the  bills  of  lading  to  E.,  instruct 

ig  him  that  the  goods  had  been  shipped,  and  that  he  was  to  pay 

le  draft  and  obtain  the  order.    The  bill  of  lading  sent  to   E. 

lowed  the  consigning  company  to  be  the  consignee,  Mid  it  was 

ot  indorsed  or  assigned  by  that  company.    Upon  presentation  of 

lis  bill  of  lading  the  defendant  railway  company  delivered  the 

oods  toE.,whowas  at  the  time  insolvent,  and  who  never  paid  for 

M  goods.     Held  that  such  delivery  was  without  warrant,  and  that 

IS  defendant  company  was  liable  to  the  consigning  company  for 

le  value  of  Uie  goods,  though  it  was  ignorant  of  E.'s  insolvency, 

nd  that  the  goods  had  not   been  paid  for,  and  that  a  draft  and 

rder  had  been  sent  and  instructions  given  in  regard  to  the  goods. 

iee  opinion  for  a  discnsmon  of  the  question  upon  the  authorities, 

y  Robinson,  J.) 

— — : T  ccffroif.    In  such  case  it  was  no  defense 

tiat  there  was  a  local  custom  at  P.  to  deliver  goods  to  the  person 
rho  held  the  bill  of  lading,  such  custom  not  being  general,  and 
tie  consigning  company  having  no  knowledge  of  it  when  the  goods 
rere  shipped. 
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Appeal  from  Cedar  Rapids  Superior  Court. — ^HoN.  J. 

T.  Stoneman,  Judge. 

Filed,  October  22,  1888. 

This  is  an  action  aided  by  attachment,  brought  to 
recover  the  value  of  a  quantity  of  canned  goods,  shipped 
by  the  Elgin,  Iowa,  Canning  Company  to  Pueblo, 
Colorado,  and  alleged  to  have  been  delivered  to  a  person 
not  entitled  to  receive  the  same,  through  the  fault  of 
defendant.  The  cause  was  tried  to  the  court,  and  a» 
judgment  rendered  in  favor  of  plaintiff  for  the  amount 
admitted  to  be  the  value  of  the  goods  in  controversy, 
and  sustaining  the  attachment.  Defendant  appeals. 
On  the  first  submission  of  this  cause  a  decision  was 
rendered  by  this  court  reversing  the  judgment  of  the 
8Ui)erior  court.  A  rehearing  was  ordered  on  the  peti- 
tion of  appellee,  and  the  cause  again  submitted. 

Oeorge  R.  Peck  and  Anderson^  Davi$  & 
Hagerman^  for  appellant. 

Henry  RicJcel^  for  appellee. 

Robinson,  J. — Plaintiff  is  the  trustee  of  the  Elgin, 
Iowa,  Canning  Company.  Defendant  is  a  corporation 
organized  and  existing  under  the  laws  of  the  state  of 
Kansas,  and  engaged  in  operating  a  line  of  railway  from 
Kansas  City  through  the  states  of  Kansas  and  Colorado^ 
and  to  the  city  of  Pueblo,  in  the  last-named  state.  At 
the  time  this  cause  was  tried  in  the  court  below  defend- 
ant had  never  owned  nor  operated  any  railway  within 
the  state  of  Iowa.  In  October,  1884,  one  Evans,  of 
Pueblo,  ordered  of  the  canning  company  the  goods  in 
controversy.  Not  being  acquainted  with  Evans,  and 
not  wishing  to  sell  the  goods  on  credit,  it  delivered 
them,  marked  and  consigned  to  itself  at  Pueblo,  to  a 
railway  company  at  Elgin,  Iowa.  Prom  that  company 
the  canning  company  took  two  receipts  or  bills  of  lad- 
ing, which  were  in  fact  duplicates,  but  neither  showed 
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that  another  had  been  issued.  The  canning  company 
drew  a  draft  on  Evans,  throagh  a  bank  in  Pneblo,  for  the 
price  of  the  goods,  and  sent  to  the  bank  an  order  on 
defendant  to  deliver  tbegoode  to  Evans.  The  draft  and 
order  were  sent  together  to  the  bank,  with  instructiona 
to  deliver  the  order  to  Evans  npon  payment  by  him  of 
the  draft  At  the  same  time  the  canning  company  sent 
to  Evans  one  of  the  bills  of  lading,  instructing  him  that 
the  goods  had  been  shipped,  and  that  he  was  to  pay  the 
draft  and  obtain  the  order.  The  bill  of  lading  sent  to 
Evanawas  not  signed  nor  indorsed  by  the  canning  com* 
pany.  In  due  time  the  gooda  were  transferred  by  the 
railway  company  wtich  first  received  them  to  defend- 
ant, and  were  by  it  transferred  to  Pneblo.  Evans  never 
paid  the  draft]  nor  obtained  the  order,  bnt  within  twenty- 
fonr  honrs  after  the  arrival  of  the  goods  in  Pneblo,  he 
presented  the  bill  of  lading  which  he  had  received  to 
defendant,  and  without  other  anthority  obtained  the 
goods.  At  that  time  Evans  was  insolvent,  but  defend- 
ant  had  no  knowledge  of  that  fact,  nor  that  the  goods 
had  not  been  paid  for,  nor  that  a  draft  and  order  had 
been  sent  or  instructions  given  in  regard  to  the  goods, 
but  delivered  them  in  good  faith.  The  canning  company 
commenced  an  action  to  recover  of  defendant  the  value 
of  the  goods  in  question,  which  was  transferred  to  the 
circuit  court  of  the  United  States  for  the  northern  dis- 
trict of  Iowa.  The  answer  in  that  case  alleged  that 
defendant  was  a  corporation  organized  and  existing 
under  the  laws  of  Kansas  for  the  purpose  of  operating 
a  line  of  railway,  bnt  was  not  organized  for  the  purpose 
of  nor  engaged  in  operating  a  railway  within  this  state ; 
that  no  part  of  the  road  of  defendant  was  or  had  ever 
been  operated  in  this  state,  and  that  the  ciaim  of  plain- 
tiff did  not  grow  out  of,  and  was  not  in  any  manner 
connected  vrith,  any  office  or  agency  of  defendant  in  this 
state.  A  demurrer  to  that  answer  was  overruled,  and, 
in  consequence,  the  canning  company  dismissed  its 
action.  It  afterwards  appointed  plaintiff,  who  is  a 
citizen  of  Kansas,  its  trustee  to  collect  the  claim  in  suit. 
This  action  was  commenced,  and  the  Burlington,  Cedar 
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Rapids  &  Northern  Railway  Company^  a  corporation 
doing  business  and  with  its  principal  office  in  Linn 
county,  was  garnished  by  virtue  of  the  attachment  pro- 
cess. The  answer  of  the  garnishee  showed  that  it  had 
in  its  possession  when  garnished  the  sum  of  fifteen 
hundred  dollars  which  belonged  to  defendant. 

I.    Appellant  insists  that  the  superior  court  had  no 
jurisdiction  in  this  cause,  for  reasons  set  out  in  its 

answer  in  the  action  which  was  transferred 

'  of  foreign  oor^  to  the  federal  court,  and  that  the  question 

aotton^ded   of  jurisdiction  of  the  claim   in   suit  was 

•  ™^jS<^^2JS®'  finally    adjudicated   in    that  action.     .The 

opinion  of  the  federal  court  is  found  in  24 
Fed.  Rep.  866.  We  do  not  regard  the  decision  of  that 
court  as  conclusive  of  the  right  of  plaintiff  to  maintain 
this  action,  even  though  it  be  conceded  to  have  the  force 
and  effect  of  a  final  adjudication.  It  was  based  upon 
the  facts  as  they  existed  in  that  casQ.  It  did  not  pass 
upon  the  right  of  the  canning  company  to  recover  of 
defendant  excepting  in  that  action,  **  under  the  facts 
disclosed  in  the  record"  therein.  One  vital  fact  was 
that  no  attachment  of  property  of  defendant  was  dis- 
closed. The  defendant  at  the  time  this  action  was 
commenced  had  never  owned  nor  operated  a  line  of 
railway  in  this  state,  nor  had  it  ever  had  therein  any 
office  or  agency  out  of  which  plaintiff's  cause  of  action 
grew.  Therefore,  neither  of  sections  2582  and  2585  has 
any  application  to  the  case.  The  defendant  was  not 
found  within  this  state  and  had  no  residence  therein ; 
hence  section  2686  of  the  Code  does  not  apply.  Section 
2680  provides  as  follows :  "  An  action,  when  aided  by 
attachment,  may  be  brought  in  any  county  of  the  state 
wherever  any  part  of  the  property  sought  to  be  attached 
may  be  found  when  the  defendant,  whose  proi)erty  is 
thus  pursued,  is  a  non-resident  of  this  state."  The  legal 
home  of  defendant  is  in  the  state  of  Kansas.  JEx  parte 
SelioUenbergerj  96  U.  S.  369.  It  is  a  non-resident  of  this 
state,  and,  having  property  in  Linn  county  when  this 
action  was  commenced,  falls  within  the  provision  quoted. 
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delivering  the  goods  to  Evans,  for  the  reason  that  the 
8.  oabbixbs:  of  delivery  to  him  of  the  bill  of  lading  was  in 
w^'hMm  effect  an  assignment  of  the  goods,  and 
bVonSS?:  invested  him  with  a  right  to  demand  and 
iiabuity.  receive  them.  We  are  referred  to  many 
authorities  which  are  claimed  to  support  this  view.  One 
of  these  is  Merchants'  Bank  v.  Union  Hy.  <fe  Trcms.  Co., 
69  N.  Y.  374.  An  examination  of  that  case  and  of  the 
cases  therein  cited  will  show  that  what  the  court  really 
decided  was  that  a  delivery  of  the  forwarder's  receipt 
without  assignment,  but  with  intent  that  the  title  to  the 
goods  for  which  it  was  given,  or  an  interest  therein, 
should  be  thereby  transferred,  would  be  effectual  to 
accomplish  the  transfer  intended.  Other  authorities 
cited  by  appellant  are  to  the  same  effect.  In  this  case 
it  was  the  intention  of  the  canning  company  to  retain 
the  title  and  right  of  possession  in  itself  until  the  price 
of  the  goods  should  be  paid.  The  bill  of  lading  required 
the  delivery  of  the  goods  to  the  consignor.  It  did  not 
provide  for  delivery  to  bearer  or  order,  but  to  the  Elgin 
Canning  Comi)any.  Therefore  it  is  clear  that  the  for- 
warding of  the  bill  of  lading  to  Evans,  with  directions 
to  pay  the  draft  and  obtain  the  order  for  the  goods,  did 
not  invest  him  with  any  right  to  the  goods  as  against  the 
consignor.  But  it  is  said  that  defendant  was  justified 
in  delivering  the  goods  to  Evans  because  of  his  posses- 
sion of  the  bill  of  lading.  The  cases  of  lAckbarrow  v. 
MasoTi,  1  Smith,  Lead.  Gas.  f  838,  with  annotations ; 
Dowa  f>.  Oreeny  24  N.  Y.  638 ;  Allen  v.  Williams^  12 
Pick.  297,  and  others,  are  cited  in  support  of  this  claim. 
It  is  true  that  statements  were  made  in  some,  if  not  all, 
of  those  cases  which,  considered  apart  from  the  connec- 
tion in  which  they  are  found,  might  seem  to  sustain  the 
claim ;  but  when  they  are  considered  in  connection  with 
the  facts  of  the  cases  where  found,  and  the  general  con- 
clusions of  the  court  which  made  them,  we  think  they 
go  no  further  than  to  hold  that  the  delivery  of  an  unin- 
dorsed bill  of  lading  would  be  a  good  symbolical  deliv- 
ery of  the  goods  it  represented,  where  such  was  the 
intent  and  purpose  of  the  parties.  In  Fearon  t).  Bowers^ 
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rei>orted  in  1  Smith,  Lead.  Cas.  *782,  cited  by  appel- 
lant, the  consignor  had  sent  two  bills  of  lading,  one  of 
which  was  indorsed  to  one  person  and  the  other  to 
another,  and  the  court  held  that  a  delivery  might  be 
made  to  the  holder  of  either  bill.  That  case  haa  but 
little  relation  to  the  principle  involved  in  this.  Api)el- 
lant  insists  that  the  bill  of  lading  is  like  a  promissory 
note,  in  that  possession  is  pTima-facie  evidence  of  own- 
ership ;  but  we  do  not  think  that  such  is  the  case.  A 
bill  of  lading  is  a  non-negotiable  instrument.  Garden 
Orove  Bank  v.  Humeston  &  S.  By.  Co.^  67  Iowa,  634. 
The  following  language  is  pertinent :  *'  Bills  of  lading 
are  regarded  as  so  much  cotton,  grain,  iron,  or  other 
articles  of  merchandise.  *  *  *  They  are  in  com- 
merce a  very  different  thing  from  bills  of  exchange  and 
promissory  notes,  answering  a  different  purpose  and 
performing  a  different  function."  Also:  '^Itis  not  a 
representative  of  money,  used  for  transmission  of  money 
or  for  the  payment  of  debts  or  for  purchases.  It  does 
not  pass  from  hand  to  hand  as  bank-notes  or  coin.  It  is 
a  contract  for  the  performance  of  a  certain  duty.  True, 
it  is  a  sjrmbol  of  ownership  of  the  goods  covered  by  it, 
— a  representative  of  those  goods ;  but  if  the  goods 
themselves  be  lost  or  stolen,  no  sale  of  them  by  the 
finder  or  thief,  though  to  a  hona-fide  purchaser  for 
value,  will  divest  the  ownershi  p  of  the  person  who  lost 
them,  or  from  whom  they  were  stolen."  Shaw  v.  Hail- 
road  Co. J  101  U.  S.  667.  See,  also.  Hutch.  Carr.  sec.  348. 
In  2  Pars.  Cont.  292,  it  is  said :  ^  ^  The  consignor  fre- 
quently sends  to  a  consignee  a  bill  not  indorsed,  and 
then  sends  to  his  own  agent  in  or  within  reach  of  the 
same  port  an  indorsed  bill, — it  may  be  indorsed  in  blank, 
or  to  the  agent,  or  to  the  party  ordering  the  goods, — 
and  the  consignor  sends  to  his  agent  with  the  bill  orders 
to  deliver  the  bill  to  the  party  ordering  the  goods,  or  to 
receive  the  goods  and  deliver  them  to  him,  provided 
payment  be  made  or  secured,  or  such  other  terms  as  the 
consignor  prescribes  are  complied  with.  This  course 
secures  to  the  consignor,  beyond  all  question,  the  right 
and  power  of  retaining  the  goods  until  the  price  for  them 
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is  paid  or  secured  to  him."     This  is  not  only  in  point, 
but  seems  to  be  sound  in  principle.  The  fact  that  Evans 
presented  the  bill  of  lading  in  this  case  was  not  sufficient 
to  overcome  the  presumption  which  the  terms  of  the  bill 
raised,  that  the  consignor  was  the  owner  of  the  goods. 
That  such  is  the  presumption  is  well  established.  Congar 
V.  OaZena  U.  Ry.  Co.y  17  Wis.  486;  Krulderv.  EUison^ 
47  N.   Y.  37;  Lavyrence  v.    Minturn^  17  How.   100; 
Alderman  v.  Eastern  Ry.   Co.^  116  Mass.  234.      See, 
also,  Tattle  v.  Becker^  47  Iowa,  486 ;  1  Benj.  Sales,  sees. 
677,  579  ;  2  Amer.  &  Eng.  Cyclop.  Law,  242,  243.     The 
contract  with  the  canning  company  required  the  defend- 
ant to  deliver  the  goods  to  the  consignor.     The  unin- 
dorsed bill  of  lading  presented  by  Evans  was  evidence 
that  the  contract  was  still  in  force,  and  that  the  canning 
company  was  then  the  owner  of  the  goods.    The  deliv- 
ery to  Evans  was  not  authorized,  and  was  made   by^ 
defendant  at  its  own  risk.    Hutch.  Carr.  sees.  129,  180, 
344.    But  it  is  said  that  the  canning  company  clothed 
Evans  with  the  apparent  right  to  demand  the  goods, 
and  that,  since  ^'one  of  two  innocent  parties  must  suf- 
fer a  loss  from  the  wrong  of  another,  the  loss  should  fall 
upon  the  party  who  put  it  in  the  power  of  that  other  to- 
perpetrate  the  wrong."    This  case  does  not  fall  within 
that  rule,  for,  as  we  have  seen,  the  possession  of  the  bill 
of  lading,   without  indorsement  or  other  evidence  of 
assignment,  did  not  vest  Evans  with  any  apparent  right 
to  the  property.    The  loss  resulted  from  the  negligence 
of  defendant  in  not  insisting  upon  proper  evidence  of 
an  assignment  before  it  surrendered  the  goods. 

III.    It  is  insisted  by  appellant  that  the  delivery  to- 
Evans  was   made  in  accordance  with  the  custom  at 

3 . .      Pueblo,  and  that  the  contract  of  shipment 

— :  oastom.  jj^jj^q^  YrsLve  been  made  with  reference  to  that 
custom.  The  superior  court  found  that  by  a  local 
custom  at  Pueblo  goods  shipped  over  railway  lines  to 
that  place  were  delivered  to  the  person  who  held  the- 
bills  of  lading,  but  that  the  custom  was  not  general,  and 
plaintiff  had  no  knowledge  of  it.  The  contract  of  ship- 
ment required  defendant  to  deliver  the  goods  to  the 
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canning  company,  and  we  question  the  right  of  defend- 
ant to  vary  this  by  showing  a  custom  in  conflict  with  it. 
The  contract  was  not  ambiguous,  and  required  no 
explanation.  But  where  a  custom  may  be  shown  it 
must  appear  that  it  was  so  general  that  the  parties  to 
the  contract  will  be  presumed  to  have  contracted  with 
reference  to  it.  Couch  v.  Watson  Coal  Co.^  46  Iowa,  20 ; 
Berkshire  Woolen  Co.  f>.  Procter^  7  Cush.  422 ;  JFay  v. 
Insurance  Co.,  16  Gray,  461 ;  Wilson  v.  Bauman,  80 
111.  494 ;  2  Greenl.  Ev.  sec.  261.  The  court  below  not 
only  found  that  the  custom  pleaded  was  local,  but  that 
plaintiff  had  no  knowledge  of  it.  How  the  knowledge 
of  plaintiff  would  affect  the  contract  does  not  appear, 
but  knowledge  on  the  part  of  the  canning  company 
when  the  shipping  receipt  was  taken  is  not  pleaded  nor 
is  it  shown.  Therefore  this  defense  is  not  maintained. 
Walls  n.  Bailey,  49  N.  T.  473 ;  Higgins  v.  Moore,  34 
N.  T.  425 ;  North  Penn.  By.  Co.  «.  Cormnercial  Bank, 
123  U.  S.  727,  8  Sup.  Ot.  Rep.  266;  Clarke's  Browne, 
Usages  &  Oust.  184,  note  4.  The  further  examination 
which  we  have  given  this  cause  on  rehearing  leads  us  to 
conclude  that  the  first  decision  of  this  court  was  erron- 
eous.   The  judgment  of  the  superior  court  is 

Affibmed. 
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Insiiranoe:  policy:  ooNSTRUonoN:  fazlubb  to  pat 
AS8KSSMENTB.  A  Certificate  of  membership  in  the  defendant  oom- 
ponj  provided  that  it  should  be  void  in  case  the  amount  of  any 
assessment  was  not  paid  within  thirty  days  from  the  date  of  notice 
thereof.  Held  that,  in  the  absence  of  any  language  in  the  con- 
tract, or  in  the  articles  of  incorporation  or  by-laws  of  the  defend- 
ant, qualifying  the  meaning  of  the  word  '*  void,"  it  could  not  be 
construed  as  meaning  *'  voidable  at  the  election  of  defendant.*' 


:  NON-PAYMENT  OF  ABSBSSXENT  :  WAIVBB :  CUSTOM  :  BVIDBNCB. 

In  this  case  payment  of  the  policy  was  resisted  on  the  ground  that 
the  assessments  had  not  been  paid  as  therein  required;  and  the 
court  found  that,  though  the  defendant  had  sometimes  accepted 
assessments  after  they  were  delinquent,  it  had  no  such  general 
custom  that  the  assured  was  justified  in  relying  on  it,— it  appearing 
that  he  had  no  knowledge  of  such  practice,  except  in  a  few  instances 
in  which  his  own  assessments  had  been  received  after  becoming 
delinquent.  Heid  that  such  findings  were  not  without  support  in 
the  evidence,  and  could  not  be  disturbed. 


Appeait  from   Polk    Circuit     Cowrt. — ^HoK.     J.     H. 

Hendebson,  Judge. 

Filed,  Octobeb  22, 1888. 

Action  of  manda/mus  to  compel  the  defendant  to 
make  an  assessment  on  its  members  to  pay  a  loss  because 
of  the  fact  that  Drake  S.  Bosworth  was  a  member  of 
said  society,  and  had  deceased  prior  to  the  commence- 
ment of  this  action.  Trial  to  the  court,  and  judgment 
for  the  defendant.    The  plaintiffs  appeal. 

O.  C.  &  C.  L.  Nourse^  for  api)ellants. 

Wm.  Kennedy  and  TT.  E.  Miller ^  for  appellee. 

Seevebs,  G.  J. — I.  When  the  deceased  became  a 
member  of  the  society  he  received  a  certificate  of  mem- 
bership, which  contains  the  following  provisions :  ^'  This 
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certificate  shall  be  void — Firsty  if  the  amount  of  any 
assessment  made  on  account  of  death  benefits  or  the 
relief  fund  is  not  received  at  the  Des  Moines  office  within 
thirty  days  from  the  date  of  the  notice  thereof."  The 
defendant  pleaded  that  the  deceased  had  failed  to  pay 
the  amount  of  two  death  losses  of  which  he  had  been 
notified  for  a  longer  period  of  time  than  above  stated, 
and  therefore  the  policy  was  void.  As  the  appellants 
contend,  the  appellee  assumed  the  burden  of  proving 
the  non-payment  of  the  assessments  as  pleaded  by  i,t, 
and  further  claim  that  the  defendant  failed  to  establish 
such  Issue*  The  court  found  as  a  fact  that  there  was  a 
^' clear  default  in  the  payment  of  such  assessments." 
This  finding  has  the  force  and  effect  of  a  verdict,  and 
therefore  cannot  be  disturbed,  unless  the  evidence, 
fairly  considered,  is  insufficient  to  sustain  it.  Clearly 
there  was  such  evidence.  Not  only  so,  we  think  th« 
court  could  not  have  made  any  other  finding  than  it  did. 
It  is  fully  sustained  by  the  evidence. 

II.    Counsel  for  the  appellants  contend  that  the 
word  ^' void  "  in  the  certificate  of  membership  should  be 

construed   as  **  voidable,"    at  the  election 
'  anoe :  policy :  of  defendant.    We  do  not  think  this  posi- 

construotlon :      .  ,  ^    .       -■  -■      •«-.  i  ^ 

faiifxre  to  pay  tiou  cau  be  sustaiued,  and    Ytele  v.  Oerma- 


nia  Ins,  Co.^  26  Iowa,  67,  does  not  sustain 
it,  as  counsel  contend.  The  parties  contracted  that,  if 
the  deceased  failed  to  pay  the  assessments  within  the 
time  stated,  the  certificate  should  be  void.  The  parties 
must  have  meant  precisely  what  is  said.  There  is  noth- 
ing to  construe.  There  is  no  other  language  in  the  con- 
tract or  articles  of  incorporation  or  by  Jaws  of  defendant 
which  has  any  material  bearing  on  this  question,  or 
which  qualifies  or  restrains  the  meaning  of  the  word 
'^void,"  as  used  in  the  certificate.  The  following  cases 
sustain  these  views :  Mandego  t.  Centennial  Mut.  Life 
Abs  'Ti,  64  Iowa,  1SJ4 ;  Servoas  v.  Western  Mut.  Aid  8oo. 
67  Iowa,  86. 

IIL    In  a  reply  the  appellants  pleaded  a  waiver  of 
the  non-payment  of  the  assessments,  and  the  court  found 
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that   they   had    failed   to  establish   such 

9.  — : non-pay*    _    ^  __.  .       «     ^.  .    -  -    - 

mentof         defense.    This  finding  must  be  regarded  as 


- 1 


wjdw^oi*.    supported  by  the  usual  presumption  which 
dence.  prevails  in  such  cases,  and  we  are  not  pre- 

pared to  say  that  the  finding  of  the  court  is  not  suffi- 
ciently sustained  by  the  evidence.  The  material  facts 
relied  on  as  sustaining  the  theory  that  the  finding  is 
not  sustained  by  the  evidence  is  the  following :  When 
death  losses  occurred,  and  notices  of  assessments  were 
sent  to  the  members,  and  the  same  were  not  promptly 
paid,  the  defendant  afterwards  received  the  amount  of 
the  assessment,  and  regarded  the  i)erson  on  whom  the 
assessment  was  made  as  a  m^mber ;  that  is  to  say,  the 
defendant  in  each  particular  case  waived  the  prompt 
payment  of  the  assessment.  Explanations  were  made 
by  the  officers  of  the  defendant  why  this  was  done. 
Such  explanations  were  regarded  by  the  court  as  satis- 
factory. With  such  finding  and  conclusion  we  cannot 
interfere.  Again,  the  question  was  whether  the  custom 
or  usage  of  the  defendant  in  this  respect  was  so  general 
and  usual  as  to  estop  it  from  asserting  that  there  was 
a  forfeiture  in  this  particular  case.  Here  again  the 
finding  is  against  the  appellants,  and  we  cannot  disturb 
it.  The  evidence  does  not  tend  to  show  that  the  deceased 
had  knowledge  of  the  custom  of  the  defendant  in  this 
respect,  if  it  can  be  so  designated.  The  deceased  paid 
twenty-three  of  such  assessments.  Four  were  received 
by  the  defendant  from  one  to  three  days  after  maturity, 
and  one  five  days.  All  the  other  payments  made  by 
him  were  prior  to  maturity.  This  constitutes  the  extent 
of  his  knowledge  that  the  defendant  waived  prompt 
payment.  The  assessments  in  question  were  payable  on 
the  thirty-first  day  of  March,  1885,  and  remained  unpaid 
when  Mr.  Bosworth  died,  on  May  11,  1888.  We  are  of 
the  opinion  that  the  judgment  of  the  circuit  court  must 
be  Affibmed. 
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Wabdeb,  Bushnell  &  Glessneb  v.  Bobebtson. 

Sale :  of  MAOHms :  bbbacb  of  warbanty  :  bsturn  :  waivsb  by  aosnt. 
PlaintiflfB  sold  defendant  a  machine  upon  a  written  warranty  that 
it  would  do  good  work ;  and  the  contract  proTided  tliat  if  it  did 
not  work  well  defendant  ehould  notify  plaintiffs,  and  if,  on  a 
eeoond  trial  inplaintiSiB'  presenoe,  it  did  not  work  as  warranted,  it 
might  be  returned,  and  the  monej  would  be  refunded.  The 
machine  was  sold  by  P.,  an  agent  of  plaintiffs,  whose  duty  it  was 
to  act  for  plaintiff^  in  all  matters  relating  to  the  working  of  the 
machine.  It  failed  to  work,  and  defendant  gave  P.  notice  of  that 
fact,  but  neither  he  nor  any  one  for  plaintiffs  appeared  to  witness 
a  second  trial,  upon  which  defendant's  right  to  return  the  machine 
was  conditioned  by  the  contract.  HeJd  that,  by  such  failure  of 
plaintiffs,  that  condition  of  defendant's  right  to  return  the  machine 
was  abandoned,  and  that  his  right  to  return  it  and  rescind  the  sale 
was  the  same  as  if  that  condition  had  never  existed ;  and  that,  though 
the  agent  had  no  power  to  waive  any  condition  of  the  contract,  he 
had  authority,  after  such  failure  of  plaintiffs,  to  waive  the  return 
of  the  machine  by  defendant,  and  to  authorize  him  to  store  it  on 
his  farm,  when  he  elected  to  rescind  the  sale  on  account  of  the 
breach  of  the  warranty*  (Compare  Pitnnowsky  v.  Beardsley,  87 
Iowa,  0). 

Appeal  from  Jones  District  Court. — Hon.  Jahes  D. 

OiFFEN,  Judge. 

Filed,  Octobeb  22,  1888. 
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Action  on  two  promissory  notes.  Answer  that  the 
notes  sued  on  were  given  for  the  price  of  a  combined 
reaper  and  mower,  which  was  sold  to  defendant  by 
plaintiffs  with  a  warranty  which  had  failed,  in  conse- 
quence of  which  the  machine  was  worthless,  and  the 
consideration  of  the  notes  had  wholly  failed.  Verdict 
and  judgment  for  defendant.    Plaintiffs  appeal. 

JB.  KeeleTj  for  appellants. 

Jamison  &  Melhtty  for  appellee. 
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Reed,  J. — The  machine  for  the  price  of  which  the 
notes  were  given  was  sold  with  the  following  warranty : 
'^  This  machine  is  warranted  to  be  of  good  material,  and 
well  made;  and  if  a  single  reaper,  and  properly 
operated,  will  cut  from  ten  to  fifteen  acres  of  grain  per 
day ;  or  if  a  combined  machine,  and  properly  operated, 
will  cut  from  ten  to  fifteen  acres  of  grass  per  day,  with 
two  horses  and  a  driver  ( and  if  a  self -raker,  to  do  its 
own  raking  as  well  as  can  be  done  by  hand ;  and  if  a 
dropper,  as  well  as  any  other  dropper),  and  cut  any 
kind  of  grass  as  well  as  any  other  combined  machine ; 
and  if  a  single  mower,  and  properly  oi)erated,  will  cut 
as  many  acres  of  grass  per  day,  with  two  horses  and  a 
driver,  and  cut  any  kind  of  grass,  as  well  as  any  single 
mower  of  the  same  size.  It  is  understood  tiiat  this 
warranty  is  invalid  and  of  no  effect  unless  the  machine 
is  properly  set  up  and  operated,  as  per  our  directions. 
If  said  machine  does  not  perform  as  above  warranted, 
notice  must  be  given  to  Warder,  Bushnell  &  Glessner, 
Chicago,  111.,  subject  to  a  second  trial  in  their  presence  ; 
when,  if  the  failure  is  found  not  to  have  arisen  from 
any  defect  in  the  machine,  it  shall  be  kept  by  the 
purchaser,  and  continued  use  shall  be  conclusive  proof 
that  it  fills  the  warranty.  But  if  on  said  second  trial 
said  machine  does  not  work  as  above,  it  may  be 
returned  to  us,  and  the  money  will  be  refunded."  On 
the  margin  of  the  paper  on  which  the  warranty  was 
printed  appeared  the  following:  ^^Not  valid  unless 
countersigned  by  J.  M.  Paul,  agent,  without  addition 
or  erasure."  The  sale  was  made  by  Paul,  and  he  deliv- 
ered the  warranty  to  defendant  at  the  same  time  the 
notes  were  executed.  Defendant  had  received  the 
machine  before  that,  and  had  set  it  up  and  used  it  in 
catting  some  grass,  but  it  did  not  work  satisfactorily. 
On  the  day  before  that  on  which  the  notes  were  executed 
Paul  took  the  machine  to  the  field  of  a  neighbor  of 
defendant,  and  set  it  up,  and  gave  it  a  trial  in  cutting 
oats  ;  but  defendant  was  not  present  at  the  trial.  After 
Paul  left,  defendant  used  it  for  three  days  in  the  same 
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field,  but  found  difficulty  in  making  it  work.  He  after- 
wards cnt  ten  acres  of  gtass  with  iit  for  another  neigh- 
bor ;  also  some  grain  and  grass  for  himself,  bnt  it  worked 
badly  all  of  the  time.  He  notified  Paul  twice  during 
the  time  of  the  trouble  he  was  having  with  the  machine, 
but  the  latter  did  not  go  to  see  it,  or  witness  any  trial  of 
it.  He,  however,  on  one  occasion,  gave  defendant  some 
"extras"  to  replace  parts  of  it  which,  owing  to  the 
manner  of  its  working,  had  worn  out,  and  directed  him 
to  store  it  at  the  end  of  the  season,  and  promised  that  he 
would  set  it  up  the  next  year,  and  put  it  in  condition  to 
work  according  to  the  warranty.  One  of  the  conditions 
of  Paul's  contract  of  employment  with  plaintiffs  was 
that  he  would  see  that  every  machine  sold  by  him  was 
properly  set  up  and  operated,  and  assist  the  purchaser 
in  operating  it  during  the  harvest,  and  see  that  it  was 
kept  in  proper  order,  and  did  good  work,  and  was 
operated  according  to  the  printed  instructions,  a  copy 
of  which  he  was  required  to  give  to  the  purchaser.  The 
next  year  another  agent  of  plaintiffs  made  some  repairs 
to  the  machine,  but  did  not  witness  a  trial  of  it ;  and, 
when  defendant  attempted  to  operate  it,  it  worked  as 
badly  as  it  had  done  the  previous  season.  He  reported 
the  failure  to  the  agent,  who  furnished  some  additional 
"extras,"  and  directed  him  to  give  it  another  trial,  and, 
if  it  still  failed  to  work,  to  lay  it  aside.  Defendant  gave 
it  another  trial,  but  again  failed  to  make  it  work,  and 
he  stored  it  on  his  farm,  where  it  remained  at  the  time 
of  the  trial.  The  evidence  tended  to  show  that  the 
machine  was  worthless  for  the  purpose  for  which  it  was 
intended. 

The  district  court  instructed  the  jury,  in  effect,  that 
the  agents  had  authority  to  waive  the  conditions  of  the 
warranty  which  required  a  trial  in  plaintiffs'  presence 
before  defendant  would  have  the  right  to  rescind  the 
sale  by  returning  the  machine,  and  left  it  to  them  to  say 
whether  what  was  done  amounted  to  a  rescission.  The 
only  question  in  the  case  is  as  to  the  correctness  of  the 
instructions.  It  will  be  conceded  that  as  defendant  had 
notice,  by  the  condition  on  the  margin  of  the  warranty. 
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that  the  agent  had  no  authority  to  make  any  alteration 
of  the  contract  before  delivery,  he  could  not  avail  him- 
self of  any  attempted  waiver  of  its  conditions  subse- 
quently made  by  the  agent,  if  he  desired  to  rescind  the 
purchase  under  its  provisions.  But  that  is  not  the  ca^e 
which  the  evidence  tended  to  establish.  Plaintiffs  had 
neglected  to  perform  the  condition  which  by  the  terms 
of  the  contract  was  made  a  condition  precedent  to  the 
right  of  rescission,  viz.,  to  witness  a  trial  of  the  machine 
after  notice  of  the  defect.  No  point  is  made  as  to  the 
sufficiency  of  the  notice.  Their  contract  with  Paul 
shows  that  they  relied  upon  him  to  act  for  them  in  all 
cases  of  that  kind  arising  under  sales  made  by  him  ;  and 
as  he  was  the  one  who  was  to  witness  the  trial  and 
remedy  the  defect,  if  it  could  be  remedied,  notice  to 
him  answered  all  the  purposes  of  a  notice  to  them.  By 
failing  to  perform  that  condition  of  the  contract  they, 
in  effect,  abandoned  it.  But  such  abandonment  did  not 
affect  either  their  liability  or  the  rights  of  defendant 
under  the  warranty.  When  the  breach  occurred,  and 
they  neglected  to  perform  their  undertaking,  he  had 
the  right,  independent  of  the  contract^  to  rescind  the 
sale  because  of  such  breach  and  neglect.  It  was  compe- 
tent for  the  parties  to  make  provision  as  to  the  course 
to  be  pursued  in  case  of  a  failure  of  the  warranty,  as 
was  held  in  King  v.  Towsley^  64  Iowa,  75.  But  when 
plaintiffs  neglected  to  perform  the  undertaking  on  their 
part,  the  performance  of  which  was  precedent  to  def end- 
ant' s  right  to  avail  himself  of  the  remedy  provided  by 
the  contract,  its  remedial  provisions  were  abandoned, 
and  he  could  avail  himself  of  such  remedies  as  would 
have  been  open  to  him  if  that  condition  had  never  been 
embodied  in  the  contract.  The  question,  then,  which 
arose  upon  the  trial  was  not  whether  the  agent  had  the 
power  to  waive  a  condition  of  the  contract,  but  whether 
he  had  authority  to  waive  what  but  for  such  waiver 
would  have  been  essential,  independent  of  the  contract, 
to  a' rescission  of  the  sale,  viz.,  the  return  of  the  prop- 
erty. In  that  regard  the  language  of  the  instructions  is 
not  strictly  accurate.    But  the  general  doctrine  of  the 
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instmctioDS  is  that,  upon  the  proven  facts  ( as  to  which 
there  was  no  controversy ),  the  agent  had  authority  to 
waive  the  return  of  the  property.  Upon  its  facts  the 
case  is  within  the  holding  in  Pitsinowsky  v.  Beardsley^ 
87  Iowa,  9  ;  which  is  that  an  agent  having  power  to  sell 
and  deliver  personal  proi)erty,  with  a  warranty  as  to 
quality,  has  authority  to  waive  the  return  of  the  prop- 
erty when  a  rescission  of  the  sale  is  attempted  because 
of  a  failure  of  the  warranty. 

Affirmed. 


Van  Patten  &  Mabks  v.  Bedow  &  Looft  et  al. 

1.  statute  of  Limitations :  continuous  account  c  payhents  by 
ASSIGNEE  of  INSOLVENT.  Payments  made  by  the  sfleignee  of  an 
insolvent^  upon  an  account  filed  and  allowed  against  his  estate,  are 
not  to  be  regarded  as  made  in  continuation  of  the  original  account 
in  such  sense  that  an  action  against  the  insolvent  upon  the  account 
will  not  be  barred  if  brought  within  five  years  after  the  last  of  such 
payments.  Such  payments  are  not  items  of  the  account  for  that 
purpose. 

3.    :  account:  admissions:  subsequent  lapse  of  tdcb.    The 

defendants  made  an  assignment  for  the  benefit  of  their  creditors, 
and  recognized  the  account  sued  on  by  including  it  in  their  sworn 
schedule  of  claims  against  them.  Held  that  this,  regarded  as  an 
admlEeion  that  the  debt  was  unpaid,  or  even  as  a  new  promise 
(which  it  was  not),  did  not  authorize  an  action  upon  the  account 
more  than  five  years  after  the  admission  or  promise  was  mad^. 

8b  :  FRBSUHPnoN  AS  to  residence:  pleading.  It  will  be  pre- 
sumed, unless  otherwise  aUeged,  that  parties  to  an  action  in  this 
state  are  citizens  of  the  state,  and  that  the  cause  of  action  accrued 
in  this  state ;  and  where  a  petition  aUeges  nothing  as  to  these  points, 
but  otherwise  shows  that  the  cause  of  action  is  barred  by  the  stat- 
ute of  limitations,  it  is  bad  on  demurrer. 

Appeal  from  MaJtasJca  District  CoiirU  —  Hon.  J.  K. 

Johnson,  Judge. 

Piled,  October  22,  1888. 

Action  on  acconnt  for  goods  and  merchandise.  A 
demurrer  to  the  petition  was  overruled,  and  defendants 
refusing  to  further  plead,  judgment  was  entered  for 
plaintiffs,  and  defendants  appeal. 


I 
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J.  O.  Malcolm^  for  appellants. 
J.  F.  Lacey^  for  appellees. 

Beck,  J. — I.   The  petition  declares  on  an  account  for 
merchandise,  the  last  item  of  which  is  of  date  September 

12,  1881.  The  account  shows  credits,  the 
umitauons:  last  two  dated  September  28,  1881,  and  May 
w«ottiit:pay-  n,  1882,  respectively.    The  petition  shows 

slfmeeol 
solvent. 


mentfl  oy  as*  /  #  *  v  « 

SKSSf  **'  ^^^*  ^^  *^®  twenty-ninth  day  of  September, 
1881,  the  defendants  executed  an  assignment 
for  the  benefit  of  their  creditors,  and  the  last  payment 
was  made  by  the  assignee,  and  is  the  same  that  is  cred- 
ited on  the  account  as  of  May  11,  1882.  The  action 
was  commenced  February  21,  1887,  the  notice  being 
delivered  for  service  on  that  day.  The  petition  alleges 
that  defendants  admitted  by  the  assignment,  and  the 
list  of  creditors  sworn  to  and  filed  therewith,  that  the 
debt  remained  unpaid,  and  thereby  the  cause  of  action 
was  revived.  The  defendants  demurred  to  the  petition 
on  the  ground  that  it  shows  that  the  cause  of  action  is 
barred  by  the  statute  of  limitations. 

II.  The  demurrer,  in  our  opinion,  ought  to  have 
been  sustained,  as  the  petition  shows  that  the  cause  of 
action  is  barred  by  the  statute  of  limitations.  Plaintiffs 
insist  that  the  payment  by  the  assignee  was  made  upon 
the  account,  and  is  therefore  a  proper  item  of  the 
account,  which  shows  continuous  dealings  up  to  and 
including  the  date  of  that  item,  which  is  to  be  regarded 
as  the  last  item  of  the  account  at  the  date  of  which, 
under  Code,  section  2531,  the  cause  of  action  accrued. 
We  are  of  the  opinion  that  the  payment  by  the  assignee 
is  not  to  be  regarded  as  a  payment  on  the  account,  but 
rather  upon  the  debt  as  it  existed,  and  had  been  settled 
and  determined  by  the  proceedings  under  the  assign- 
ment. These  proceedings  are  really  to  some  extent 
judicial  in  their  character.  The  district  court  directs 
payments  to  be  made  by  the  assignee,  and  determines 
by  trials  the  validity  and  amounts  of  the  claims  filed  in 
the   assignment    proceedings.     The   question   of   the 
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^  existence   of   the  indebtedness  is  determined  by  the 

judgment  of  the  court  where  it  is  disputed,  and  nothing 

^  can  be  paid  by  the  assignee  except  upon  an  order  of  the 

court  for  distribution  of  the  assets  in  his  hands.  Now, 
surely  it  cannot  be  claimed  that  payment  to  the  cred- 
itor is  to  be  regarded  as  a  continuance  of  the  transac- 
tions which  are  evidenced  by  the  account.  The  account 
in  fact  had  been  terminated  when  the  assignment  was 
made.  It  would  be  absurd  to  say  that,  fitter  the  failure 
of  a  debtor,  and  the  winding  up  of  his  affairs  in  a 
manner  prescribed  by  the  law,  by  the  transfer  of  all  his 
property  to  an  assignee,  an  account  against  him  is  to  be 
regarded  as  continuous  as  long  as  payments  may  be 
made  by  the  assignee  thereon.  Tet  that  is  this  case. 
The  account  cannot  be  regarded  as  continuous  in  the 
contemplation  of  Code,  section  ^31,  after  all  th^ 
business  connected  therewith  is  taken  from  the  debtor's 
hands  and  put  into  the  hands  of  an  assignee  to  be 
settled  as  directed  by  the  court  in  judicial  proceedings 
provided  for  such  cases.  We  conclude  that  the  pay.- 
ment  by  the  assignee  is  not  to  be  regarded  as  an  item  of 
the  account.  The  following  cases  support  this  conclu- 
sion :  Pickett  v.  Leonard^  34  N.  Y.  175 ;  Marienthal 
i>.  Mosler^  16  Ohio  St.  666 ;   Boscoe  v.  Hale^  7  Gray, 

\  ^     274;    Parsons  v.  Clark^  69  Mich.  414;    Whitney  r>. 

Chcmbers^  17  Neb.  90. 

in.    It  is  claimed  by  plaintiff  that  the  assignment 
and  schedule  of  defendants,  sworn  to  by  the  defendants, 

revived  the  cause  of  action.  This  position 
'  SillSSr*^  n^ay  be  assumed  to  be  correct.  But  how 
SS»o<  toe.  ^^^K  ^*  *^**  revivor  keep  alive  the  cause  of 
action  %  It  clearly  was  not  a  new  promise, 
but  only  an  admission  that  the  debt  remained  unpaid. 
The  action,  therefore,  was  properly  brought  on  the 
original  cause  of  action.  The  admission  removed 
the  bar  of  the  statute  to  the  original  cause  of  action, 
which  began  to  run  anew  from  the  day  of  the  admission. 
But  if  it  should  be  held  that  there  was  a  new  promise 
made  by  the  assignment,  which,  we  think,  cannot  be 
admitted;  and  the  action  was  brought  thereon,  the  same 
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result  would  follow,  for  the  statute  would  begin  to  run 
when  the  new  promise  was  made.  Now,  this  admission 
of  the  debt  by  the  assignment  or  the  new  promise,  if  it  be 
so  called,  was  made  September  29,  1881.  The  action 
was  commenced  more  than  five  years  after  the  revivor. 
It  is  therefore  barred.  See  Bayliss  o.  ^reety  61  Iowa,. 
627 ;  Ayres  v.  BanCj  89  Iowa,  618. 

ly.    Counsel  for  plaintiffs  argue  that,  as  the  peti- 
tion does  not  show  thai;  the  defendants  are,  and  have 

3 ;^  been  residents  of  Iowa,  and  that  the  account 

to^denSe :  accrued  in  this  state,  it  fails  to  show  that 
pieadimc.  ti^e  action  is  barred.  There  is  nothing  in 
the  pleadings  to  show  the  place  of  residence  of  defend- 
ants at  any  time,  or  the  place  where  the  contract  under 
which  the  account  accrued  was  made.  It  is  true  that 
defendants*  residence  and  the  place  of  the  contract  may 
have  been  in  another  state.  But  the  presumption  arisen 
that  parties  to  actions  are  citizens  of  the  state,  and  that 
the  causes  of  action  arose  in  the  state,  until  the  contrary 
appears.  The  petition  alleges  all  &cts  which,  if 
admitted,  entitle  plaintiffs  to  recover.  Presumptions^ 
will  not  establish  imaginary  facts,  not  pleaded,  which 
defeat  recovery.  The  non-residence  of  the  defendants, 
or  the  fact  that  the  contract  was  made  in  another  state, 
are  proper  facts  to  be  set  up  in  reply  to  the  plea  of  the 
statute  of  limitations,  and  they  will  not  be  imagined  or 
presumed  until  pleaded.  If  plaintiffs  relied  upon  these 
facts  to  defeat  the  defense  of  the  statute  of  limitations, 
they  should  have  pleaded  them  in  their  petition  or  set 
them  up  in  a  reply  to  defendants'  answer.  We  reach  the 
conclusion  that  the  demurrer  of  defendants  to  plaintiffs' 
petition  ought  to  have  been  sustained. 

Revebsed. 
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The  State  v.  Hatfield. 

1.  Assault  with  Intent  to  Bape :  roENmncATioN  of  defendant  : 
lEViDENCB.  It  being  beyond  dispute  that  an  assault  with  intent  to 
rape  had  been  made,  the  only  question  was  as  to  whether  defend* 
ant  was  the  guilty  party ;  and  held  that  the  evidence  ( see  opinion  > 
was  sufficient  to  justify  the  jury  in  concluding  that  he  was. 
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2. 


Appeal :  comfi^^imt  of  remarks  of  court  :  record.  The  court, 
in  the  course  of  the  cross-examination  of  the  complaining  witness 
on  a  trial  {or  an  assault  with  intent  to  rape,  directed  the  defendant's 
counsel  to  treat  the  witness  with  respect.  It  did  not  appear  from 
the  record  that  any  disrespect  had  been  shown  in  the  ^words  used 
by  counsel,  but  there  was  nothing  to  show  his  manner,  nor  the 
manner  of  the  court  in  directing  him.  HtH  that  this  court  must 
presume,  in  favor  of  the  trial  court,  that  there  was  some  just  ground 
for  the  direction  to  counsel/ and  that  it  was  given  in  a  proper 
manner. 


8. 


4. 


Assault  with  Intent  to  Bape :  corroboration  of  cobiplain- 
AUT.  The  rule  of  section  4560  of  the  Code,  providing  that  a  person 
cannot  be  convicted  for  rape  unless  the  complaining  witness 
be  corroborated  by  other  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  crime,  does  not  apply  to  the  case  of 
an  assault  with  intent  to  commit  rape. 

Alibi:  evidence:  iNSTRUcnONS.  {StaU  v.  Maker ^  74  Iowa,  77, 
fijUov:ed). 

Appeal  from   Polk  I>istTict  Court. — Hon.   Josiah 

Given,  Jndge. 

Piled,  October,  23,  1888. 

Defendant  was  indicted,  tried  and  convicted  of 
the  crime  of  assault  with  intent  to  commit  a  rape  upon 
the  person  of  one  Adelia  M.  Bale,  and  he  appeals. 

McHenryj  McHenry  &  McHenry^  for  appellant. 

A.  J.  BaJcer^  Attorney  General,  for  the  State. 

RoTfiROCK,  J. — L  There  is  no  question  that  an 
assault  with  intent  to  commit  a  rape  was  made  upon 

Adelia  M.  Bale,  on  a  sidewalk  in  one  of  the 
■  Intent  to  repe:  Streets  of  the  city  of  Des  Moines.    The  crime 

Identification  .^^-iiV.     •      ^i  •••^        ■»*■        -r^, 

of  defendant;  was  Committed  late  lu  the  night.    Mrs.  Bale 

eyldenoe. 

and  another  woman  were  returning  to  their 
homes  from  the  house  of  a  neighbor,  where  they  had 
been  practicing  music  for  a  wedding.  The  assailant  of 
Mrs.  Bale  seized  her,  and  threw  her  upon  the  sidewalk, 
pulled  up  her  clothing,  held  his  hand  over  her  mouth, 
lay  down  upon  her,  and  attempted  to  part  her  legs,  and 
only  desisted  when  surprised  by  some  one  coming 
towards  the  place  where  the  parties  were.  We  have 
stated  enongh  of  the  particulars  of  the  assault.  The 
Vol.  75—38 


i 


694 


SUPREME  COURT  OF  IOWA, 


The  State  v.  Hatfield. 


other  details  are  not  necessary  to  be  stated,  and,  owing  to 
their  disgusting  character,  it  is  better  that  they  should  be 
omitted.  The  woman  who  was  with  Mrs.  Bale  escaped 
at  the  first  onset,  and  raised  an  alarm.  When  the  person 
who  made  the  assault  made  his  escape,  the  complainant 
was  found  upon  the  sidewalk  very  much  injured.  She 
was  severely  bitten  by  her  assailant  in  several  places. 
The  facts  of  the  case,  as  detailed  by  the  complaining 
witness,  and  as  disclosed  by  the  injuries  upon  her 
person,  were  such  as  to  influence  the  minds  of  jurors, 
and  incline  any  one  having  official  connection  with  the 
prosecution,  to  the  belief  that  the  perpetrator  of  the 
crime  should  be  severely  punished.  We  have  for  that 
reason  carefully  examined  the  transcript  of  the  short- 
hand notes  of  the  evidence,  which  appears  to  be  a  full 
report  of  the  trial,  including  the  examination  of 
the  witnesses  by  question  *  and  answer,  the  remarks 
of  the  trial  judge  in  making  rulings  upon  the 
admission  and  rejection  of  evidence,  and  the  collo- 
quies between  court  and  counsel  during  the  trial.  We 
have  done  this  because  the  defendant  stoutly  claimed 
upon  the  trial,  and  based  his  defense  upon  the  ground, 
that  he  was  not  the  party  who  committed  the  crime. 
The  assault  was  committed  on  Saturday  night,  and  the 
defendant  was  arrested  on  the  charge  the  following 
Monday  evening.  He,  with  other  men,  was  taken  to  the 
house  of  the  complaining  witness,  and  out  of  seven  men 
she  identified  the  defendant  as  her  assailant.  Her  iden- 
tification was  positive,  and  without  doubt  or  question^ 
and  she  maintained  on  the  final  trial  with  absolute  pos- 
itiveness  that  the  defendant  was  the  guilty  party.  The 
woman  who  was  in  company  with  her  also  identified 
defendant  as  the  man  who  made  the  assault,  but  not 
with  so  much  positiveness  and  certainty.  It  was  moon- 
light and  there  was  snow  upon  the  ground  at  the  time 
of  the  assault.  The  defendant  is  an  unmarried  man, 
and  at  the  time  of  the  assault  lived  with  his  father  and 
mother  and  two  or  three  brothers.  One  of  the  brothers 
was  married,  and  occupied  part  of  the  same  house.  Sev- 
eral members  of  the  family,  including  the  defendant's 


I 


OCTOBER  TERM,  1888.  695 

The  State  v.  Hatfield. 

mother,  testified,  as  witnesses,  that  the  defendant  was 
at  home  and  in  his  bed  before  the  crime  was  committed. 
There  was  other  evidence  tending  to  show  that  the 
defendant  was  seen  by  parties,  who  knew  him,  after  the 
crime  was  committed,  and  a  pipe  was  f  onnd  at  the  place 
where  the  critbe  was  committed  which  the  evidence 
tended  to  show  belonged  to  the  defendant.  This  evi- 
dence, however,  was  not  satisfactory,  as  the  pipe  was 
lost,  and  was  not  produced  on  the  trial.  After  carefully 
examining  all  of  the  evidence,  we  are  not  prepared  to 
interfere  with  the  verdict  on  the  ground  that  defendant 
was  not  shown  to  be  guilty  of  the  crime. 

The  first  complaint  made  in  behalf  of  defendant  is 
that  the  court  improperly  and  erroneously,  and  while 
^  ^  one  of  his  counsel  was  cross-examining  the 

mai^  of  ^  complaining  witness,  addressed  counsel  in 
oonrt:reo-  these  words :  **Mr.  McHenry,  treat  the 
witness  respectfully."  The  record  does  not 
show  that  the  language  used  by  counsel  to  the  witness 
was  improper.  He  could  not  cross-examine  the  witness 
without  making  reference  to  the  disgusting  details  of 
the  crime,  and  so  far  as  the  mere  words  used  by  counsel 
were  concerned,  there  was  no  disres{>ect  shown  to  the 
witness.  But  counsel  claim  that  the  command  came 
from  the  bench  in  such  a  peremptory,  arbitrary  and 
commanding  tone  as  to  prejudice  his  client  in  the  minds 
of  the  jury.  We  cannot  accept  this  statement  and  act 
upon  it  The  manner  of  counsel  toward  the  witness  may 
have  been  disrespectful,  even  though  the  mere  words 
were  not ;  and  the  court  may  have  been  justified  in 
using  the  language  it  did  as  a  reproof,  or,  for  aught  that 
appears,  the  language  used  by  the  court  may  have  been 
uttered  by  the  court  in  such  a  tone  of  voice  as  to  have 
been  unobjectionable. 

II.  Complaint  is  made  of  the  court's  rulings  upon 
the  admission  of  evidence.  We  do  not  discover  any 
ground  for  these  objections.  The  rulings  throughout 
the  trial  appear  to  us  to  be  conspicuous  for  their  fair- 
ness to  the  defendant ;  and  we  may  say  the  same  of  the 
ruling  of  the  court  on  the  alleged  improper  conduct  of 
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the  county  attorney  in  his  dosing  argument  to  the  jury. 
There  was  no  just  ground  for  complaint  for  any  of  his 
utterances  to  the  jury. 

IIL  The  defendant's  counsel  requested  the  court 
to  charge  the  jury  as  follows :  "  Before  you  can  find  the 
.  ,  defendant  guilty  in  this  case  there  must  be 

8.   A88AULT  »  n  M  ' 

j^th  Jn^^^^^^  evidence  of  some  person  or  persons,  other 
c^piStoant  *^^^  *^®  person^  injured,  tending  to  connect 
the  defendant  with  the  commission  of  the 
crime."  The  instruction  was  refused,  and  we  think  this 
ruling  was  correct.  It  is  provided  by  section  4660  of  the 
Code  that  the  defendant  in  a  prosecution  for  a  rape  can- 
not be  convicted  upon  the  testimony  of  the  person  injured, 
unless  she  be  corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  commission  of  the 
offense.  The  defendant  was  neither  indicted  nor  tried 
for  a  rape,  and  the  statute  has  no  application  to  any 
crime  except  those  enumerated  in  the  act.  The  rule  is 
that  a  person  charged  with  an  offense  may  be  convicted 
by  the  mouth  of  one  witness,  and,  because  there  are 
certain  exceptions  made  by  the  statute  is  no  reason  for 
extending  it  to  crimes  not  named  in  the  exception.  It 
is  useless  to  contend  that  the  same  reason  which 
requires  corroboration  in  a  charge  for  rape  applies  to 
an  assault  with  intent  to  commit  that  crime.  The  argu* 
ment  may  be  sound,  and  yet  the  statute  does  not  pre- 
scribe the  measure  of  proof  requisite  to  convict  for  an 
assault  with  intent  to  commit  a  rape ;  and  this  court  did 
not,  in  Stdte  v.  Stowelly  60  Iowa,  636,  so  hold,  even  by 
implication. 

lY.  Complaint  is  made  of  the  court's  instructions 
to  the  jury  upon  the  question  of  an  alibi.  Substantially 

the  same  instructions  were  given  in  the  caso 
*  denoe':  in-'  of  StcUe  v.  MakeTy  74  lowa,  77,  and  they 
°  ^^  were  approved  by  this  court.  Other 
instructions  were  complained  of.  We  find  no  just  ground 
of  objection  to  them.  In  conclusion,  we  have  to  say 
that  we  think  no  prejudicial  error  occurred  in  the  trial 
of  the  case,  and  the  judgment  of  the  district  court  is 

Affirmed. 
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Bhines  v.  The  Chicago  &  Northwesteen  Railway 

Company. 

1.  Bailroads:  deficient  fence:  stock  killed:  btidence  undee 
INSTRUCTIONS.  In  an  action  for  double  the  value  of  horses  killed 
on  defendant's  track,  where  they  were  alleged  to  have  gone  by 
reason  of  a  deficient  fence,  there  was  no  evidence  to  show  that 
they  entered  through  the  opening  in  the  fence  rather  than  at  a 
deficient  cattle-guard,  except  the  fact  that  the  last  point  to  which 
they  were  traced  was  nearer  to  the  opening  than  to  the  cattle-guard. 
Held  insufficient  to  sustain  a  verdict  for  plaintiff  on  the  cause  of 
action  pleaded,  where  the  court  instructed  that  he  could  not 
recover  unless  he  proved  that  they  entered  through  the  opening. 
[  Beck,  J. ,  dissenting  ]. 

3.  Appeal:  instructions  :  beyiew.  The  instructions  given  on  the 
trial  are  the  law  of  the  case  for  the  jury,  and  the  appellee  in  this 
court  cannot  be  heard  to  say  that  they  are  wrong,  in  order  to 
avoid  a  reversal  on  the  ground  that  the  verdict  of  the  jury  is 
in  conflict  therewith. 

&  Bailroads :  duty  to  fence  depot  grounds  :  question  fob  jury. 
The  law  is  that  railroads  are  required  to  be  fenced  when  it  is  fit, 
proper  and  suitable,  in  view  of  the  public  convenience ;  and  depot 
grounds  may  be  uninclosed  when  the  interests  of  the  road  and  of  the 
public  require  it  ( Xaf<2^  v.  Burlington,  C.  B,  <fc  M,  Ry.  Co,,  88 
Iowa,  250 ) ;  but  whether  a  part  of  depot  grounds  which  was  not 
the  ordinary  place  for  receiving  and  delivering  freight,  but 
where  the  freight  business  of  a  single  shipper  was  transacted, 
should  be  left  uninclosed,  was  a  question  of  fact  for  the  jury. 

Appeal  from    Tama   District    Court. — Hon,  L.   G. 

KiNNB,  Judge. 

Piled,  Octobeb  23,  1888. 

Action  to  recover  double  the  value  of  two  horses 
which  plaintiff  alleges  were  killed  on  defendant's  rail- 
way track,  by  a  passing  train,  at  a  point  where  it  had 
the  right  to  fence  its  track  against  live  stock  running  at 
large,  but  where  it  had  failed  to  maintain  a  fence  suffi-{ 
cient  for  that  purpose.  Verdict  and  judgment  for 
plaintiff.    Defendant  appeals. 
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BhineB  ▼.  The  Chicago  &  N.  W.  Ry.  Co. 

Hubbard  &  Dawley^  for  appellant. 

W.  H.  stivers  and  /.  Q.  Strong^  for  appellee. 

Reed,  J. — I.  The  injury  occurred  in  defendant's 
yard,  at  Tama  City.  The  yard  was  inclosed  by  a  fence, 
1  luiiBOADs :  w  Wch,  as  originally  constructed,  was  sufficient 
fenwl^stock  ^^  tumUve  stock.  The  railway  was  inter- 
d?n^  under  sected  immediately  west  of  the  yard  by  one 
iMtniotions.  Qf  ^Yie  streets  of  the  town,  and  in  the  original 
construction  of  the  road  a  cattle-guard  was  built  in  the 
track  at  that  point,  but  it  was  afterwards  planked  over. 
An  opening,  about  fifteen  feet  in  width*  had  also  been 
made  in  the  fence  on  the  north  side  of  the  yard  some 
time  before  the  injury,  and  this  remained  open  at  the 
time.  The  horses  entered  the  yard  either  through  this 
opening  or  at  the  unguarded  street*crossing.  Plaintiff 's 
theory  is  that  they  entered  through  the  opening.  True, 
it  is  not  expressly  alleged  in  the  petition  that  that  was 
the  point  of  entrance.  But  it  is  alleged  that  the  injury 
was  occasioned  by  the  defendant's  failure  to  maintain  a 
sufficient  fence,  and  the  damages  sought  to  be  recovered 
is  double  the  value  of  the  property ;  and  if  the  street- 
crossing  had  been  the  place  of  entrance,  the  injury 
would  have  been  occasioned,  not  by  the  failure  to  main- 
tain a  sufficient  fence,  but  by  the  failure  to  maintain  a 
cattle-guard,  and  in  that  case  plaintiff  would  not  have 
been  entitled  to  recover  more  than  the  actual  damages. 
Moriarty  v.  CerU.  lowaRy.  Co.^  64  Iowa,  696.  The  court 
instructed  the  jury,  in  effect,  that  plaintiff  was  not 
entitled  to  recover  unless  he  had  proven  that  the  ani- 
mals entered  the  yard  through  the  opening.  The  verdict 
of  the  jury  then  necessarily  implies  a  finding  that  the 
animals  entered  the  yard  through  the  opening ;  and  the 
first  question  argued  by  counsel  is  whether  that  finding 
is  supported  by  the  evidence.  The  recovery,  it  is  proi)er 
to  say,  was  for  double  the  value  of  the  animals.  There 
was  no  direct  evidence  as  to  which  was  the  place  of 
entrance,  but  plaintiff  sought  to  establish  his  theory  by 
the  circumstances.    It  was  proven  that  the  horses  went 
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upon  the  track  from  the  north  ( which  was  the  side 
towards  the  opening ),  at  a  point  about  three  hundred 
feet  from  the  opening  and  about  one  thousand  feet  from 
the  street-crossing ;  but  they  could  not  be  tracked  from 
that  i)oint  to  either  the  crossing  or  the  opening,  and 
they  could  have  reached  it  as  readily  from  one  as  the 
other.  The  question,  then,  is  not  as  to  what  facts  were 
proven,  for  as  to  them  there  was  no  conflict  or  dispute, 
but  is  whether  the  conclusion  essential  to  the  estab- 
lishment of  plaintiff's  claims  for  double  damages  can 
be  (irawn  from  them.  When  the  facts  and  circum- 
stances from  which  that  conclusion  must  be  deduced,  if 
at  all,  are  examined,  all  that  can  be  said  of  them  is  that 
they  are  consistent  with  plaintiff's  theory.  But  they 
are  also  equally  consistent  with  the  other  theory,  viz* , 
that  the  place  of  entrance  was  at  the  street-crossing. 
How,  then,  can  it  be  said  that  plaintiff's  theory  is 
proven?  The  finding  of  the  jury,  we  think,  lacks  the 
support  of  evidence.  The  question  as  to  the  place  of 
entrance  under  the  evidence  was  matter  of  mere  con- 
jecture, and  on  that  state  of  facts  plaintiff  was  clearly 
not  entitled  to  recover  double  the  value  of  the  property. 

But  it  was  contended  that,  under  the  statute  ( Code, 

sec.  1289 ),  it  was  necessary  only  for  plaintiff 

■  itnMttoi : '    to  prove  the  injury  to  his  property,  and  that 

when  that  fact  was  proven  the  burden  was 
on  defendant  to  prove  that  the  injury  was  not  occasioned 
by  the  want  of  a  sufficient  fence.  But  we  cannot  go  in  to 
that  question.  The  district  court  took  the  opposite 
view,  and  instructed  that  the  burden  on  that  question 
was  on  plaintiff,  and,  that  view  being  favorable  to 
defendant,  its  api)eal  does  not  bring  the  question  here 
for  review.  The  exception  taken  to  the  instruction  is 
not  that  it  does  not  correctly  express  the  law,  but  that, 
assuming  its  correctness,  the  evidence  presented  no  ques- 
tion for  the  jury.  It  is  therefore  not  reviewable  on  this 
appeal.  But  the  only  question  presented-  in  that  con- 
nection is  whether,  assuming  that  *  it  is  correct,  the 
verdict  can  be  sustained,  and  we  think  it  cannot. 

II.    The  only  other  question  in  the  case  is  whether 
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defendant    was   bound   to '  maintain  a  fence   on  the 
8  razlboam  :     ^ort^  ^^^  ^'  i*s  yard.    The  district  court 
dSpJt*^  ^^  submitted  that  question  to  the  jury,  to  be 
gnSS^for    determined  by  them  as  one  of  fact.    We 
i^^'  think  that  was  correct.    The  opening  was 

made  for  the  accommodation  of  a  single  shipper. 
Ordinarily,  goods  were  received  and  delivered  at  another 
yard,  or,  more  properly,  at  another  place  in  the  same 
yard,  but  outside  of  the  inclosure.  At  a  time  when  the 
streets  were  in  a  bad  condition  it  was  more  convenient 
for  that  particular  shipper,  whose  place  of  business  was 
immediately  north  of  the  inclosed  yard,  to  receive  his 
goods  within  the  inclosure,  and  the  opening  was  made 
for  that  purpose.  The  law  is  that  ^^  railroads  are 
required  to  be  fenced  when  it  is  fit,  proper  and  suitable,  in 
view  of  the  public  convenience,  and  depot  grounds  may 
be  uninclosed  when  the  interest  of  the  road  and  public 
require  it."  Lattyv.  Burlington^  C.  JR.  &M.  JRy.  Cb.,  38 
Iowa,  250.  But  whether  the  public  convenience  and  the 
interest  of  the  road  require  that  the  grounds  in  question, 
which,  as  we  have  seen,  were  not  the  ordinary  place  for 
receiving  and  delivering  freight,  should  be  left  unin- 
closed, was  a  question  of  fact,  and  was  properly  left  to 
the  jury.  Reversed. 

Beck,  J.  ( dissenting ).  In  my  opinion  there  is  no 
such  absence  of  evidence  to  support  the  finding  of  the 
jury  as  to  require  this  court  to  reverse  the  judgment. 
The  fact  cannot  be  doubted  that  plaintiff '  s  horses  were 
upon  the  railroad  track.  Conceding  the  position  of  the 
opinion  that  the  measure  of  plaintiff 's  damages  is  deter- 
mined by  the  fact  whether  the  animals  went  upon  the 
track  in  one  place  or  another,  I  think  it  cannot  be  said 
that  there  was  no  evidence  upon  which  the  jury  may 
have  found  the  fact  as  they  did  find  it.  The  place  of 
the  entrance  of  the  animals  is  an  incidental  matter,  a 
circumstance  which  may  be  inferred  from  the  other  cir- 
cumstances and  facts  in  the  case.  I  do  not  think  there 
was  an  entire  absence  of  circumstances  to  support  the 
inference  drawn  by  the  jury.  In  my  opinion  the  judg- 
ment of  the  district  court  ought  to  be  affirmed. 
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^<  HOBTOAOEB:    ATJTHOBltY     OF    ATTORNEY:    SX7BROGATION.       C,  an 

[!  attorney,  had  authority  from  K.  to  foreclose  mortgages  hi  Iowa 

for  hun  at  his  discretion.  In  the  exercise  of  this  discretion,  he 
began  the  foreclosure  of  two  mortgages  while  thej  and  the  secured 
notes  were  yet  in  K.'s  hands.  While  the  actions  were  pending, 
plaintiff,  a  junior  mortgagee,  paid  to  C.  the  full  amount  of  the  two 
mortgages,  with  the  interest  and  costs  then  accrued,  and  employed 
another  attorney  to  proceed  with  their  foreclosure.  Afterwards  K. 
sent  the  notes  and  mortgages  to  C,  with  knowledge  that  the 
actions  had  been  commenced  and  were  pending,  and  C.  delivered 
them  to  plaintiff.  Held  that  C.  having  had  the  authority  to  com- 
mence the  suits,  and  having  afterwards  received  the  papers,  the 
defect  in  his  apparent  right  to  receive  payment  when  made,  caused 
by  the  absence  of  the  papers,  was  cured,  and  that  the  transaction 
was  in  the  nature  of  an  equitable  assignment,  entitling  plaintiff  to 
be  subrogated  to  all  the  rights  of  K.,  and  to  prosecute  the  fore- 
closure cases  by  their  original  titles,  but  for  his  own  use  and  benefit. 
( (Compare  Harhach  v,  Colvin,  78  Iowa,  638  ). 

Appeal    from    Polk    Circuit     Court.— 'Ron.    Josiah 

Given,  Judf?e. 

Filed,  Octobeb  23,  1888. 

On  the  nineteenth  day  of  November,  1881,  C.  H. 
Oatch  made  and  delivered  to  one  Darius  E.  Kent,  now 
deceased,  two  promissory  notes  for  the  sum  of 
twelve  hundred  dollars  each,  and  to  secure  the 
same  executed  two  mortgages  on  real  estate  in  the 
city  of  Des  Moines.  This  property  was  afterwards  sold 
by  Gatch,  and  eventually  became  the  property  of  D.  W. 
Christy,  who  assumed  and  agreed  to  pay  the  notes  and 
mortgages  aforesaid.  Christy  having  failed  to  pay  the 
notes  when  they  became  due,  two  actions  were  brought 
in  the  circuit  court  of  Polk  county  in  the  name  of  the 
mortgagee,  for  the  collection  of  the  notes  and  the  fore- 
closure of  the  mortgages.    After  Christy  acquired  title 
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to  the  mortgaged  property  he  executed  and  delivered  to 
plaintiff  a  mortgage  thereon  to  secure  the  payment  of  a 
note.  After  the  commencement  of  the  two  foreclosure 
suits  aforesaid,  plaintiff  agreed  with  Christy  to  advance 
the  necessary  money,  and  take  up  the  Kent  notes  and 
mortgages,  hold  them  as  security  for  the  money 
advanced,  prosecute  the  suits  to  judgment,  and  sell  the 
land  thereunder.  The  suits  had  been  commenced  in  the 
name  of  Kent  by  an  attorney  named  Hugh  R.  Creighton. 
On  the  fourth  day  of  March,  1886,  while  these  suit^^ 
were  pending,  plaintiff  paid  to  Creighton,  by  a  check 
which  was  subsequently  paid  by  the  Des  Moines  Bank 
on  which  it  was  drawn,  the  full  amount  then  due  on  the 
notes,  together  with  all  costs  and  attorney's  fees  which 
had  then  accrued,  and  placed  the  cases  in  charge  of 
another  attorney  for  further  proceedings.  When 
Creighton  received  payment  as  aforesaid  he  did  not 
have  the  notes  and  mortgage  in  his  possession,  but  he 
afterwards  received  them  from  Kent,  and  delivered  them 
to  plaintiff.  The  two  cases  were  continued  in  the  name 
of  Kent,  and  judgment  and  decree  of  foreclosure  was 
rendered  in  each  on  or  about  the  eleventh  day  of  May, 
1885.  Plaintiff  was  a  defendant  in  each  of  those  suits, 
and  in  one  he  filed  a  cross-petition,  in  which  he 
demanded  judgment  against  Christy  for  the  amount  of 
his  note  to  plaintiff,  and  the  foreclosure  of  plaintiff's 
second  mortgage.  Judgment  was  rendered  in  favor  of 
this  plaintiff,  and  against  Christy,  for  four  hundred  and 
twenty  dollars  and  an  attorney's  fee,  and  a  decree  fore- 
closing the  mortgage.  Si)ecial  executions  were  issued 
in  the  two  cases ;  and  on  the  sixth  day  of  July,  1886,  the 
mortgaged  premises  were  offered  for  sale  thereunder, 
and  plaintiff  bid  for  the  premises  amounts  suflScient  to 
satisfy  the  executions,  and  the  bids  were  accepted. 
But  when  plaintiff  tendered,  in  discharge  of  his  bids, 
receipts  in  full  for  the  judgments,  and  money  to  satisfy 
all  costs,  the  sheriff  refused  to  accept  the  tender,  on  the 
ground  that  plaintiff  was  not  the  owner  of  record  of  the 
judgments,  and  held  the  sales  already  made  of  no  effect, 
and  adjourned  the  sales  for  three  days.     The  plaintiff 
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then  commenced  this  action,  in  which  he  asks  that  his 
ownen^p  of  the  judgments  be  established ;  that  his 
bids  be  held  to  be  valid  ;  and  that  the  sheriff  be  com- 
pelled to  issue  to  him  the  proper  certificates  of  sale. 
The  defendants  deny  that  decedent,  Darius  E.  Kent, 
ever  authorized  a  sale  of  the  notes  and  mortgages  in 
controversy  to  plaintiff,  and  deny  that  decedent  ever 
received  any  money  therefor,  and  deny  that  the  suits 
were  prosecuted  to  judgment  for  the  benefit  of  plaintiff, 
and  deny  that  he  has  any  interest  in  them.  They  fur- 
ther allege  that  plaintiff  is  estopped  from  claiming  the 
ownership  of  the  judgments,  for  the  reason  that  he  was 
a  defendant  in  the  suits  in  which  they  were  rendered, 
and  that  they  established  the  ownership  of  decedent  as 
against  plaintiff.  They  also  claim  that  the  payment  to 
Creighton  was  insufficient,  because  not  made  with 
money.  After  a  trial  on  the  merits,  the  circuit  court 
rendei'ed  a  decree  in  favor  of  plaintiff  as  prayed.  The 
defendants,  executors  of  the  estate  of  decedent,  appeal. 


Willard  &  Fletcher ^  for  appellants, 

Barcroft  &  BoweUj  for  appellee. 

Robinson,  J. — I.  The  evidence  shows  that  Creigh- 
ton had  acted  as  a  loan-agent  for  a  number  of  years.  It 
was  his  custom  to  receive  applications  for  loans  from  bor- 
rowers, and  forward  them  to  the  firm  of  Smith  &  Ten- 
nant,  at  Westfield,  N.  Y.,  by  whdm  persons  were  found 
to  furnish  the  money  necessary  to  make  the  loans. 
Darius  E.  Kent  was  one  of  the  persons  so  found,  and  he 
furnished  money  for  a  large  number  of  loans  made  dur- 
ing a  period  of  time  which  commenced  in  the  year  1879, 
and  extended  into  1886.  Much  evidence  has  been  offered 
to  show  that  Creighton  acted  as  the  agent  of  Kent  in 
making  these  loans.  A  considerable  pdrtion  of  this  is 
incompetent ;  but,  if  all  of  it  is  considered,  it  fails  to 
show  that  Creighton  was  the  agent  of  any  one  but  the 
borrower  and  Smith  &  Tennant  in  making  most  of  the 
loans  for  which  Kent  furnished  the  money.     If  plaintiff 
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succeeds  in  this  case,  it  must  be  because  Creighton  was 
in  fact  authorized  to  receive  the  payment  made  to  him, 
or  because  of  the  subsequent  act  of  Kent.  It  appears 
that  Kent  treated  Creighton  as  his  agent  for  some  pur- 
poses. He  requested  his  services  in  regard  to  the  pay- 
ment of  taxes,  the  renewal  of  policies  of  insurance,  the 
extension  of  loans,  and  the  payment  of  money.  Some 
of  these  letters  were  such  as  the  lender  of  money  might 
write  to  the  agent  of  the  borrower,  and  did  not  neces- 
sarily bind  the  writer  as  a  principal.  Sut  others  were 
of  tk  nature  which  excluded  the  idea  that  they  were 
written  to  the  agent  of  any  one  but  Kent.  This  is  espe- 
cially true  of  some  which  related  to  the  foreclosure  of 
mortgages.  They  show  that  Kent  left  it  to  Creighton  to 
decide  when  it  was  necessary  or  proper  to  foreclose. 
The  deposition  of  Kent  shows  that  Creighton  acted  as 
his  attorney  in  foreclosing  and  collecting  the  mortgages 
which  were  foreclosed  in  Iowa  before  Creighton  left, — 
seven  in  all.  Kent  states  that  in  most,  if  not  all,  of  these 
cases,  the  papers  were  in  his  possession  when  the  actions 
were  commenced,  and  that  they  were  afterwards  sent  to 
Creighton.  It  appears  that  the  two  cases  in  question 
were  commenced  without  the  knowledge  of  Kent ;  that 
Creighton  wrote  for  the  notes  and  mortgages  in  April, 
1886,  but  without  stating  that  he  had  received  payment 
tliereon ;  and  that  they  were  forwarded  to  him  by  Kent,  or 
at  his  request,  on  the  twenty-second  day  of  that  month. 
They  were  received  by  Creighton  on  the  twenty -fifth 
day  of  April,  and  were  turned  over  to  plaintiff,  as 
already  stated.  In  addition  to  the  evidence  already 
noticed,  a  witness  testified  that  Kent  told  him  that  Creigh- 
ton was  doing  his  business  in  Des  Moines,  and  made  his 
collections.  The  evidence  satifies  us  that  Creighton  was 
duly  authorized  by  Kent  to  act  for  him  in  his  foreclos- 
ure proceedings  in  Iowa,  and  to  collect  money  in  such 
cases.  It  is  said  that  Creighton  was  not  authorized  to 
receive  pajrment  for  the  notes  in  question,  for  the  reason 
that  at  the  time  he  received  it  he  had  not  been  author- 
ized to  collect  the  notes  nor  to  foreclose  the  mortgages. 
The  answer  to  this  is  that  the  matter  of  commencing 
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actions  to  enforce  the  collectiq^  of  Kent's  paper  seems  to 
have  been  left  to  Creigh ton's  decision,  and  his  action  in 
this  case  was  ratified  by  sending  the  papers  to  him  with 
knowledge  that  proceedings  to  foreclose  them  had  been 
commenced  and  were  then  pending.  Bnt  it  is  said  that  the 
papers  were  sent  to  be  foreclosed,  ^d  for  no  other  par- 
pose.  Conceding  that  they  were  sent  for  that  purpose, 
in  the  absence  of  instructions  to  the  contrary,  Creighton 
would  have  authority  to  collect  them,  and  to  receive 
from  any  one  who  had  the  right  to  pay,  any  money 
which  was  due  on  them.  If  Kent  had  refused  to  send 
the  papers  when  requested,  the  claim  of  appellants 
would  be  better  founded ;  but  when  they  were  sent  they 
gave  to  Creighton  the  authority  to  do  just  what  he  had 
done,  and  his  turning  over  the  papers  was  a  completion 
of  the  transaction  with  plaintiff.  Creighton  having  had 
authority  to  commence  the  suit,  and  having  afterwards 

\  received  the  papers,  the  defect  in  his  apparent  right  to 

receive  the  payment  when  It  was  made,  caused  by  the 

)  absence  of  the  papers,  was  cured,  and  plaintiff  was  justi- 

fied in  treating  the  matter  as  fully  closed,  so  far  as  it 
related  to  Kent.  The  transaction  was  not  a  sale  and 
purchase  of  the  claims  of  Kent,  but  was  in  the  nature  of 
an  equitable  assignment.  Plaintiff,  as  a  junior  lien-holder, 
had  a  right  to  pay  the  amount  due  to  Kent,  and  by 
virtue  of  that  payment  was  entitled  to  be  subrogated  to 
his  rights.  Code,  sec.  3323  ;  Harhach  9.  ColmUy  73  Iowa, 
638 ;  1  Jones,  Mort.  sec.  874 ;  2  Pom.  Eq.  Jur.  sec.  798 ; 
3  Pom.  Eq.  Jur.  sec.  1211. 

II.  The  other  questions  raised  by  appellants  are 
similar  to  those  determined  in  Harhach  t).  Coltin^  supra. 
In  our  opinion,  th0  decree  of  the  circuit  court  is  correct. 

Affibhed. 
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^  «w      Schmidt  v.   The    Burlington,    Oedar  Rapids    & 

Northern  Railway  Company 

1.  Bailroads:  CBOssraa  tbaoks  cm  btbbbt:  collision:  gontbib- 
UTOBY  NEGLiaENCB:  BVIDSNCB.  Plaintiff*  8  httsband  was  driving 
from  the  north  to  the  south  on  a  city  street  which  was  crossed  by 
ten  railroad  tracks,  and  when  upon  the  tenth  or  south  one  he  was 
struck  by  a  passing  train  and  killed.  It  appears  that  he  was  not 
chargeable  with  any  negligence  until  he  had  passed  the  seventh 
track.  After  passing  this,  he  might  have  seen  the  train  approach- 
ing, and  possibly  he  did,  but  he  drove  ahead.  There  were  engines 
moving  upon  some  of  the  other  tracks,  at  greater  or  less  distances 
from  the  crossing.  The  train  which  struck  him  was  moving  nearly 
twice  as  fast  as  was  lawful  under  the  ordinances  of  the  city,  of 
which  ordinance  he  may  be  presumed  to  have  had  knowledge ; 
and  the  evidence  made  it  probable  that  if  it  had  been  run  at  lawful 
speed  he  would  have  succeeded  in  crossing  before  its  arrival,  and 
that  the  collision  would  have  been  avoided.  In  consideration  of 
the  facts  that  he  was  in  a  place  of  danger  when  he  was  on  the 
seventh  track,  and  that  he  had  to  choose  between  going  forward 
and  turning  back  at  that  point,  and  that  he  may  well  have  relied 
upon  the  train's  being  run  at  lawful  speed,  and  therefore  reasonably 
concluded  that  he  could  make  the  crossing  in  safety,  hdd  that  he 
could  not  be  said,  as  matter  of  law,  to  have  been  guilty  of  con- 
tributory negligence,  but  that  the  question  was  properly  submitted 
to  the  jury. 

8.  :     —  :  DUTY  TO  KBEP  FLAGMAN  :  FLBADIKO  :  INBTBUGTIONB. 

In  such  case  the  petition  stated  that  '*  the  defendant,  without 
giving  any  proper  warning  or  signal  of  the  approach  of  its  train, 
and  without  keeping  any  flagman  at  said  crossing  to  give  warn- 
ing, •  •  •  as  it  was  required  by  ah  ordinance  duly  passed," 
etc.  Held  that  this  plea  was  broad  enough  to  sustain  an  instruction 
submitting  to  the  jury  the  question  whether  under  the  circum- 
stances ordinary  oare  and  prudence  did  not  require  the  defendant 
to  keep  a  flagman  at  the  crossing,  irrespective  of  any  municipal 
regulations. 

Appeal  from  Clinton   District   Court. — ^Hon.  C.    M. 

Waterman,  Judge. 

Piled,  October  23,  1888. 
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The  plaintiff's  husband  was  killed  by  a  train  on 
the  defendant's  road  at  the  crossing  of  Fourth  street  in 
the  city  of  Clinton,  and  she,  as  administratrx .  of  his 
estate,  seeks  to  recover  the  damages  sustained.  Trial 
by  jury,  verdict  and  judgment  for  the  plaintiff,  and 
defendant  appeals. 

JB.  S,  Bailey  and  8.  K.  Tracy j  for  appellant. 

I  Oeo.  B.  Toung^ndiA.  Howat^  for  appellee. 

S 


f 


Sbicvebs,  C.  J. — The  deceased,  in  the  forenoon  of 
the  sixteenth  day  of  June,  1887,  was  traveling  in  his 
wagon,  drawn  by  two  horses  driven  by  himself,  on 
Fourth  street,  in  the  city  of  Clinton.  He  was  going 
from  the  north  to  the  south,  and  Fourth  street  is  crossed 
by  ten  railroad  tracks.  The  first  eight,  numbering  from 
the  north,  belong  to  the  Chicago  &  Northwestern 
Railway  Company ;  the  remaining  two  to  the  defend- 
ant. The  evidence,  without  conilict,  shows  that  the 
deceased  did  not  stop  his  team  after  he  passed  onto  the 
first  track,  and  that  he  was  struck  and  killed  by  a  train 
of  cars  which  was  being  backed  on  defendant's  track 
number  ten.  The  deceased  was  familiar  with  the  cross- 
ing, and  he  had  driven  his  team  over  it  quite  frequently. 
The  petition  states  that  there  was  an  ordinance  of  the 
city  requiring  the  defendant  to  keep  a  flagman  at  the 
crossing ;  but  this  issue  was  withdrawn  from  the  jury. 
It  is  also  alleged  in  the  petition  that  there  was  an 
ordinance  which  prescribed  that  trains  should  not  be 
operated  within  the  city  limits  at  a  greater  speed  than 
six  miles  an  hour.  There  was  evidence  tending  to  show 
that  the  train  in  question,  at  the  time,  and  just  prior  to 
the  accident,  was  moving  at  the  speed  of  from  ten  to 
twelve  miles  an  hour.  There  were  cars  standing  on 
several  of  the  tracks,  and  a  whole  train  was  standing  on 
track  number  seven ;  the  last  car  of  which,  as  the  evi- 
dence tended  to  show,  projected  into  the  street. 
Engines  wei*e  being  moved  on  some  of  the  tracks,   at 
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some  distance,  however,  from  the  crossing.  There  was 
evidence  tending  to  show  that  one  or  two  cars  were 
standing  on  track  number  eight,  west  of  Fourth  street, 
and  distant  therefrom  from  twenty  to  sixty  feet.  The 
several  railway  tracks  do  not  cross  the  street  at  right 
angles,  but  from  a  southwesterly  to  a  northeasterly 
direction,  and  the  train  in  question  was  moving  from 
the  southwest  towards  the  crossing.  Special  interroga- 
tories were  submitted  to  the  jury,  which,  and  the 
answers  thereto,  are  as  follows :  *^  (3)  If  he  had  so  stopped 
or  listened,  could  he  have  seen  this  train  before  going 
upon  track  number  ten?  Answer.  Yes.  (4)  Was  the 
team  the  deceased  was  driving  easy  to  control?  A. 
Yes.  (6)  If  the  deceased  had  stopped  his  team  at  track 
number  seven,  about  how  far  could  he  have  seen  this 
train  approaching  t  A.  He  could  not  see  it.  (6)  If  he 
had  stopped  his  team  from  track  number  eight,  how  far 
away  could  he  have  seen  this  train  ^  approaching }  A. 
About  three  hundred  feet.  (7)  If  he  had  stopped  hia 
team  just  before  reaching  'track  number  nine,  could  he 
have  looked  up  track  number  ten  and  plainly  seen  this 
train  approaching  ?  A.  Yes.  (8)  Was  he  walking  or 
trotting  his  team  across  these  tracks?  A.  Walking. 
(9)  After  the  deceased  had  driven  over  track  number 
eight,  what  was  there  to  have  prevented  his  seeing 
the  approach  of  this  train,  if  he  had  looked?  A. 
Nothing." 

1.    The  negligence  of  the  defendant  is  conceded, 
but  it  is  contended  by  counsel  for  appellant  that  it 

clearly  appears  from  the  special  findings 

1.  Railroads:  _     /;        ^'^  ^  ,-..."%  .^      .      r 

cposaing  track  aud  the  uucoutroverted  evidence  that  the 

on  streets  - 

collision :       deceased  was  guilty  of  such  contributory 

contributory  -n  x  tj.  • 

e^enw? ® '  uegligeuce  as  will  prevent  a  recovery.  It  is 
insisted  that  it  was  the  duty  of  the  decea^sed 
to  stop  his  team  and  look  or  listen  before  he  reached 
track  number  ten,  and  that,  if  he  had  done  so,  the  acci- 
dent would  not  have  occurred ;  and  therefore  it  f oUows^ 
that  he  was  guilty  of  contributory  negligence,  which 
was  the  proximate  cause  of  his  death.  But  a  traveler  on 
a  highway,  when  approaching  a  railroad  crossing,  is  not 
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under  all  circumstances  bound  to  stop  his  team  and  look 
or  listen  for  an  approaching  train ;  that  is  to  say,  his 
duty  in  this  respect  is  not  absolute.  Furiston  v.  Chi- 
cago^ a.  I.  <fe  P.  Ry.  Co.  J  61  Iowa,  452.  That  such  is 
the  ordinary  rule  will  be  conceded,  but  there  was  no 
more  reason  why  the  deceased  should  have  stopped  his 
team  when  he  reached  track  number  eight,  than  when  - 
he  was  about  to  cross  either  of  the  other  tracks,  and  it 
cannot  be  claimed,  we  think,  that  he  was  bound  to  stop 
his  team  before  he  reached  each  of  the  other  tracks  ;  ] 

but  clearly  he  was  bound  to  exercise  ordinary  diligence 
before  attempting  to  cross  either  of  the  tracks.  In  fact, 
he  was  required  to  use  ordinary  diligence  all  the  time 
commensurate  with  the  risk.  From  the  number  of 
tracks  and  the  number  of  trains  moving,  and  cars  stand- 
ing thereon,  and  his  acquaintance  with  the  crossing,  the 
deceased,  it  will  be  conceded,  was  required  to  exercise 
an  nnusual  degree  of  diligence.  While  this  is  so,  the 
well-established  rule  is  that  the  question  whether  a  per- 
son who  has  occasion  to  cross  a  railway  track  has  been 
guilty  of  contributory  negligence  is  ordinarily  a  question 
for  the  jury,  and  it  becomes  a  question  of  law  only  when 
there  is  no  serious  dispute  as  to  the  facts  or  the  conclu- 
sions that  can  be  drawn  therefrom ;  and  ordin  arily,  sub- 
ject to  this  general  rule,  each  case  must  be  determined 
upon  the  particular  facts  appearing  in  evidence,  for 
no  two  cases  are  precisely  alike,  although  the  shades  of 
difference  cannot  always  be  accurately  defined.  WhU- 
sett  V.  Chicago^  H.  I.  <fe  P.  Ry.  Oo.j  67  Iowa,  160.  If 
the  deceased  could  see  or  hear  the  movement  of  trains 
as  well  without  stopping  his  team  as  he  could  if  he  did 
so,  then  ordinary  or  usual  diligence  did  not  require 
that  he  should  do  the  latter ;  or,  if  he  did  see  the  train, 
there  was  no  reason  why  he  should  stop  his  team  to 
ascertain  what  he  already  knew.  The  material  question 
is  whether  the  deceased  was  negligent  after  he  passed 
track  number  seven.  The  jury  were  warranted  in  finding 
that  there  was  a  car  stan^ng  on  track  number  eight, 
which,  to  some  extent,  prevented  the  deceased  from 
Vol.  75—39 
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seeing  the  train,  and  the  jury  found  that  he  could  not 
see  it  when  he  was  at  or  on  number  seven,  but  he  could 
have  seen  it  from  track  number  eight ;  that  is  to  say, 
when  he  was  on  that  track  he  could  see  the  train.  As  he 
was  seated  in  his  wagon,  and  as  the  width  of  the  tracks 
from  the  outside  of  one  rail  to  the  other  was  six  feet  and 
eight  inches,  the  heads  of  the  horses  must  have  been 
in  the  space  between  tracks  numbers  eight  and  nine.  The 
street  is  eighty  feet  wide,  but  following  the  railroad  tracks 
it  is  one  hundred  and  seven  feet  wide,  for  the  reason  that 
the  tracks  do  not  cross  it  at  right  angles.  The  distance 
from  the  south  rail  of  track  eight  to  the  north  of  track 
ten  is  between  three  and  four  feet,  following  the  line  of 
the  street.  The  crossing  was  planked  all  the  way,  and 
therefore  there  was  no  difficulty,  nor  was  there  anything 
to  cause  any  delay  in  passing  on  it.  There  is  some  evidence 
tending  to  show  that  the  deceased  saw  the  train  either 
before  or  just  after  he  crossed  track  number  eight ;  but 
such  evidence  is  in  the  nature  of  conclusions  from  what 
the  deceased  did.  There  is  evidence  tending  to  show 
that,  after  crossing  track  eight,  he  stopped  the  horses 
with  the  lines,  and  turned  them  in  an  easterly  direction, 
so  as  to  cross  track  ten  further  from  the  approaching 
train  than  if  he  had  not  done  so.  As  there  was  no 
obstruction  to  prevent  the  deceased  from  seeing  the 
train  after  he  crossed  track  eight,  and  it  was  day  lights 
we  think  the  jury  were  warranted  in  finding  that  he  did 
see  it  once,  when  he  turned  east,  but  he  believed  he 
could  safely  cross  in  front  of  it ;  and  the  jury  were 
further  warranted  in  finding  that,  at  the  speed  he  was 
going,  and  the  distance  he  had  to  go,  and  the  train  to 
move,  the  accident  would  not  have  occurred  if  the  train 
had  been  moving  at  six  miles  an  hour.  Upon  the  sup- 
position, then,  that  the  deceased  saw  the  train,  and 
made  the  attempt  to  cross  in  front  of  it,  was  he,  as  a 
matter  of  law,  guilty  of  .contributory  negligence  1  When 
he  saw  the  train,  it  cannot  be  assumed  that  he  knew,  or 
had  reason  to  believe,  that  it  was  moving  at  a  greater 
rate  of  speed  than  six  miles  an  hour.  But  we  think  he 
had  a  right  to  assume  that  it  was  not  running  any  faster 
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than  provided  by  the  ordinance  of  the  city,  of  which  it 
should  be  presumed  he  had  knowledge,  as  he  was  a  resi- 
dent thereof,  and  had  been  such  resident  for  several 
years,  as  the  jury  could  from  the  evidence  well  find.  It 
must  be  remembered  that  the  deceased,  when  it  is  said 
he  should  have  stopped,  was  on  a  railroad  track,  which, 
ordinarily,  at  a  place  like  the  one  in  question,  where 
trains  were  frequently  moving,  cannot  be  regarded  as  a 
place  of  safety.  The  deceased  was  compelled  to  either 
stop  or  go  on.  There  was  at  least  some  peril  in  which- 
ever course  he  took.  He  chose  the  latter,  and  the 
instinct  of  self-preservation  requires  us,  or,  rather,  the 
jury,  to  presume  that  he  thought  it  was  better  to  go  on 
than  to  remain  still.  The  deceased  did  not  do  so  in  a 
hurried  manner,  but  moved  as  if  he  thought  the  train 
was  sufficiently  distant  to  permit  him  to  cross  in  front  of 
it ;  and  we  think  the  jury  could  well  find,  under  the  evi- 
dence, that  the  accident  would  not  have  occurred  if  the 
train  had  not  been  running  at  a  speed  nearly  or  quite 
double  that  at  which  it  could  lawfully  move.  Under 
these  circumstances,  we  do  not  think,  as  a  matter  of  law, 
that  it  can  be  said  the  deceased  was  guilty  of  such  con- 
tributory negligence  as  will  prevent  a  recovery,  for  the 
reason  that  it  was  for  the  jury  to  say  whether,  under 
the  circumstances,  the  deceased  was  negligent;  and 
therefore  the  court  did  not  err  in  refusing  to  direct  the 
jury  to  find  for  the  defendant,  and  in  overruling  the 
motion  for  a  new  trial. 

IL    In  the  fifth  paragraph  of  the  charge,  the  court 
withdrew  from  the  jury  the  question  as  to  the  defendant '  s 

negligence  for  the  reason  that  it  had  no 
^'dWto~k06p  flagmen  at  the  crossing,   because  no  such 

ordinance  had  been  introduced  in  evidence ; 

but  the  court  submitted  to  the  jury  the 
question  whether,  under  the  circumstances,  ordinary 
care  and  prudence  did  not  require  the  defendant  to  keep 
a  flagman  at  the  crossing  to  warn  persons  passing  over 
it,  irrespective  of  any  municipal  regulations.  This  is 
said  to  have  been  erroneous,  upon  the  sole  ground  that 
there  was  no  such  issue  or  allegation  in  the  petition  upon 


flagman: 
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which  the  charge  of  the  court  could  be  properly  based. 
It  is  stated  in  the  petition  that  ^^  the  defend^t,  without 
giving  any  proper  warning  or  signal  of  the  approach  of 
its  train,  and  without  keeping  a  flagman  at  said  crossing 
to  give  warning  and  notice  to  persons  passing  upon  said 
street,  and  to  signal  danger  when  trains  were  approach- 
ing or  crossing  said  street,  as  it  was  required  by  an  ordi- 
nance duly  passed,''  etc.  We  think  the  court  did  not 
err  in  instructing  the  jury  as  it  did,  for  the  reason  urged 
by  counsel.  The  petition  is  broad  enough  to  base 
thereon  the  question  submitted  to  the  jury.  It  is  said 
that  the  court  erred  in  refusing  three  instructions  asked 
by  the  defendant.  What  we  have  said,  we  think,  in 
connection  with  the  instructions  given,  sufficiently  indi- 
cates that  the  court  did  not  err  in  refusing  the  instruc- 
tions asked.  Affxbmsd. 
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[The  following  opinions  were  retained  on  petitions  for  rehearing, 
and  did  not  come  into  mj  hands  in  time  for  insertion  in  their  chrono- 
logical order.— Bbpobtbb.] 
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Donnelly  v.  Bubkett  et  al. 

ICalioious  Froseoution :  etidenob.  In  an  action  for  malicious 
prosecution,  the  plaintiff  ofiFered  in  evidence  an  affidavit  made  by 
the  defendant,  and  filed  in  the  prosecution  complained  of,  to  the 
effect  that  the  shmff  was  partial  to  the  defendant  in  that  case,  and 
prejudiced  against  the  prosecution.  Held  that  it  was  properly 
excluded  as  being  irrelevant. 

: .    In  such  case  certain  records  in  the  prosecution 

were  properly  excluded,  when  offered  by  plaintiff,  because  all  the 
facts  intended  to  be  proved  thereby  were  admitted  by  defendant's 
answer. 


:  — — :  APPEAL.    In  such  case  the  exclusion  of  a  question 

asked  the  sh<»rt-hand  reporter  as  to  what  a  witness  testified  to  on 
the  prosecution  cannot  be  reviewed  on  appeal,  where  there  is  noth- 
ing to  show  what  fact  was  intended  to  be  elicited. 


:  ;  STATEMENTS  TO  COUNSEL.    In  suoh  case  one  of 

defendants  testified  to  statements  he  made  to  counsel  before  the 
prosecution  was  begun,  and  then,  in  response  to  a  question,  he 
testified  that  he  did  not  withhold  any  fact  in  making  the  statement. 
Hdd  that  such  testimony  was  properly  admitted. 


: :  NEWSPAPER  STATEMENTS  :  OBJECHON  TO  :  ESTOPPEL. 

Where  plaintiff,  in  such  case,  offered  parts  of  a  newspaper  state- 
ment in  evidence,  he  oould  not  be  heard  to  object  to  the  defend- 
ant's offering  omitted  portions  of  the  same  statement,  on  the 
ground  of  incompetency. 
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6.    :  FBOBABUB cause:  instruction:  gboupinq facts.    Insach 

case  the  court  mstnicted  the  jury  that  if  defendants  honeatly 
thought  the  plaintiff  guilty  of  the  crime  with  which  they  had 
charged  him,  and  that  belief  was  based  upon  a  knowledge  of 
facts  and  circumstances  tending  to  show  guilt,  which  were  suffi- 
cient to  induce  an  ordinarily  reasonable  and  cautious  man  to 
believe  plaintiff  guilty,  the  jury  should  find  probable  cause.  Held 
correct  and  sufficient,  without  enumerating  and  specifying  the 
facts  which  would  induce  such  belief  of  guilt.  (Johnson  v. 
Miller,  68  Iowa,  529,  distinguished), 

7.  Appeal ;  verdict  :  evidence.  Where  a  verdict  is  based  on  con- 
flicting evidence,  this  court  cannot  set  it  aside  as  not  being  sup- 
ported by  the  evidence. 

8.  New  Trial:  newly-discovered  evidence.  A  new  trial  should  not 
be  granted  upon  the  ground  of  newly-discovered  evidence  which  is 
merely  cumulative  and  impeaching. 

0 

Appeal  from  Linn  District  Court. 

Piled,  October  12,  1887. 

Action  to  recover  for  a  malicious  prosecution. 
There  was  a  judgment  upon  a  verdict  for  defendants, 
rendered  November  21,  1885,  from  which  plaintiff 
appeals. 

Preston  Bros.^  Remley  &  JBrcanbrack  and  Wo^ 
&  Landt^  for  appellant. 

Piatt  &  Carr^  W.  O.  Thompson  and  M.  P.  Smithy 
for  appellees. 

Beck,  J.— The  plaintiff,  a  physician,  was  called  to 
treat  Mrs.  Alice  Downing,  a  married  daughter  of  the 
defendant  first  named  in  the  title  of  the  action.  He 
removed  from  her  uterus  a  mole,  and  she  afterwards 
died  from  the  effects  of  the  operation.  After  her  burial 
the  body  was  disinterred,  and  a  post-rnartem  exami- 
nation  was  held,  and  the  jury  returned  a  verdict  that  she 
'^came  to  her  death  by  the  use  of  instruments  in  the 
hands  of  Dr.  Donnelly,  of  Tipton."  Plaintiff  was  held 
to  bail  for  his  appearance  before  the  grand  jury,  but 
subsequently  discharged  upon  habeas  corpus.  He  VTas 
afterwards  indicted  for  causing  an  abortion,  and  upon 
trial  was  acquitted.    He  alleges  in  his  petition  that  his 
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arrest  and  prosecution  were  nialicions,  and  without 
probable  cause,  and  asks  to  recover  damages  therefor. 
He  complains  upon  this  appeal  of  various  alleged  errors. 
The  questions  thus  raised  we  will  consider  in  the  order 
of  their  discussion  in  the  argument  of  his  counsel. 

I.  The  defendant  Burkett,  before  the  trial  of  the 
indictment,  made  and  filed  an  affidavit  charging  that 

the  person  acting  as  sheriff  was  partial  to 
'  prosecution :  defendant,  and  prejudiced  against  the  pros- 
ecution. It  is  such  an  affidavit  as  would 
support  a  motion  for  the  appointment  of  an  elisor. 
Upon  the  trial  of  the  case,  the  plaintiff  offered  the  affi- 
davit in  evidence,  but  it  was  rejected.^  We  do  not  dis- 
cover from  the  record  before  us  that  a  motion  was  made 
for  an  elisor,  based  upon  this  affidavit.  It  therefore 
could  not  have  been  ma4:erial  evidence.  But,  even  if  it 
be  assumed  that  an  elisor  was  appointed  upon  the  show- 
ing made  by  the  affidavit,  it  was  irrelevant.  It  surely 
did  not  show  that  the  prosecution  was  maliciously,  and 
without  probable  cause,  commenced  or  prosecuted. 

II.  The  plaintiff  offered  in  evidence  the  original 
court  files  in  the  case  upon  the  indictment,  the  order  of 

discharge  entered  therein,  the  proceedings 
'  '  in  the  Tiabeas  corptb8  case,  the  warrant 
issued,  and  other  proceedings  under  the  verdict  of  the 
coroner's  jury.  These  papers  and  records  were  correctly 
excluded,  for  the  reason  that  the  facts  intended  to  be 
proved  thereby  were  admitted  in  defendant's  answer. 
The  time  of  the  court  should  not  have  been  consumed  in 
hearing  evidence  to  establish  facts  which  were  admitted 
in  the  pleadings. 

III.  A  question  was  asked  a  witness,  the  short- 
hand reporter  of  the  trial  upon  the  indictment,  as  to  a 

fact  testified  to  by  one  of  the  defendants  upon 

^  't^iiair  *  *^**  trial.  An  objection  thereto  was  sus- 
tained. We  cannot  review  the  court's  rul- 
ing, for  the  reason  that  the  record  fails  to  show,  and  we 
cannot  presume,  what  fact  was  intended  to  be  elicited  by 
the  question.  We  cannot  presume  it  would  have  been 
favorable  to  plaintiff,  thereby  presuming  error. 
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lY.  One  of  the  defendants  testified  that  he  had 
consulted  counsel  before  the  inquest    was  held.    He 

testified  to  statements  he  made  to  the 
•tatomenu  to  counsel,  and  was  then  asked  if  he  withheld 
any  fact  in  making  the  statement,  and  he 
answered  that  he  did  not.  The  evidence,  we  think,  was 
comi)etent.  It  is  to  the  effect  that  he  told  the  whole 
truth.  If  plaintiff  doubted  the  statement  of  the  witness, 
he  was  privileged  to  make  all  enquiries  relevant  to  the 
matter  upon  cross-examination.  We  think  there  was 
neither  prejudice  nor  error  in  the  court's  rulings. 

Y.  The  plaintiff  offered  in  evidence  a  newspaper 
statement  of  the  evidence  before  the  coroner's  jury. 

^ . .      No  objection  was  made  to  this  evidence. 

?tet?meS^  •    ^®  defendant  subsequently  offered  omitted 

wS^SS!^^'  P^'**®  ^'  *^is  evidence,   to  which  plaintiff 

objected ;  but,  as  he  offered  a  part  of  this 

evidence,  he  ought  not  to  be  heard  to  object  to  all  of  it ; 

nor  can  he  be  heard  to  deny  its  comi)etency  after  having 

received  the  benefits  of  a  part  of  it. 

VI.  The  plaintiff  objected  to  certain  instructions 
on  the  subject  of  probable  cause,  on  the  ground  that  the 

robabie  ^^^  "^  ^^'  informed  what  facts  constituted 

'  caiwe:birtnio-  probable  cause  for  the  prosecution.  We 
ing  faou.  think  the  instructions  are  not  justly  subject 
to  this  objection.  Among  other  rules  for  determining 
the  existence  of  probable  cause,  the  court  informed  the 
jury  that  if  defendants  honestly  thought  the  plaintiff 
guilty,  and  that  belief  was  based  upon  a  knowledge  of 
facts  and  circumstances  tending  to  show  guilt,  which 
were  sufficient  to  induce  an  ordinarily  reasonable  and 
cautious  man  to  believe  plaintiff  guilty,  the  jury  should 
find  probable  cause.  This  rule  is  clearly  correct,  and 
sufficient  to  enable  the  jury  to  determine  the  issue  of 
probable  cause. 

Counsel  for  plaintiff  think  the  court  erred  in  failing 
to  *' group  facts"  in  the  instructions  tending  to  show 
probable  cause;  relying  upon  Johnson  v.  Miller ^  68 
Iowa,  629.  We  do  not  think  a  failure  to  do  this,  when 
it  is  unnecessary  to  direct  the  minds  of  the  jury  to  facts 
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to  be  considered  upon  the  question  of  probable  cause,  is 
error.  We  think  it  was  unnecessary  in  this  case.  The 
jury  having  been  informed  that  if  defendant  believed, 
from  facts  which  would  induce  a  man  of  ordinary  cau- 
tion to  believe,  plaintiff  guilty,  there  was  probable  cause 
for  the  prosecution.  It  was  not  necessary  for  the  court 
to  enumerate  and  specify  the  facts  which  would  induce 
such  belief. 

YIL  It  is  insisted  that  the  verdict  is  in  conflict 
with  the  evidence,  and  the  court  below  therefore  erred 
7.  A^AL :  Ter.  ^^  Overruling  a  motion  for  a  new  trial.    The 

diot:  eyidenoe.  evideuce  was  Conflicting,  and  it  cannot  be 
said  that  the  verdict  is  so  wanting  in  support  of  the 
proof  as  to  authorize  the  court  below  to  disturb  it. 

YIII.    A  motion  for  a  new    trial,  based  on  the 
ground  of  newly-discovered  evidence,  was  lightly  over- 
ruled.   This  new  evidence  is  cumulative  or 
^'  ?^irdi8cov-  impeaching  in    its  character,    and,   under  ' 

ered  eyidenoe:  f^jj^^]^  ^ules  of  the  law,  is  uot,  therefore, 

the  ground  for  a  new  trial. 

In  our  opinion  the  judgment  of  the  district  court 
ought  to  be  Affibhsd. 


O'CoNKEB  v.  The  Chicago,  Book  Island  &  Pacific 

Railway  Company. 


OBDEB  TO  DIVIDB  COUNT  :  6UBSTITUTB  NOT   IN  COMPLIANCE 

8TBICKSN  0UT\  PlaintifFy  in  one  count,  sued  defendant  for  con- 
structing side-tracks  in  front  of  his  premises ;  for  improperly  using 
such  tracks ;  for  casting  snow  upon  his  premises ;  and  for  con- 
structing drains  and  ditches,  and  depositing  dead  animals,  in  front 
of  his  premises.  Held  that  the  court  properly  ordered  him  to 
plead  his  separate  causes  of  action  in  separate  counts ;  and  that, 
when  he  filed  a  substitute  without  attempting  to  comply  with  the 
order,  the  court  properly  sustained  a  motion  to  strike  it  from  the 
files. 

Appeal    from   Polk   District   Court.— Ron.    Josiah 

Given,  Judge. 

Piled,  Ootobeb  25,  1887. 
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The  plaintiff  is  the  owner  of  a  certain  lot  fronting  on 
Vine  street  in  the  city  of  Des  Moines.  The  defendant 
has  constructed  its  road  on  said  street,  and  is  operating 
.the  same.  This  action  is  brought  to  recover  damages 
alleged  to  have  been  sustained  by  the  unauthorized  con- 
struction of  side-tracks ;  also  for  the  improper  use  of  the 
side-tracks ;  aJso  for  the  conduct  of  the  defendant  in 
casting  snow  upon  his  premises ;  also  for  the  conduct  of 
the  defendant  in  constructing  drains  and  ditches ;  also 
for  the  conduct  of  the  defendant  in  depositing  dead 
animals  in  front  of  his  premises.  The  several  matters 
of  complaint  were  embraced  in  one  count  or  division  of 
the  x)etition.  The  defendant  moved  that  the  plaintiff  be 
compelled  to  divide  the  count,  setting  up  as  ground 
therefor  that  it  showed  more  than  one  cause  of  action. 
The  court  sustained  the  motion,  and  the  plaintiff  filed  a 
substitute  for  the  count,  but  did  not  attempt  to  comply 
with  the  order  of  the  court  to  divide  the  count.  The 
court,  on  motion,  struck  out  the  substitute.  The  plain- 
tiff appeals  both  from  the  order  to  divide  and  from  the 
order  striking  out. 

James  Nugent  and  Whiting  8.  ClarlCy  for  appellant. 

T.  8.  Wright,  for  appellee. 

Adams,  C.  J. — The  original  count  set  out  separate 
acts  of  the  defendant,  upon  each  of  which,  upon  the 
plaintiff's  theory,  he  was  entitled  to  recover,  even  if  he 
failed  to  recover  for  the  other  acts.  The  acts  were  set 
out,  therefore,  as  separate  causes  of  action,  and  the 
court  did  not,  we  think,  err  in  sustaining  the  motion 
to  divide.  This  motion  it  was  the  duty  of  the  court  to 
enforce.  When,  therefore,  the  plaintiff  filed  a  substi- 
tute, without  attempting  to  comply  with  the  order  to 
divide,  the  court,  we  think,  properly  struck  out  the 
substitute.  This  was  necessary  by  way  of  enforcement 
of  its  order  to  divide. 

Affirmed. 
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: : :  conclusiveness  op  decree.    Where  the 

fact  of  service  of  notice  appears  from  the  decree,  it  is  shown  by  the 
record,  if  there  is  nothing  in  any  other  part  of  the  record  showing 
otherwise. 

Mortgage:  fcbchase  by  wife  under  senior  lien  :  redemption. 
Where  the  mortgagor's  wife  signs  mortgages  only  to  relinquish  her 
dower,  and  to  secure  her  husband's  debts,  she  may  acquire  title  to 
the  land  under  a  foreclosure  of  the  senior  mortgage,  the  same  as 
any  other  person,  and  the  junior  mortgagee,  who  has  been  made  a 
party  to  the  foreclosure,  is  not  entitled  to  redeem  from  her  after  the 
statutory  time  has  expired. 

Appeal  from  CaXhoun  District  Court. 
Filed,  Ootobee  27,  1887. 


;^  ToLiVEB  et  al.  V.  Morgan  et  aZ.  ls=S?' 

I  '  7&  ditt 

104    702 

1.  Judgment:  party  defendant  :  evidsngb.  While  the  omission 
\\  to  enter  the  name  of  a  party  defendant  in  the  appearance  docket, 

I  in  entering  the  suit  therein,  as  required  by  section  198  of  the  Cknle, 

raises  a  presumption  that  such  party  was  not  named  as  a  defendant 
\'  in  the  petition,  such  preswnption  is  overcome  by  the  decree  in  the 

case,  which  recites  that  such  party  was  a  defendant 

I  1^    :  JiTRiSDicnoN :  bntrt  of  fbtitioh  in  appsaranob  docket. 

The  ftulure  of  the  derk,  in  entering  a  suit  in  the  appearance  docket, 
as  required  by  section  198  of  the  Code,  to  enter  the  name  of  one  of 
the  defendants  therein,  does  not,  under  section  200  of  the  Code, 
amoimt  to  a  failure  to  file  a  petition  as  against  him,  and  does  not 
affect  the  jurisdiction  of  the  court  to  render  a  judgment  against 
him. 

8.  : :  8EEVIGB  OF  notice  :  finding  of  court  :  construc- 
tion OF  DECREE.  The  court,  in  the  decree  of  foreclosure,  expressly 
found  that  the  '*  foregoing  defendants"  had  been  duly  served  with 
notice.  B.  was  not  named  as  a  defendant  in  the  caption,  nor  in 
I  any  part  of  the  decree  preceding  the  quoted  words.  But  in  the 
caption  the  abbreviation  "  et  ah"  was  used  to  indicate  that  there 
were  other  defendants  than  the  one  named.  Held  that  this  was  to 
be  understood  as  meaning  the  other  defendants  named  in  the  peti- 
tion ;  and  that  this,  together  with  the  fact  that  B.  was  named  later 
in  the  decree  as  a  defendant,  and  the  decree  purported  to  bar  him, 
was  sufficient  to  show  that  the  court  found  that  he  had  been  served 
with  notice. 
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Action  to  redeem  from  a  foreclosure  sale.  The 
conrt  dismissed  the  plaintiff's  i>etition,  and  the  plaintiff 
William  BoUes  appeals. 

J.  H,  BdUaghj  F.  8.  Mice  and  E.  0.  Stevenson^  for 
appellant. 

J.  O.  Kerr  and  T.  F.  Barhee^  for  appellees. 

Adams,  C.  J. — ^The  plaintiff  Bolles  and  one  Dayton  S. 
Morgan  held  each  a  mortgage  upon  the  land  in  question, 

executed  by  J.  L.  Dean  and  wife,  the  plain- 
'  pa^^'^iid-  tiff's  mortgage  being  junior.  Dayton 
^  '*  '  foreclosed,  and  caused  the  land  to  be  sold 
on  execution,  and  obtained  a  sheriff's  deed,  and  aft^* 
wards  conveyed  to  the  defendant  Margaret  M.  Dean. 
In  the  decree  of  foreclosure  Bolles  is  mentioned  as 
defendant,  and  the  decree  purports  to  bar  his  rights. 
He  avers,  however,  that  he  was  not  in  fact  a  party  to 
that  action  ;  that  he  was,  and  is  now,  a  non-resident  of 
the  state,  and  was  not  served  with  notice  of  the  suit, 
either  personally,  or  by  publication.  The  evidence 
shows  that  the  courthouse  in  which  the  papers  in  the 
case  were  kept  has  been  destroyed  by  fire,  and  that  the 
papers  cannot  be  found.  The  record  book  containing 
the  decree  was  preserved,  and  also  the  appearance 
docket.  The  decree  expressly  mentions  Bolles  as  a 
defendant,  and  justifies  the  assumption  that  he  was 
named  in  the  petition  as  such.  The  appearance  docket, 
however,  showed  merely  the  filing  of  the  x>6tition,  the 
date  thereof,  and  the  name  of  the  plaintiff,  and  names 
of  the  defendants  James  L.*Dean  and  Margaret  M.  Dean ; 
the  latter  being  the  mortgagors.  It  is  insisted  by  Bolles 
that  the  entry  of  his  name  in  the  appearance  docket 
was  necessary  to  give  the  court  jurisdiction  of  him.  In 
support  of  this  position  he  relies  upon  sections  198  and 
200  of  the  Code. 

If  Bolles  was  named  in  the  petition  as  defendant, 
as  we  think  appears  from  the  decree,  his  name  certainly 
should  have  been  entered  in  the  appearance  docket. 
Section  198  provides  that  in  entering  suits  the  clerk 


\ 
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shall  set  out  the  full  names  of  all  the  parties,  plaintiffs 
and  defendants,  as  contained  in  the  petition.  The  ques- 
tion presented  is  as  to  the  effect  of  this  omission.  It 
may  be  conceded  that  the  appearance  docket  was  prima- 
facie  evidence  that  BoUes  was  not  named  as  defendant 
in  the  petition.    But  this  we  think  was  overcome  by  the 

^^^     decree,  and  there  remains  only  the  question 

'  tion:  entry  of  as  to  whether  the  entry  of  BoUes'  name  in 

petition  in         ^_  a      tJ   ^ 

api^wsnoe  the  appearance  docket  was  necessary  to 
constitate  the  filing  of  a  petition  as  against 
him.  His  i)08ition  is  that  a  petition  cannot  be  deemed 
filed  as  against  any  one  whose  name  is  not  entered  in 
the  appearance  docket.  He  relies  upon  section  200  of 
the  Code,  which  provides  that  ^Hhe  clerk  shall,  imme- 
diately upon  the  filing  thereof,  make  in  the  appearance 
docket  a  memorandum  of  the  date  of  the*  filing  of  all 
petitions,  demurrers,  answers,  motions  or  papers  of  any 
description  in  a  cause ;  and  no  pleadings  of  any  descrip- 
tion shall  be  considered  as  filed  in  a  cause  until  the  said 
memorandum  is  made." 

In  the  case  at  bar,  there  was  a  memorandum  of  the 
date  of  the  filing  of  the  petition  in  the  appearance 
docket,  and  we  cannot  say  that  the  petition  was  not  to  be 
considered  as  filed  without  going  beyond  the  statute.  A 
provision  of  so  arbitrary  a  character  is  not,  we  think, 
to  be  extended  by  implication,  and  esx)ecially  to  defeat 
the  jurisdiction  of  a  court  which  would  otherwise  clearly 
exist  An  omission  by  the  clerk  to  enter  the  name  of  a 
defendant  in  the  appearance  docket  might  have  the 
effect  to  give  a  right  of  action  against  the  clerk  to  any 
one  who  should  be  misled  by  the  omission,  to  his  injury, 
but  we  do  not  think  that  such  omission  should  be 
regarded  as  affecting  the  jurisdiction  of  the  court. 

We  come,  next,  to  the  question  as  to  the  service  of 
notice.    The  court  expressly  finds  that  the  ^'foregoing 

^ . .      defendants"  were  duly  served  with  notice. 

nottoe:  find-    ^ow,  whilo  it  IS  true  that  BoUes  had  not 

^teSStiOT    ^^^  expressly   named  in  the  caption  as 

of  decree.       defendant,  nor  in  any  part  of  the  decree 

preceding  the  use  of  the  words  "foregoing  defendants," 
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yet  in  the  caption  the  well-known  abbreviation  "^<  aZ." 
is  added  to  the  name  of  James  L.  Dean  as  defendant, 
and  we  take  notice  that  it  means  the  other  defendants 
in  the  case  as  shown  by  the  petition.  This,  together 
with  the  fact  that  BoUes  is  expressly  named  later  in  the 
decree  as  defendant,  and  that  the  decree  purports  to 
bar  him,  leaves  no  doubt  that  the  court  regarded  him 
as  one  of  the  defendants  referred  to  by  the  abbreviation, 
and  intended  to  be  understood  as  finding  that  he  had 
been  duly  served  with  notice.  The  finding  of  the  court 
that  BoUes  was  duly  served  with  notice  must  be  pre- 
sumed to  be  correct,  in  the  absence  of  any  evidence 

^ . .       showing  to  the  contrary.    Bradley  v.  Jami- 

5^nM8  o?""  *^^>  ^  Iowa,  68.  The  appellant  claims  that 
Aeoree.  ^  different  rule  was  held  in  SweeUy  v.  Van 
Steeriburg,  69  Iowa,  701.  In  that  case  the  court  said 
that  the  fact  of  the  publication  of  the  notice  must  be 
shown  by  .the  record,  or  the  judgment  is  void.  But 
where  the  fact  bf  service  appears  from  the  decree,  we 
think  it  is  shown  by  the  record,  if  there  is  nothing  in 
any  other  part  of  the  record  showing  otherwise. 

It  is  said,  however,  that  the  evidence  shows  that 
the  affidavit  for  publication  was  filed  after  the  publica- 
tion, and  that  the  service  by  publication  is  therefore 
necessarily  void.  To  this  it  is  sufficient  to  say  that  we 
have  examined  the  evidence  referred  to  as  showing  that 
the  affidavit  was  filed  after  the  publication,  and  we 
hitve  to  say  that  we  think  that  the  evidence  fails  to 
show  such  fact. 

Margaret  M.  Dean,  the  wife  of  the  mortgagor,  hav- 
ing now  acquired  the  title  to  the  land,  it  is  insisted  by 

the  appellant  that  he  should  have  a  right  to 

'  p^ohm  by     redeem  from  her  because  she  joined  in  the 

•enioritoa:     mortgage.    But  the  debt  secured  was  the 

debt  of  her  husband,  and  it  does  not  appear 

that  she  joined  except  to  relinquijsh  dower.    We  cannot 

see  how  such  joinder  gives  the  appellant  any  rights  as 

against  the  land. 

We  think  that  the  decree  of  the  district  court 
must  be  Affibmed. 


!■  1  ■  ■■: 
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Swan  v.  Whaley  et  al. 

1.  Tax  Sale :  notice  to  rbdeem  :  by  whom  givsn  :  "  holder  of 
CEBTIFICATB."  Under  flection  804  of  the  Ck>de,  which  provides  that 
the  notice  to  redeem  from  a  tax  sale  shall  be  given  by  '*  the  lawful 
holder  of  the  certificate," — when  the  purchaser  indorses^the  certifi- 
cate in  blank  and  delivers  it  to  another  person  with  the  intent 
thereby  to  transfer  the  property  in  it  to  such  other  person,  such 
person  is  the  "  lawful  holder,"  and  is  the  proper  person  to  give  the 
notice ;  no  matter  whether  or  not  the  assignment  has  been  recorded 
in  the  office  of  the  county  treasurer,  under  section  888  of  the  Code. 

2.      :  ASSIGNMENT  OF  CERTIFIOATB  :  NOT  BECOBDED  :  WHO  ENTITLED 

TO  DEED.  P.  and  F.,  partners,  bought  in  the  land  at  tax  sale.  In 
the  settlement  of  their  affairs,  P.  indorsed  the  certificate  in  blank 
and  delivered  it  to  F.  as  his  property.  F.  gave  the  notice  to 
redeem,  and  then  sold  and  assigned  the  certificate  to  W.  Neither 
of  the  assignments  was  recorded  in  the  treasurer's  office.  Held 
that  such  recording  was  not  necessary  to  entitle  W.  to  a  treasurer's 
deed,  and  that  a  deed  to  him  was  valid. 

8.      :  REDEMPTION  BY  OONTBACT  WITH  HOLDEB  OF  OEBTIFICATE : 

BISK  ASSUMED.  While  a  mode  of  redeeming  from  tax  sales  is 
pointed  out  by  statute,  the  owner  of  the  property  may  effect 
redemption  by  contract  with  the  holder  of  the  certificate  ;  but  if  he 
elects  to  take  that  course  he  must  know  at  his  peril  whether  the 
one  with  whom  he  deals  is  the  owner  of  the  certificate  ;  and  the 
fact  that  no  assignment  is  recorded  is  not  conclusive  evidence  that 
none  has  been  made,  since  the  record  of  the  assignment  is  not 
made  constructive  notice  of  the  rights  of  the  assignee. 

Appeal  from  Bviler  Circuit  Court. 
Filed,  Deoembsb  8,  1887. 
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Action  in  equity  to  cancel  a  tax  deed.    The  circuit 
court  denied  plaintiff  relief,  and  he  appeals. 

Hemenway  <6  Orundy^  for  appellant. 

J.  H.  Scales  and  Oibson  &  Dawson^  for  appellees. 
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Beed,  J. — The  facts  of  the  case  are  as  follows :  The 
real  estate  in  question  was  sold  in  1880  for  the  delin- 
quent taxes  of  1879,  and  was  bid  in  by  J.  W.  Phillips, 
to  whom  a  certificate  of  purcliase  was  issued.  Clark 
Fairfield,  however,  was  interested  in  the  purchase  of 
this  and  other  tracts  of  real  estate  sold  at  the  same  sale, 
being  in  partnership  with  Phillips.  Afterwards  the 
partners  made  a  division  of  the  certificates  acquired 
under  the  sale,  and  the  one  in  question  fell  to  Fairfield. 
For  the  purpose  of  transferring  it  to  him,  Phillips  wrote 
his  name  upon  the  back  of  it,  and  delivered  it  to  him. 
After  the  expiration  of  two  years  and  nine  months  from 
the  date  of  the  sale,  Fairfield  caused  the  usual  notice  of 
the  expiration  of  the  period  of  redemption  to  be  served 
on  plaintiff,  who  was  then  in  possession  of  the  property, 
and  the  actual  owner  thereof,  although  the  legal  title 
was  in  another.  After  the  service  of  the  notice  on 
plaintiff,  Fairfield  sold,  and,  by  proper  writing  indorsed 
thereon,  assigned  the  certificate  to  defendant  A.  A. 
Whal^y;  but  no  evidence  of  that  assignment,  or  the 
one  from  Phillips  to  Fairfield,  was  recorded  in  the 
treasurer's  office.  After  the  service  of  the  notice  to 
redeem  on  plaintiff,  he  applied  to  Alex.  Christie  for  the 
loan  of  an  amount  of  money  sufficient  to  make  the 
redemption.  Christie  preferred  to  purchase  the  certifi- 
cate, and  hold  it  or  take  a  deed  under  it,  and  hold  the 
title  as  security  for  the  loan,  and  the  parties  agreed  to 
take  that  course,  provided  the  owner  waa  willing  to  sell 
the  certificate.  They  applied  to  Fairfield,  and  he  agreed 
to  assign  the  certificate  to  Christie  for  sixty-five  dollars, 
which  was  slightly  in  excess  of  the  amount  that  would 
have  been  required  to  redeem.  He  directed  them  to 
deposit  the  amount  with  the  county  auditor,  and 
'promised  that  he  would  assign  the  certificate  to  Christie, 
and  leave  it  with  the  auditor,  and  receive  the  money. 
As  a  matter  of  fact,  however,  he  had  already  sold  and 
assigned  it  to  Whaley,  but  had  forgotten  the  transac- 
tion. Christie  left  the  money  with  the  auditor,  and 
explained  to  him  the  arrangement  with  Fairfield,  but 
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directed  him,  in  case  Fairfield  did  not  assign  the*  certifi- 
cate and  leave  it  with  him  before  the  expiration  of  the 
period  for  redemption,  to  apply  the  amonnt  necessary  to 
make  the  redemption  on  the  last  day  of  the  period. 
Plaintiff  was  present  at  the  time,  and  acqniesced  in  that 
direction.  The  parties  learned  afterwards,  however, 
that  Fairfield  had  not  been  able  to  find  the  certificate, 
and  they  determined  that  they  wonld  not  make  the 
redemption,  but  wonld  wait  until  the  certificate  should 
be  found,  or  a  duplicate  procured,  and  the  assignment 
made,  and  they  informed  both  the  auditor  and  Fairfield 
of  that  determination  ;  but  the  money  was  permitted  to 
remain  in  the  auditor's  hands.  After  the  expiration  of 
the  period  for  redemption,  Whaley  presented  the  certifi- 
cate to  the  county  treasurer,  who  executed  to  him  a  tax 
deed  of  the  premises. 

I.  It  is  contended  that  the  transaction  between 
Phillips  and  Fairfield  did  not  amount  to  a  legal  assign- 
1.  Tax  gale:  ™©»t  of  the  Certificate  to  the  latter,  and 
^eSSafby  houce  he  was  not  the  proper  person  to  give 
-h<SdS  ot^^'  ^®  notice  to  redeem ;  and,  not  being  himself 
cortiflcate."  vested  with  the  legal  title  to  the  certificate, 
his  assignment  to  Whaley  did  not  invest  him  with  the 
title  thereto,  or  entitle  him  to  receive  a  deed  thereunder. 
Section  888  of  the  Code  is  as  follows :  ^'The  certificate  of 
purchase  shall  be  assignable  by  indorsement,  and  an 
assignment  thereof  shall  vest  in  the  assignee,  or  his  legal 
representative,  all  the  right  and  title  of  the  original 
purchaser.  *  *  *  In  case  said  certificate  is  assigned, 
then  the  assignment  of  said  certificate  shall  be  placed 
on  record  in  the  oflBce  of  the  county  treasurer  in  the 
register  of  tax  sales."  The  contention  is  that  this 
section  requires  a  formal  assignment,  transferring  to  the 
assignee  all  the  rights  and  interests  of  the  purchaser,  to 
be  indorsed  upon  the  certificate.  So  far  as  the  objec- 
tion that  Fairfield  was  not  the  proper  party  to  give  the 
notice  to  redeem  is  concerned,  we  deem  it  unnecessary 
to  inquire  as  to  the  soundness  of  that  position.  Section 
Vol.  75—40 
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894  provides  that  the  notice  shall  be  given  by  *^  the  law- 
ful holder  of  the  certificate.*'  By  " the  lawful  holder'' 
is  meant  the  one  who  in  law  is  the  owner  of  the  certifi- 
cate, and  entitled  to  the  rights  and  benefits  which  may 
accrue  under  it.  Now,  while  the  evidence  of  Fairfield's 
title  to  the  certificate  in  question  may  have  been  defect- 
ive, there  is  no  doubt  that  he  was  in  law  the  owner  of  it. 
He  had  it  in  possession  under  the  transaction  with 
Phillips,  the  only  other  person  who  ever  had  any  inter- 
est in  it,  and  who  delivered  it  to  him  with  the  object  of 
transferring  to  him  the  property  in  it,  and  who,  at  the 
time  of  the  transfer,  did  what  the  parties  supposed  was 
essential  to  pass  the  title  to  him.  If  redemption  had 
been  made,  he  would  have  been  entitled  to  receive  the 
money,  and  if  he  had  retained  the  certificate  until  the 
right  to  a  deed  accrued,  he  would  have  been  entitled  to 
it.  Beyond  doubt,  we  think  he  was  ^Hhe  lawful  holder 
of  the  certificate." 

IL    It  is  contended  that  Whaley  was  not  entitled 
to  receive  a  deed  of  the  property  from  the  treasurer, 

J  .  ^,rf^.  because  of  the  insufficiency  of  the  assign- 

SufSk'^  ment  from  Phillips  to  Fairfield,  and  of  the 
^^h^if^tled  '^^  ^^^^  neither  of  the  assignments  under 
to  deed.  which  he  held  was  recorded  in  the  treasurer' s 
office.  When  the  right  to  redeem  the  property  from 
the  sale  expired,  some  person  was  entitled  to  receive  a 
deed.  The  right  to  redeem  terminated  at  the  expiration 
of  ninety  days  from  the  date  of  the  service  of  the  notice  to 
redeem,  and  the  right  to  a  deed  accrued  at  that  time. 
Code,  sec.  890.  And  of  necessity  that  right  must  have 
accrued  to  some  person.  To  whom  did  it  accrue  if  not 
to  Whaley  t  Clearly  it  did  not  accrue  to  either  Phillips 
or  Fairfield,  for  neither  of  them  retained  any  interest  in 
the  certificate,  nor  was  either  of  them  claiming  any 
interest  therein.  The  intention  of  the  statute  is  that 
the  deed  shall  be  given  to  the  lawful  owner  of  the 
certificate,  and  clearly  Whaley  was  such  owner.  The 
certificate  of  purchase  is  a  mere  chattel,  and,  like  any 
other  article  of  personal  property,  is  the  subject  of 
bargain  and  sale.    The  provisions  of  section  888^  with 
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reference  to  the  assignment  and  the  recording  thereof 
in  the  register  of  tax  sales,  relate  merely  to  the  creation 
and  preservation  of  the  evidence  of  the  sale.  They  are 
not  essential  to  the  sale  itselt  A  right  in  and  to  the 
certificate  which  wonld  be  enforceable  in  law  can  be 
created  without  either  the  execution  or  recording  of 
any  written  assignment.  The  object  of  the  provision  is 
to  afford  the  treasurer  certain  evidence  of  who  is  entitled 
to  the  deed  when  the  right  to  one  accrues.  If,  however, 
he  should,  without  having  any  evidence  of  the  assign- 
ment, execute  a  deed  to  the  one  who  in  fact  and  law  was 
entitled  to  receive  it,  the  question  of  its  validity  would 
not  be  affected  by  the  fact  that  he  acted  without  such 
evidence. 

III.    Finally,    it   is   contended   that   as  Whaley 
neglected  to  place  his  assignment  of  record,  and  plaintiff 

^ jiedemp-  Contracted  with  Fairfield  with  reference  to 

SSotwith*"  ^*®  purchase  and  assignment  to  Christie, 
MrttS»to :  "^^^  *^®  ^®^  ^'  effecting  a  redemption,  and 
riik  aMumed.  without  uotico  of  Whaley' s  assignment,  the 
latter  is  now  estopped  to  assert  title  under  his  deed. 
But  the  statute  does  not  make  the  record  of  the  assign- 
ment constructive  notice  of  the  rights  of  the  assignee. 
While  a  mode  of  making  the  redemption  is  pointed  out 
by  the  statute,  the  owner  of  the  property  may  effect 
redemption  by  contract  with  the  holder  of  the  certificate. 
But  if  he  elects  to  take  that  course,  he  must  know  at 
his  x>eril  whether  the  one  with  whom  he  deals  is  the 
owner  of  the  certificate. 

Affibmed. 
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Westcott  v.  Westcott. 

1.      Gift!   PBESUHPnON   FROM   POS8BS810M:    SVIDBNCB  TO   OTSBOOMX. 

The  defendant,  as  against  his  mother's  administrator,  claimed  that 
certain  money  which  he  had  loaned,  and  for  which  he  held  the 
notes  payable  to  himself,  was  giyen  to  him  by  his  mother,  before 
her  deatii,  with  the  intention  that  it  should  be  his  absolately. 
Held  that  the  possession  of  the  money  by  him,  and  the  execution 
of  the  notes  to  him,  raised  a  presumption  of  ownership  in  him, 
which  was  not  overcome  by  the  other  evidence  in  the  case,  which 
consisted  of  declarations  and  statements  of  the  mother  in  regard 
to  her  intentions  with  reference  to  the  division  of  her  property,, 
even  if  such  declarations  were  competent. 

2.  Evidence :  dbclarationb  of  deceased  persons.  The  law  will 
not  i>ermit  the  declarations  of  a  deceased  person  to  be  introduced 
in  evidence  in  favor  of  his  administrator,  unless  they  were,  ^hen 
made,  against  his  own  interest 

Appeal  from  Cerro  Oordo  District  Court. — ^Hok.  John 

B.  Clblakd,  Jndge. 

Filed,  Deoxmbzb  20,  1887. 

Action  in  chancery  to  restrain  defendant  from  dis- 
posing of  certain  promissory  notes  In  his  possession, 
and  for  the  appointment  of  a  receiver  to  hold  the  same- 
pending  the  action,  on  the  alleged  ground  that  the  notes 
are  the  property  of  the  estate  of  which  plaintiff  is 
administrator,  and  that  defendant  is  insolvent.  A 
decree  as  prayed  for  by  plaintiff  was  rendered.  Defend- 
ant apx>eals. 

JSlythe  &  Markley,  for  appellant. 

John  Cliggittj  for  appellee. 

Beck,  J. — I.  The  plaintiff  is  the  administrator  of 
the  estate  of  Mary  Homing,  deceased.  The  plaintiff 
and  defendant  are  both  sons  and  heirs  of  the  decedent. 
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The  plaintiff,  as  the  ground  for  relief ,  claims  that  cer- 
tain promissory  not^,  payable  to,  and  in  the  x)os9ession 
of,  defendant,  are  the  property  of  the  estate,  haVing 
been  executed  to  defendant  for  money  of  the  decedent, 
which,  in  her  lifetime,  he  had  received  to  be  loaned, 
and,  on  loaning  it,  took  the  promissory  notes  and  secur- 
ities given  therefor  in  his  own  name.  Defendant  main- 
tains that  the  money  loaned  was  his  own  ;  that  he  had 
received  it  from  his  mother  in  her  lifetime  as  a  gift, 
and  that  it  was  her  purpose  that  it  should  become  his 
property  absolutely,  free  from  any  claim  by  her  or  her 
estate. 

U.  The  only  question  in  the  case  is  one  of  fact, 
and  involves  the  decision  of  the  issue  as  to  the  owner- 
ship of  the  money  for  which  the  notes  in  controversy 
were  given.  If  the  money  was  given  to  defendant  by  his 
mother,  as  he 'claims,  he  is  entitled  to  retain  the  notes ; 
if  not,  they  or  their  proceeds  must  be  surrendered  to 
plaintiff ;  or,  if  the  notes  have  been  paid,  he  must  have 
judgment  against  defendant  for  the  amount  of  the 
notes,  with  interest.  Our  inquiries,  therefore,  are 
limited  to  the  one  question, — did  his  mother  give  the 
money  to  defendant  t 

The  evidence  on  neither  side  is  wholly  satisfactory, 
but,  in  our  opinion,  the  preponderance  is  for  defendant. 
In  the  first  place  the  possession  of  the  money  by 
defendant,  and  the  execution  of  the  notes  to  him,  raises 
a  presumption  of  ownership  in  him.  To  overcome  this 
presumption,  plaintiff  relies  almost  wholly  upon  declar- 
ations and  statements  made  by  the  mother.  They  are 
to  the  effect  that  she  intended  to  divide  all  of  her  prop- 
erty at  her  death  between  her  children,  retaining  it  for 
her  own  use  as  long  as  she  lived ;  no  declarations  or 
statements  to  the  direct  effect  that  she  had  not  given 
the  money  to  the  defendant,  or  that,  after  its  receipt,  it 
was  held  by  him  as  her  agent  or  for  her  use.  If  these 
declarations  are  to  be  regarded  as  a  claim  made  by  the 
mother  to  the  property,  not  being  against  her  own  inter- 
est, but  in  support  of  it,  they  are  not  competent  to  defeat 
the  adverse  claim  of  defendant.    We  believe  the  rules 
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of  the  law  will  not  permit  declarations  of  a  deceased 
person  to  be  introduced  in  evidence,  unless  they  were, 
when  made,  against  his  interest.  1  Greenl.  Er.  sec. 
147.  Under  onr  statute  such  is  the  rule  as  to  witnesses. 
Code,  sec.  8667.  See  County  of  MaTiaska  v.  Ingalls^ 
16  Iowa,  81 ;  State  v.  Wooderdj  20  Iowa,  541.  But,  as 
we  have  said,  the  declarations  are  almost  wholly 
expressions  of  intentions  and  purposes  to  be  executed 
in  the  future.  If  they  should  be  regarded  as  competent 
evidence,  they  could  not,  in  our  opinion,  overcome  the 
presumption  arising  from  the  possession  of  the  money 
by,  and  execution  of  the  notes  to,  defendant.  Inten- 
tions and  purposes  may  be  changed,  and  proof  of  their 
expression  raises  but  a  slight  presumption  against  subse- 
quent acts. 

The  evidence  for  defendant  discloses  frequent  dec- 
larations of  the  deceased  to  the  effect  that^  she  had  given 
the  money  to  defendant.  In  addition  to  this  evidence, 
it  appears  that  the  decedent  never  made  any  claim  to 
the  notes,  or  the  money  for  which  they  were  given,  to 
the  x>erson  who  made  the  loans  and  took  the  security 
for  defendant,  though  it  appears  from  plaintiff's  evi- 
dence that  she  knew  this  person  had  made  the  loans, 
and  that  she  had  an  interview  with  him  before  her 
death,  in  which  she  expressed  a  wish  as  to  the  dispo- 
sition of  her  proi)erty.  Other  facts  and  circumstances 
tend  to  support  defendant's  claim  of  title  to  the  notes. 
They  need  not  be  here  mentioned,  as  their  discussion 
would  not  be  of  profit  to  the  parties  or  of  interest  to 
the  profession. 

The  decree  of  the  district  court  is  reversed,  and 
plaintiff 's  petition  is  dismissed. 

Bevbbsbd. 
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Boot  v.  Bbewsteb  et  al. 

Homestead:  ABA2n>ONHENT:  evidbnge.  Defendant  obtained  a 
judgment  against  plaintiff,  while  the  latter  was  occupying  cettain 
property  as  a  homestead.  Plaintiff  afterwards  went  away,  taking 
his  family  with  him,  for  the  purpose,  as  he  testified,  of  earning  a 
living  for  himdelf  and  family,  and  with  the  continuing  intention  of 
returning.  Some  furniture  was  left  in  the  house,  and  never 
removed  by  him.  The  premises  were  so  rented  that  the  lessee  was 
a  tenant  at  will.  Plaintiff,  at  least  once,  named  a  price  which  he 
would  take  for  the  property.  Defendant  had  the  premises  sold  on 
execution  to  satisfy  his  judgment.  In  an  action  to  set  aside  the 
sale,  hdd  that  defendant  had  the  burden  to  show  that  the  home- 
stead had  been  abandoned ;  and  that  the  long  duration  of  plain- 
tiff's  absence,  while  entitled  to  consideration^  was  not  sufficient, 
under  the  circumstances,  to  establish  that  fact. 


^— ^- :  Towir  FBOPEBTT :  ESTENT :  VALUE :  EVIDENCE.  Ih  an  action 
to  set  aside  the  unlawful  execution  sale  of  a  homestead  situated 
within  a  town  plat,  in  which  it  appeared  that  it  consisted  of  one 
acre  of  ground,  hdd  that  the  plaintiff  had  the  burden  to  show  that 
its  value  did  not  exceed  five  hundred  dollars,  in  order  to  avoid  the 
sale  of  the  excess  oter  one-half  acre  (Code,  sec.  1006) ;  but  that 
his  own  testimony  that  he  offered  to  take  four  hundred  and  fifty 
dollars  for  it  was  sufficient,  in  the  absence  of  all  other  evidence  aa 
to  its  value. 


Hew  Trial:  newly-diboovebed  evidence:  bhowino  of  dili- 
QENCB.  A  new  trial  on  the  ground  of  newly-discovered  evidence 
should  not  be  granted  upon  a  mere  general  showing  that  the 
affiant  was  unable  to  find  or  procure  the  evidence  prior  to  the  triaL 
There  should  be  a  showing  of  facts  constituting  diligence. 

Appeal  from  Pottawattamie  Circuit  Court 
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Filed,  Maboh  6,  1888. 


Action  in  equity  to  set  aside  the  sale  on  execution 
of  certain  real  estate,  on  the  ground  that  the  same  was 
the  homestead  of  the  plaintiff.  The  relief  aaked  was 
granted,  and  the  defendants  appeal. 
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WHghtj  Baldwin  &  Haldane^  for  appellant. 
Stone  &  SimSj  for  appellee. 

Seevers,  C.  J. — I.  It  clearly  appears  from  the 
evidence  that  the  plaintiff  obtained  title  to  the  premises 

in  controversy  in  1880,  and  that  he  occupied 
'  abuidonment:  the  Same  as  his  homestead  in  November  of 

that  year,  and  so  continued  to  occupy  the 
same  for  the  space  of  about  three  years  thereafter.  The 
defendant  Brewster  obtained,  in  1882,  a  judgment 
against  the  plaintiff  on  an  indebtedness  contracted  after 
the  acquisition  of  the  homestead.  The  material  ques- 
tion, therefore,  is  whether  there  has  been  an  abandon- 
ment of  such  homestead.  The  plaintiff  and  his  family 
left  the  premises  in  controversy,  and  resided  for  a  time 
at  Carson,  and  at  Kansas  City,  from  which  he  returned 
to  Carson:  He  did  not  acquire  another  homestead,  but 
occupied  rented  prox>erty.  While  at  Carson  and  Kan- 
sas City,  he  was  engaged  in  business  as  a  clerk,  or  some 
other  capacity,  in  the  employ  of  other  persons.  It 
clearly  appears  that  he  left  his  homestead  for  busi- 
ness purposes,  and  for  the  purpose  of  obtaining  a  sup- 
port for  himself  and  family.  When  he  left  the 
homestead,  he  left  therein  some  household  and  kitchen 
furniture,  which  has  remained  in  the  house,  or  at  least 
has  never  been  removed  by  the  pi  aintiff .  Such  home- 
stead has  been  rented  and  occupied  by  others,  but  it  was 
so  rented  that  the  lessee  thereof  was  a  tenant  at  will. 
At  least  one  person  made  application  to  the  plaintiff  to 
purchase  the  property,  and  the  plaintiff  named  a  price 
he  would  take  for  it.  The  plaintiff  testified  that  he  left 
the  homestead  for  a  temporary  purpose,  and  always 
intended  to  return.  While  such  evidence  of  an  inten- 
tion to  return  cannot  be  regarded  as  conclusive,  yet  it  is 
admissible,  and  entitled  to  consideration ;  and  when  it 
appears,  as  it  does  in  this  case,  that  the  homestead  was 
left  for  the  purpose  of  obtaining  a  support  for  the 
family,  it  seems  to  us  that  an  intent  to  abandon  perma- 
nently the  homestead  should  not  be  inferred,  but  rather 
an  intent  to  return  should  be,  as  such  intent  must,  it 
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seems  to  us,  always  exist  when  tlie  removal  when  made 
was  for  a  temi)orary  business  purpose.  If  a  person  can- 
not obtain  a  living  and  occupy  his  homestead,  for  the 
time  being,  at  least,  he  must  of  necessity  temporarily 
abandon  it,  and  such  abandonment  should  not  be 
regarded  as  permanent.  A  homestead,  when  acquired, 
will  be  presumed  to  continue  until  the  contrary  appears  ; 
the  burden  in  this  respect  being  on  the  general  creditor 
( First  Nat.  Bk.  of  Davenport  v.  Baker,  67  Iowa,  197 ; 
Bradshaw  v.  Hurst,  67  Iowa,  746 ),  and  the  defendants, 
as  we  think,  have  failed  to  establish  such  fact.  The 
length  of  time  the  plaintiff  has  been  absent  from  the 
homestead  is  entitled  to  consideration,  but  is  not  con- 
clusive. Dunlon  v.  Woodhury,  24  Iowa,  74.  And  yet 
this  is  practically  the  only  circumstance  relied  on  by 
the  defendants,  for,  if  the  absence  had  been  only  for  a 
few  months,  it  is  clear  to  our  minds  that  the  required 
abandonment  could  not  be  regarded  as  established.  On 
the  other  hand,  there  is  the  fact  that  no  homestead  has 
been  acquired,  and  that  it  was  left  for  a  temporary  busi- 
ness purpose,  as  is  indicated  by  the  fact  that  furniture 
was  left  in  the  house,  which  has  never  been  removed. 
Besides  this,  the  judgment  under  which  the  defendant 
claims  was  obtained  during  the  time  the  premises  were 
occupied  as  a  homestead,  and  it  has  been  held  in  that 
case  that  proof  of  an  intent  to  abandon  the  homestead 
should  be  clearer  and  more  satisfactory  than  when  the 
lien  relied  on  was  obtained  after  the  homestead  had 
ceased  to  be  actually  occupied  as  such.  Davis  v.  Kei- 
ley,  14  Iowa,  623.  No  two  cases  are  exactly  alike,  and 
no  general  rule  can  be  established,  but  we  think  the  facts 
in  this  case  bring  it  within  the  rule  established  in 
Fyffe  V.  Beers,  18  Iowa,  14,  and  Shirland  v.  Union 
Nat.  Bk  of  Massilon,  66  Iowa,  96. 

II.    The  evidence  tends  to  show  that  the  homestead 
is  within  a  town  plat,  and  consists  of  one  acre  of  land ; 

and  therefore  it  is  insisted  that,  as  to  the 

*■  ~j4^^     excess  of  over  one-half  an  acre,  it  cannot  be 

SrWen<»T*^°*"  exempt,  for  the  reason  that  it  is  limited  by 

section  1996  of  the  Code  to  that  quantity, 
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unless  the  value  is  less  than  five  hundred  dollars.  And  it 
is  contended  that  the  burden  is  on  the  plaintiff  to  show 
such  value,  which  we  think  is  true.  It  is  further  con- 
tended that  he  has  failed  to  establish  such  fact ;  but  we 
think  it  sufficiently  appears  that  the  value  of  the  home- 
stead is  less  than  five  hundred  dollars,  for  the  reason 
that  when  the  plaintiff  was  asked  what  he  would  sell  it 
for,  he  said  four  hundred  and  fifty  dollars.  In  the 
absence  of  auy  other  evidence,  this,  under  the  circum- 
stances, sufficiently  establishes  such  value. 

III.    The  defendants  filed  a  motion  for  a  new  trial 

on  the  ground  of  newly-discovered  evidence,  which  we 

trial  •      *^"^J^  ^^  properly  overruled,  for  the  rea- 

'  newiy-disooT-  SOU  that  it  does  not  sufficiently  appear  that 

fthowinff  of      the  evidence  could  not  have  been  obtained 

diligenoe. 

at  the  trial  if  due  and  proper  diligence  had 
been  exercised.  The  affidavit  on  which  a  new  trial  was 
asked  fails  to  $tate  what,  if  any,  diligence  was  used. 
It  simply  states,  in  substance,  that  the  affiant  was  una- 
ble to  find  or  procure  the  evidence  prior  to  the  trial. 
This  is  clearly  insufficient.  The  efforts  made  in  this 
direction,  at  least  to  some  extent,  should  be  stated. 

Affirmsd. 


Clapp  v.  Saxtkdebs  et  al. 

Mortgage :  frattdulent  titlb  of  mobtqaoob  :  good  faith  of  mobt- 
OAOEB.  Where  a  wife  held  the  legal  record  title  to  land,  but  held 
it  in  fraud  of  her  husband's  oreditors,  a  mortgage  made  by  her  and 
her  husband  to  a  person  who  had  no  knowledge  of  the  fraud,  and 
taken  by  him  in  good  faith  and  for  a  valuable  consideration*  was 
properly  decreed  to  be  a  lien  superior  to  a  judgment  against  the 
mortgagors,  rendered  after  the  mortgage  was  executed  and 
recorded,  and  superior  to  a  sheriff 's  deed  made  on  the  sale  of  the 
land  to  satisfy  such  judgment. 

Appeal  from    Cass   District    Court — Hon.    H.    E. 

Deemer,  Judge. 

Filed,  Mabch  1;  1888. 
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Aonoii  in  chancery  to  foreclose  a  mortgage.  There 
was  a  decree  granting  the  relief  prayed  for  in  plaintiff's 
petition.  Certain  persons,  other  than  the  mortgagors, 
claiming  an  interest  in  the  property,  appeal. 

John  JBudspethj  for  appellants. 

a.  O.  Phelps^  for  appellee. 

Beck,  J. — ^I.  The  mortgage  in  snit  was  executed  by 
Catharine  and  Timothy  Saunders,  husband  and  wife,  to 
Cephas  Clapp,  to  secure  certain  promissory  notes 
amounting  to  f  orty-five  hundred  dollars,  executed  by  the 
mortgagors  to  the  mortgagee,  uid  afterwards  transferred 
to  plaintiff.  Joseph  and  John  Saunders  claim  the  lands 
mortgaged  upon  a  sheriff's  sale  and  deed  under  a  judg- 

j  ment  against  the  mortgagors,  rendered  after  the  notes 

were  made  and  the  mortgage  was  executed  and  recorded. 
By  the  decree  of  the  district  court,  the  mortgage  was 
held  to  be  a  lien  paramount  to  this  sheriff 's  deed.  The 
sole  question  in  the  case  involves  the  correctness  of  this 
ruling. 

11.  The  defendants,  Joseph  and  John  Saunders, 
insist  that  their  sheriff's  deed  is  paramount  to  i)lain- 
tiff '  s  mortage,  for  the  reason  that  the  title  of  the  land 
was  conveyed  to  the  mortgagor,  Catharine  Saunders,  to 
defraud  the  creditors  of  her  husband,  Timothy.  The 
facts  upon  which  this  claim  is  based  are  briefly  these  : 
Timothy  originally  owned  these  lands.  He  was  largely 
indebted,  and  insolvent,  and,  in  order  to  defeat  his 
creditors,  caused  the  lands  to  be  sold  upon  an  execution 
issued  upon  a  judgment  for  a  small  sum,  and  to  be  pur- 
chased by  one  Breen,  to  whom  a  sheriff 's  deed  was  exe- 
cuted. He  afterwards,  without  consideration,  conveyed 
the  lands  to  the  wife,  Catharine.  The  money  paid  upon 
the  purchase  of  the  lands  at  sheriff 's  sale  was  furnished 
by  the  husband ;  at  least  Breen  furnished  no  part  of  it. 
It  may  be  admitted  that  the  transactions  whereby  the 
title  of  the  lands  was  transferred  from  the  husband  to 

1  the  wife  were  for  the  fraudulent  purpose  of  defeating 
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his  creditors.  Bat  the  legal  title,  at  the  time  the  mort- 
gage was  ezecated,  is  shown  to  have  been  in  the  mort- 
gagor, Catharine,  by  the  dnly  recorded  deed  executed 
by  the  sheriff  to  Breen,  and  his  deed  to  his  wife,  which 
was  also  recorded.  The  evidence  shows  that  the  mort- 
gage was  given  to  secure  forty-five  hundred  dollars 
borrowed  by  the  mortgagors  of  the  mortgagee,  Cephas 
Clapp,  who  transferred  the  notes  to  plaintiff.  The 
mortgage  was  therefore  given  for  a  sufficient  considera- 
tion. It  is  shown  that  the  mortgagee,  who  is  now  dead, 
and  the  plaintiff  were  residents  of  Illinois,  and  that 
plaintiff  never  had  been  in  Cass  county,  where  the  land 
is  situated,  and  the  mortgagors  reside.  The  agents  of 
the  mortgagors,  who  negotiated  the  loan,  testified  to  the 
effect  that,  so  lar  as  they  know,  the  mortgagee  had  no 
knowledge  or  notice  of  the  facts  and  transactions  upon 
which  the  claim  of  fraud  made  by  appellants  is  based. 
It  is  thus  made  to  appear  affirmatively  that  the  plaintiff 
and  the  mortgagee  acquired  the  notes  and  mortgage  for 
a  valuable  consideration,  and  in  good  faith. 

III.  Counsel  for  appellants  insist  that  the  burden 
rests  upon  plaintiff  to  show  that  she  or  the  mortgagee 
acquired  the  mortgage  without  notice  of  the  fraud  of 
the  niortgi^;ors.  If,  for  the  purposes  of  the  case,  this 
position  be  admitted,  the-facts  we  have  just  recitisd  show, 
prima  faeie^  at  least,  the^ood  faith  of  plaintiff  and  the 
mortgagee,  and  that  they  had  no  knowledge  or  notice, 
actual  or  constructive,  of  the  fraud.  Appellants  make 
no  proof  tending  to  show  such  notice,  or  the  fnaZa  fides  of 
these  parties.  Plaintiff,  being  regarded  as  a  good-faith 
holder  of  the  notes  and  mortgage  for  a  valuable  consid- 
eration without  notice  of  the  fraud,  holds  the  notes  and 
mortgage  without  any  taint  or  infirmity  arising  there- 
from. The  mortgage  must  therefore  be  regarded  and 
enforced  as  paramount  to  the  appellants'  title. 

Affibhed. 
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The    State    v.    Wabd    and    Certain    Intoxicating 

Liquors. 


1. 


d. 


I 


a 


5. 


Liquors:  illegal  salbs  by  fhabmaoist  under 
febmit:  8SARCH-WABRANT.  A  pharmacist  who  has  a  permit  to 
sell  intoxicating  liquors,  but  who  sells  them  for  purposes  other 
than  the  legitimate  and  actual  necessities  of  medicine,  is  subject  to 
the  utmost  rigors  of  the  laws  relating  to  the  unlawful  sales  of  such 
liquors  (Chap.  88,  Laws  of  1886),  and  his  liquors  may  be  seized 
under  a  search-warrant,  as  provided  by  section  1544  of  tiie  Code. 


:  SEABCH-WABRANT  :  8BIZUBB  niFOBB  BBOBIPT  OF  WABBANT: 

LBOALiTT  OF  SUBSEQUENT  PBOOBSDINOS.  An  officer  Seized  certain 
intoxicating  liquors  before  any  warrant  th^ef or  came  into  his 
hands,  but  he  afterwards  received  a  warrant  which  would  have 
justified  the  seizure,  and  under  it  the  liquors  were  retained,  and, 
upon  further  proceedings,  the  owner  appeared  and  defended,  but 
the  liquors  were  cohdemned.  HM  that,  while  the  officer  may 
have  been  guilty  of  a  trespass  in  the  first  instance,  that  fact  did 
not  affect  his  right  to  hold  the  liqu<»8  after  he  received  the  war- 
rant, nor  the  right  of  the  court  to  proceed  in  all  respects  as  if  no 
trespass  had  been  committed. 

:  :  UQUOBS   IJOT   IN  DEFENDANT'S  CUSTODY.     It  is  no 

valid  objection  to  the  seizure  and  condenmation  of  liquors  under  a 
search-warrant,  that  they  are  not,  when  seized,  in  the  custody  of 
the  person  who  afterwards  appears  and  claims  to  be  their  owner, 
even  though  he  be  a  registered  pharmacist  with  a  permit  to  sell 
such  liquors. 

:    PHABMACIST   WITH   FEBMIT:     6BABCH-WABBANT  FROOEED- 

INGS :  BIQHT  OF  STATE  TO  APPEAL.  Where  the  intoxicating  liquors 
of  a  pharmacist  holding  a  permit  to  sell  were  seized  under  a  search- 
warrant,  and  it  was  proved  (  upon  an  appeal  to  the  district  court ) 
that  he  made  sales  of  such  liquors  to  persons  in  the  habit  of  becom- 
ing intoxicated,  and  the  court  instructed  the  jury,  upon  such  proof, 
to  find  a  verdict  for  the  defendant,  hdd  that  such  instruction  was 
erroneous,  as  matter  of  law,  and  that  the  state  had  a  right  to 
appeal  to  this  court,  under  section  4589  of  the  Code,  for  the  pur- 
pose of  obtaining  a  ''  correct  exposition  of  the  law." 


: :  UNLAWFUL  sales:  GUILTY  KNOWLEDGE.  A  phar- 
macist with  a  permit  to  sell  intoxicating  liquors  cannot  escape 
liability  for  selling  to  a  person  in  the  habit  of  becoming  intoxi- 
cated, on  the  ground  that  he  was  ignorant  of  such  habit.  (  Com- 
pare Dudley  v,  Sautbine,  49  Iowa,  650 ;  Code^  sec.  1589 ;  Laws  of 
1886,  chap.  88). 
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Appeal  from  Polk   District   Court. — Hon,    Josiah 
^  Given,  Judge. 

Filed,  March  8,  1888. 

An  information  was  filed  before  a  Justice  of  the 
peace,  stating  that  certain  intoxicating  liquors  were  in 
a  certain  car  of  the  Wabash  Railroad  Company,  con- 
signed to  Hulbert,  Hess  &  Co.,  and  that  they  intended 
to  sell  the  same  in  violation  of  law,  A  warrant  was 
issued  by  the  justice,  and  the  liquors  were  seized  by  a 
constable,  who  made  return  of  such  fact  to  the  justice. 
Notices  were  posted  and  given,  as  required  by  law,  and, 
upon  the  day  fixed  for  the  hearing,  the  defendant,  C.  H. 
Ward,  appeared  and  claimed  that  he  owned  the  liquor, 
and  he  was  made  defendant.  He  pleaded  not  guilty, 
and  a  trial  was  had.  Judgment  was  rendered  by  the 
justice  condemning  the  liquor,  and  ordering  it  to  be 
destroyed ;  whereupon  the  defendant  appealed  to  the 
district  court,  where  there  was  a  trial  before  a  jury.  At 
the  conclusion  of  the  evidence  introduced  by  the  state, 
the  defendant  moved  the  court  to  instruct  the  jury  to 
find  for  the  defendant,  on  the  ground  that  the  state  had 
failed  to  introduce  sufficient  evidence  to  warrant  a  con- 
viction. This  motion  was  sustained,  the  jury  so 
instructed,  and  a  verdict  in  accordance  therewith 
returned ;  and  the  state  appeals. 

Baker  J  Bishop  A  Haskins^  for  appellant 

CoU^  Mc  Vey  &  Clark^  for  appellee. 

Seevbbs,  C.  J. — ^I.   It  is  conceded  that  the  defendant 

is  a  registered  pharmacist,  and  that  he  had  been  granted 

1  iHTozxaATnr«  ^  P^'^^^*!  ^fl  provided  in  chapter  83,  Laws 

ySPiSteiS^    1886,  to  sell  liquors  as  and  for  medicine, 

SadSp^tt:  ^^^  therefore  counsel  for  the  appellee  con- 

•emh-mr-  '  tend  that  the  liquor  in  question  was  not 

subject  to  seizure.    Said  chapter  88  provides 

^'  that  nothing  herein  contained  shall  be  so  construed  as 

to  shield  the  person  who  in  anywise  abuses  this  trust,  for 

tiie  legitimate  and  actual  necessities  of  medicine  only, 
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from  the  utmost  rigors  of  the  law,  now  or  hereafter  in 
force,  relating  to  intoxicating  liquors.''  It  is  further 
provided  in  said  chapter  that  a  pharmacist .  can  ^'sell 
intoxicating  liquors  for  the  actual  necessities  of  medicine 
only."  To  do  this  he  must  obtain  a  permit,  which  is  a 
personal  trust  reposed  in  the  pharmacist.  If  liquor  is 
sold  for  any  other  purpose  than  medicine  which  is 
actually  necessary  as  such,  the  permit  ceases  to  protect 
the  pharmacist,  and  he  is  liable  to  the  utmost  rigors  of 
the  law  in  force  at  the  time  the  unlawful  sale  is  made. 
In  determining  the  contention  of  counsel,  it  must  be 
assumed  that  the  defendant  sold  liquors  for  purposes 
other  than  as  medicine,  and,  this  being  so,  it  necessa- 
rily follows  that  search  may  be  made  for  and  the  liquor 
seized,  which  is  owned  by  a  pharmacist,  as  provided  in 
section  1544  of  the  Code.  If  unlawful  sales  are  made, 
it  follows  that  the  liquor  is  kept  for  an  unlawful  pur- 
pose, and  a  search-warrant  may  be  obtained  and  the 
liquor  seized,  for  the  reason  that  the  statute  expressly 
so  provides. 

IL    When  the  constable  entered  the  car  he  had  no 
warrant,  and  he  seized  the  liquor  therein,  and  removed 

^      b-    ^  portion  of  it  on  a  dray  near  the  car  before 

'  wamnt :  leis-  the  Warrant  was  placed  in  his  hands  ;  and  it 

ore  before  ro-,..-,  ^  ,  ,  , 

oeipt  of  ww^    13  insisted  that  no  search  or  seizure  can  be 

rant :  legulty 

o'  ""^^^  lawfully  made,  without  first  procuring  a 
warrant  authorizing  it  to  be  done.  It  is 
said,  in  the  first  place,  that  a  search  and. seizure  without 
a  warrant  cannot  be  made,  because  it  is  provided  in  sec- 
tion 8,  article  1,  of  the  constitution  that  the  right  of  the 
people  to  be  secure  in  their  persons,  papers  and  effects, 
against  unreasonable  searches,  shall  not  be  violated. 
This  question  was  considered  in  Santo  v.  State^  3  Iowa, 
166,  and  it  was  held  that  the  statute  was  constitutional. 
The  only  difference  between  that  case  and  this  is  that  in 
the  former  the  officer  had  in  his  possession  a  warrant 
when  the  search  and  seizure  was  made  ;  and  it  seems  to 
us  that,  while  the  officer  in  this  case  may  have  been 
guilty  of  a  trespass,  yet,  as  the  statute  is  constitutional, 
and  it  must  be  assumed,  in  the  discussion  of  this  question 
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that  the  liquor  was  kept  and  used  for  an  nnlawfnl 
purpose,  and  as  a  warrant  was  in  fact  procured,  under 
which  the  officer  had  the  custody  of  the  liquor,  the  fact 
that  the  search  and  seizure  may  have  been  illegaUy 
made  in  the  iirst  instance  would  not  authorize  the  court 
in  directing  the  jury  to  find  for  the  defendant; 
and  especially  is  this  true  when  the  court  was  not 
asked  to  and  did  not  proceed  on  this  ground.  There 
is  a  class  of  cases  which,  it  is  said,  hold  that  where  a 
person  is  by  force,  artifice  or  fraud  brought  into  the 
jurisdiction  of  the  court,  he  cannot  be  prosecuted  for  a 
crime  when  jurisdiction  is  thus  obtained.  There  is  a 
clear  distinction  between  those  cases  and  this.  Here 
the  liquor  was  within  the  jurisdiction  of  the  court,  and 
the  defendant  voluntarily  appeared.  No  force,  artifice 
or  fraud  was  used  to  compel  him  to  do  so.  It  must  be 
remembered  that,  if  the  liquor  was  brought  into  the 
state  for  any  unlawful  purpose,  it  was,  under  the  statute, 
liable  to  be  seized  and  condemned,  and  it  is  immaterial 
who  had  possession  thereof  when  the  warrant  was 
placed  in  the  hands  of  the  constable  ;  for  under  it  the 
officer  could  lawfully  seize  the  liquor. 

III.    It  is  further  said  that  the  liquor  was  not  in 
the    actual   custody    or  possession  of   the   defendant 

3  . .      when  it  was  seized  by  the  officer.    This  is 

de?ei"antV°  immaterial  for  the  reason  that,  unless  it  was 
custody.  lawfully  in  the  state,  it  was  liable  to  be 
seized  and  condemned ;  and  it  was  not  lawfully  here, 
unless  the  defendant  had  a  permit  which  authorized  him 
to  own  and  keep  liquors.  It  is  true  the  defendant  had 
such  a  i)ermit ;  but  this  did  not  protect  it  from  seizure  if 
it  was  brought  here  for  the  purpose  of  being  unlawf  uUy 
sold. 

ly.    It  is  provided  by  statute  that  an  appeal  may 
be  taken  to  the  supreme  court  only  for  the  purpose  of 

obtaining  a  S^  correct  exposition  of  the  law" 

'  Cist  With  TOr-'  (Code,  sec.  4639);  and  it  is  claimed  that 

wwmint  pro-   this  appeal  involves  only  a  question  of  fact, 

right  oPstate   and  therefore  the  erroneous  decision  of  the 

to  ftppcaL 

district  court  cannot  be  corrected,  conceding 
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it  to  be  such.  For  the  reasons  hereafter  stated,  we  think 
the  question  involved  in  this  appeal  is  one  of  law  and 
not  of  fact. 

Y.  The  plaintiff  introduced  evidence  showing  that, 
on  January  15,  19  and  28,  1887,  the  defendant  sold  to 
one  Folsom  one-half  gallon  of  whiskey ;  and,  on  the 
second  and  twenty-second  days  of  Febraary,  he  sold  to 
Folsom  one  quart  of  whisky ;  and,  on  the  twenty- 
second  of  said  month,  he  sold  to  said  Folsom  one-half 
gallon  of  whisky.  The  state  also  introduced  evidence 
showing  that,  on  January  27,  1887,  the  defendant  sold 
one  Henderson  one-half  gallon  of  whisky ;  and  on  the 
eleventh,  twelfth,  fifteenth,  sixteenth,  seventeeth, 
eighteenth,  nineteenth,  twenty-fourth  and  twenty-sixth 
of  February,  he  sold  Henderson  one-half  gallon  of 
whisky;  and,  on  the  twenty-third  of  said  month, 
the  defendant  sold  Henderson  one-half  gallon  of  whisky 
on  two  different  occasions.  The  state  also  proved  that 
neither  Folsom  nor  Henderson  had  a  permit  authorizing 
them  to  sell  intoxicating  liquors,  and  that  they  both 
were  in  the  habit  of  becoming  intoxicated.  The  whisky 
was  obtained  upon  written  or  printed  applications 
therefor.  There  was  no  evidence  introduced  contradic- 
tory to  that  introduced  by  the  state.  The  liquor  was 
seized  by  the  constable  on  the  eleventh  day  of  February, 
1887.  Chapter  83,  Laws  1886,  provides  that  a  phar- 
macist holding  a  permit  ''shall  not  accept  an  application 
(for  intoxicating  liquor)  from  a  minor,  or  person  in  the 

5 . .      habit    of    becoming    intoxicated.'*      This 

SSS^  giuty  means  that  the  pharmacist  shall  not  sell 
knowledge,  intoxicatiug  liquor  to  such  a  person. 
Section  1639  of  the  Code  provides  that  it  shall  be 
unlawful  for  any  person  to  sell  "intoxicating  liquor  to 
any  minor,  *  *  *  or  any  person  who  is  in  the  habit 
of  becoming  intoxicated."  Under  this  last  statute  it 
was  held  in  Dudley  v.  Sautbine^  49  Iowa,  660,  that  the 
seller  was  not  excused  from  liability  by  his  ignorance 
of  the  fact  that  the  person  to  whom  he  sells  is  in  the 
habit  of  becoming  intoxicated.  It  follows,  therefore. 
Vol.  76—41 
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that  the  state  was  not  required  to  prove  snch  knowledge 
on  the  part  of  the  seller.  As  there  is  no  substantial 
difference  between  the  provisions  of  chapter  83  and 
section  1639  of  the  Code,  it  follows  that  both  should  be 
constraed  alike.  Both  of  these  statutes  make  the  sale 
the  only  thing  requisite  to  the  conviction  of  the  seller. 
Guilty  knowledge,  or  the  intent  and  purpose  of  the 
seller,  is  immaterial,  because  the  provision  is  that  the 
pharmacist  shall  not  sell  to  a  person  in  the  habit  of 
becoming  intoxicated.  Whether  a  sale  can  be  made  to 
such  a  person  for  the  actual  ^^  necessities  of  medicine,"  we 
have  no  occasion  to  determine,  for  the  reason  that, 
under  the  most  favorable  view  that  can  be  taken  for  the 
defendant,  that  was  a  question  for  the  jury  to  deter- 
mine. We  therefore  are  of  the  opinion  that  the  district 
court  erred  in  directing  the  jury  to  find  for  the  defend- 
ant. 

Bevebsbd. 


Adams  CouirrT  v.  Gbaves. 

I  87  ^         !•    Appeal :  trial  db  novo  :  certification  of  svmBNOs.   Where 

the  trial  judge,  at  the  trial  term,  certified  to  the  short-hand  reporter's 
notes  as  containing  aU  the  CTidence  introduced  and  offered, 
together  with  objections  and  rulings  thereon,  and  exceptions  of 
parties ;  and  the  reporter,  within  six  -months,  filed  in  the  clerk's 
office  a  duly  certified  translation  of  his  notes,  with  a  transcript  of 
the  judge's  certificate,  held  that*  the  evidence  was  sufficiently  certi- 
fied to  authorize  a  trial  de  novo  in  this  court,  (Compare  Merrill  v* 
Botoe,  69  Iowa,  668). 

2.  Former  Adjudication*:  swamp-land  contract:  validity: 
TITLE  UNDER.  The  plaintiff  brought  an  action  to  secure  a  decree 
annulling  a  contract  for  the  conveyance  of  its  swamp  lands  and 
indemnity  swamp  lands,  and  its  swamp-land  scrip,  to  the  American 
Emigrant  Company ;  but  the  court  dismissed  plaintiff 's  petition, 
without  prejudice  to  its  right  to  sue  said  company  for  breach  of 
the  contract.  (See  Am.  Em.  Co,  v.  Adama  County,  100  U.  S.  61). 
Held  that  this  was  an  adjudication  that  the  contract  was  valid 
and  binding,  and  that  such  adjudication  was  a  bar  to  this 
action,  by  the  same  plaintiff,  against  a  grantee  of  the  said  company, 
to  divest  the  latter  of  his  equitable  title  to  land  included  in  said 
contract 
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8.  Statute  of  laimitations :  does  not  bab  squitablb  defense.  A 
defendant,  in  an  action  to  quiet  title,  may  plead  and  rely  upon  his 
equitable  title  as  a  defense  to  the  relief  asked,  even  though,  on 
account  of  the  lapse  of  time,  he  could  not  plead  such  title  as 
ground  for  affirmative  belief. 

4.  -*— — :  TTTLB  TO  WILD  LAND.  Defendant's  equitable  title  to  the 
land  in  question,  which  was  derived  from  plaintiff,  arose  more 
than  ten  years  prior  to  the  year  1888,  but  the  land  was  during  all 
that  time  wild  and  unoccupied.  In  that  year,  however,  def  endazit 
took  possession  and  made  improvements,  and  soon  thereafter  this 
suit  was  begfun  to  quiet  title  against  him.  Held  that  his  right  to 
have  his  equitable  title  quieted,  upon  a  proper  cross-petition  for 
that  purpose,  was  not  barred  by  the  statute  of  limitations. 

Appeal  from  Crawford  District  Court.— Ron.   C.  P. 

LooFBouBOW,  Judge. 

Filed,  Maboh  8,  1888. 

Action  at  law  to  recover  possession  of  certain  real 
estate.  The  defendant  denied  the  allegations  of  the 
petition,  and  pleaded  an  equitable  defense,  and  made 
the  answer  a  cross-jyetition,  .and  asked  that  the  title  to 
the  land  be  quieted  in  him,  and  that  the  plaintiff  be 
estopped  from  claiming  title.  A  prior  adjudication  was 
also  pleaded.  The  defendant  replied  to  the  cross-peti- 
tion. The  cross-petition  was  dismissed,  and  the  plaintiff 
adjudged  to  be  the  owner  of  the  real  estate,  and  entitled 
to  the  possession  thereof.    The  defendant  appeals. 

Bar  croft  &  Bowen  and  J.  J.  DaviSj  for  appellant. 
F'.  M.  Dams  and  Shaw  &  Kuehnle^  for  appellee. 

Se£V£B3,  C.  J. — ^I.  Counsel  for  the  appellee  insist 
that  this  cause  cannot  be  tried  de  novo,  for  the  reason 
1.  afpeax.  :  trial  *^**  *^®  evidence  has  not  been  properly 
tiflcSrtiSi'of"'  certified.  It  is  stated  in  an  amended 
evidenoe.  abstract  filed  by  the  appellant  that  the 
following  certificate  was  attached  to  the  short-hand 
notes  at  the  term  at  which  the  cause  was  tried : 

•*  In  the  District  Court  of  Crawford  County,  Iowa. 

October  Term,  1886. 
"Adams  County  vs.  Abner  Graves. 
"  State  of  Iowa,  Crawford  County,   ss.    I  hereby 
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certify  that  the  foregoing  record  contains  all  the  evi- 
dence introduced  and  offered  on  the  trial  of  the  case  of 
Adams  county  vs.  Abner  Graves,  tried  at  October  term, 
1886,  of  the  district  court  of  Crawford  county,  Iowa 
(except  the  depositions  and  exhibits  offered,  to  which 
correct  reference  is  herein  made),  together  with  all  objec- 
tions made  to  the  introduction  of  evidence,  rulings  of 
the  court  thereon,  and  exceptions  of  parties  thereto ; 
and  the  same  is  hereby  signed  by  me,  and  certified,  and 
ordered  filed,  and  made  a  part  of  the  record  in  this  case. 
*'  Signed  this  fourth  day  of  November,  1886. 

"C.  F.  LooFBouROW,  Judge." 
The  foregoing  is  followed  by  a  certificate  of  the 
reporter  attached  to  the  short-hand  notes  as  extended 
by  him,  that  such  extension  or  translation  is  full,  true 
and  complete,  together  with  the  certificate  of  the  judge 
above  set  out.  Such  translation  and  certificate  were  duly 
filed  in  the  clerk's  office  within  six  months  after  the  trial. 
The  judge  certified  to  the  short-hand  notes,  and  the 
reporter's  certificate  to  the  translation  is  a  sufficient  iden- 
tification of  the  evidence  introduced  or  offered  on  the 
trial  (Merrill  v.  Bowe,  69  Iowa,  653),  and  therefore  the 
parties  are  entitled  to  a  trial  anew  in  this  court. 

II.  The  plaintiff  claims  title  to  the  land  in  controversy 

under  the  swamp-land  grants  made  by  congress  to  the 

2.  Former  adjiH  Several  states,  aud  the  defendant  under  the 

•wiS^und     American  Emigrant  Company,  and  he  claims 

?28dityV       *^^*>   under  a  certain  contract  and  convey- 

titie  under,      ^j^^^  made  by  the  plaintiff  with  and  to  said 

company,  and  an  adjudication  made  by  the  supreme  court 
of  the  United  States  declaring  the  contract  to  be  valid  and 
binding,  the  plaintiff  in  equity  is  not  entitled  to  recover 
in  this  action.  It  is  not  deemed  necessary  to  state  at 
length  the  congressional  and  state  legislation,  further 
than  to  state  that  thereunder  the  swamp  lands  in  Adams 
county,  and  money  and  indemnity  scrip  granted  in  lieu 
thereof,  were  thereby  vested  in  the  plaintiff.  In  1862, 
a  contract  was  entered  into  between  the  plaintiff  and 
said  company  in  relatio  n  to  said  lands ;  and  in  1868,  in 
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pnrsmance  of  said  contract,  the  plaintiff  conveyed  to 
said  company  all  swamp  lands  in  the  coanty ;  and  said 
conveyance  farther  provides  that  '^any  lands  that  shall 
be  located  under  or  by  any  scrip,  so  called,  which  may 
be  obtained  on  said  claim,"  the  county  will  convey  to 
the  said  company  on  reasonable  request.  The  lands  in 
controversy  were  located  or  entered  with  indemnity 
scrip  obtained  from  the  United  States  under  the  swamp- 
land grants.  In  1864  the  plaintiff  commenced  an  action 
in  the  state  courts,  and  the  relief  asked  was  the  rescis- 
sion of  said  agreement  and  conveyance.  This  cause  was 
transferred  to  the  circuit  court  of  the  United  States,  and 
in  such  court  the  plaintiff  filed  an  amended  and  sub- 
stituted petition,  asking  the  same  relief  as  above 
stated,  on  several  grounds ;  and  in  the  reply  to  the 
cross-petition  the  plaintiff  pleads  and  relies,  on  substan- 
tially the  same  matters  as  defenses  to  the  equitable 
defense  pleaded  by  the  defendant  in  this  action.  In  the 
substituted  petition  in  the  circuit  court  of  the  United 
States  the  plaintiff  alleged  and  stated  that  the  plaintiff 's 
board  of  supervisors  had  entered  into  said  contract,  and 
executed  the  conveyance,  and  that  the  said  "  acts  on 
the  i)art  of  said  board  of  supervisors,  if  legal  and  valid, 
operated  to  divest  the  plaintiff  of  all  claim  and  owner- 
ship, right  and  control  of  any  of  said  lands  or  funds 
and  claims,  and  obligated  plaintiff  to  convey  to  defend- 
ants large  sums  of  money  and  large  quantities  of 
land-scrip  and  land,  as  aforesaid."  Issue  was  joined  in 
said  action,  and  the  relief  asked  by  the  plaintiff  was 
granted,  but,  on  appeal  to  the  supreme  court  of  the 
United  States,  the  judgment  of  the  circuit  court  was 
reversed.  American  Emigrant  Co.  v.  County  of  Adams^ 
100  U.  S.  61.  In  accordance  with  the  opinion  and 
mandate  of  the  supreme  court,  a  final  decree  was  entered 
in  the  circuit  court  dismissing  ^^complainant's  bill  of 
complaint  *  *  *  at  complainant's  costs,  without 
prejudice  to  the  right  of  the  county  to  bring  an  action  at 
law  for  breach  of  the  terms  of  the  contract."  Counsel 
for  the  appellant  insist  that  this  adjudication  determines 
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that  the  contract  and  conveyance  are  valid,  and  there- 
fore,  although  the  legal  title  to  the  lands  in  controversy 
is  vested  in  the  county,  the  latter  in  equity  is  not  enti- 
tled to  recover,  for  the  reason  that  the  equitable  title 
to  said  lands  is  vested  in  the  defendant ;  and  this  posi- 
tion must,  we  think,  lye  sustained.  The  dismissal  of  the 
action  undoubtedly  amounts  to  an  adjudication  that  the 
contract  and  conveyance  are  valid  obligations  binding 
on  the  parties.  The  final  decree  shows  that  such  must 
be  the  case,  for  it  reserves  to  the  plaintiff  the  right  to 
bring  an  action  for  damages  under  the  contract.  Instead 
of  doing  this,  the  plaintiff  in  this  action  seeks  to  repu- 
diate the  contract  and  conveyance,  and  affirms  their 
invalidity.  A  decree  dismissing  a  bill  in  chancery  abso- 
lute in  terms,  unless  made  on  grounds  not  going  to  the 
merits,  is  a  bar  to  further  litigation  on  the  same  subject 
between  the  same  parties ;  and  this  is  true  as  to  all  ques- 
tions involved  which  might  have  been  raised.  Durant 
c.  Essex  Company  J  7  Wall.  107 ;  Aurora  City  v.  Westj 
7  Wall.  82.  It  is  useless  to  multiply  authorities  on  this 
question,  for  the  well-settled  rule  is  that  a  controversy 
once  decided  by  a  competent  tribunal  cannot  be  reexam- 
ined by  another  court  having  concurrent  jurisdiction, 
in  a  suit  between  the  same  parties  of  their  privies.  The 
contract  and  conveyance  must  therefore  be  regarded  as 
valid  obligations,  and  therefore  the  plaintiff  is  not 
entitled  to  recover,  if  the  lands  in  controversy  are 
embraced  therein,  and  as  to  this  we  have  no  doubt  In 
substance,  the  emigrant  company  obtained  all  lands, 
money  and  indemnity  scrip  to  which  the  plaintiff  was 
entitled  under  the  swamp-land  grant.  It  will  be 
observed  that  the  plaintiff  so  averred  in  the  action  in 
the  federal  court. 

But  the  plaintiff  insists  that  the  defendant  is  not 
entitled  to  the  affirmative  relief  asked  by  him,  because 

the  same  is  barred  by  the  statute  of  limita- 

8   Statutb  o* 

'  umitationB:     tlous.    If  this  be  couceded,  the  defendant 

does  not  bar  ' 

janjtabie  de-  may  Still  plead  and  rely  on  his  equitable 

title  as  a  defense  to  the  relief  asked  by  the 

plaintiff.   Warren  v.  CreWj  22  Iowa,  316.    We,  however, 
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think  that  the  defendant  is  entitled  to  the  relief  asked 
by  him.    As  we  understand,  the  land  was  wild  and 

^ .  ^^^  ^   unoccupied  until  in  April   or  May,   1883, 

wfld  land.  when  the  defendant  entered  into  possession, 
erected  a  house,  and  broke  a  portion  of  the  land.  It 
seems  to  us  that  such  possession,  and  the  equitable  title, 
entitles  the  defendant  to  a  decree  confirming  and  quiet- 
ing his  title.  BsvEBSSD. 


The  Distbiot  Township  of  Sidnbt  v.  TheDes  Moines 

Insubanob  Company. 

Fire  Insurance:  Noncs  Aim  froof  of  loss:  time  of  aivma: 
PLBADINO.  A  petition  in  an  action  upon  a  policy  of  fire  insurance 
stated  that  the  loss  occurred  *'  on  or  about  April  14,  1886»"  and  that 
notice  and  proof  of  such  loss  were  given  '*  on  or  about  June  19, 
1886."  Held  that  the  petition  did  not  show  that  more  than  sixty 
days  intervened  between  the  loss  and  the  notice  and  proof  thereof ; 
but  that,  by  the  use  of  the  words  "  on  or  about,"  it  was  indefinite 
as  to  that,  and  was  not,  therefore,  bad  on  demurrer,  under  chapter 
211,  Laws  of  1880. 

Appeal  from  Fremont  District  Court.— Roix.  Geoboe 

CABSONy  Judge. 

Piled,  Maboh  9,  1888. 

Action  on  a  policy  of  insurance  against  loss  or 
damage  by  high  winds  or  tornadoes.  There  was  a 
demurrer  to  the  petition,  which  was  overruled,  and  the 
defendant  appeals. 

Cole^  Mc  Vey  <fe  ClarJc^  tor  appellant 

Oeo.  E.  Draper^  for  appellee. 

Seevebs,  C.  J. — The  petition  states  that  the  loss 
occurred  "on  or  about  the  fourteenth  day  of  April, 
1886,"  and  that  "on  or  about  June  19,  1886,  notice  and 
proof  of  loss  were  given  to  the  defendant  at  the  office  in 
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Des  Moines,  Iowa.''  The  defendant  demurred  to  the 
petition,  npon  the  ground  that  notice  and  proof  of  loss 
were  not  furnished  until  more  than  sixty  days  after  the 
loss  had  elapsed.  Ck>unsel  for  the  appellant  insist  that 
under  the  provisions  of  chapter  211,  Laws  1880  ( Miller's 
Code,  299 ),  the  plaintiff  is  not  entitled  to  recover  unless 
the  proof  of  loss  was  furnished  the  defendant  within 
sixty  days  after  the  loss  occurred,*  and  it  is  further 
insisted  that  such  fact  appears  on  the  face  of  the  peti- 
tion. On  the  other  hand,  counsel  for  the  appellee  con- 
tends that  such  fact  does  not  appear  on  the  face  of  the 
petition,  and  we  think  the  position  of  counsel  for  the 
appellee  must  be  sustained.  The  petition  is  indefinite 
and  uncertain;  but  this  is  not  the  ground  of  the 
demurrer.  The  word  "on"  is  limited  or  qualified  by 
the  word  "about,"  which  means  in  the  "proximity  of," 
or  "near  to,"  and  this  is  what  the  words,  taken  together, 
as  used  in  the  petition,  mean.  It  may  be  assumed  that 
the  pleader  was  uncertain  as  to  either  date,  and  there- 
fore stated  the  time  of  each  in  the  alternative.  It  seems 
to  us  that  the  petition,  on  its  face,  does  not  state  that 
the  notice  of  loss  was  not  given  the  defendant  until 
sixty  days  had  elapsed  after  the  loss.  More  or  less  than 
that  period  may  have  elapsed,  and  because  the  petition 
is  indefinite  in  this  respect,  it  was  not  obnoxious  to  the 
demurrer.  Affibmed. 


75  618  Polk  County  v.  Nelson  et  dl. 

91    711^ 

The  State  v.  The  Same. 

1.  Judgment:  UEN  afteb  oanobllation.  Where  notes  are  taken 
for  the  amount  of  a  judgment,  and  the  judgment  cancelled,  there 
18  no  longer  any  judgment,  nor  any  lien  on  real  estate  by  virtue 
thereof. 

2     .  .  pxTRATiON  of.    A  judgment  ceases  to  be  a  lien  on 

real  estate  after  ten  years  from  the  date  of  its  rendition.    (Ck)de, 
sec.  2882). 
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8.    Appeal :  trial  db  novo  :  defbcitte  abst&aot.    The  certificate  of 

the  trial  judge  that  the  record  containB  all  the  evidence  introduced 

and  offered  is  not  sufficient  to  authorize  a  trial  de  novo  in  this 

,  court,  where  the  abstract  fails  to  state  that  it  contains  all  the  evi- 

dence  contained  in  the  record. 

Appeals  from  Polk    Disirict   Court— 'Ro^.    W.  F. 

CoNBAD,  Judge. 

Piled,  Maboh  9,  1888. 

Action  in  equity  to  subject  certain  real  estate,  the 
title  to  which  is  in  the  defendant  Emma  Nelson,  to  the 
payment  of  certain  judgments  against  the  defendant 
Daniel  Nelson.  Judgment  for  the  defendant^  and  the 
plaintiffs  api)eal. 

M.  D.  McHenry^  for  appellants. 

W.  3.  SickmoUj  for  appellee. 

Seevebs,  C.  J. — I.  These  actions  were  consolidated 
and  submitted  on  a  single  record.    The  material  facts  in 

the  first  are   as    follows :    The    defendant 
*  u^  after  oan-  Daniel  Nelsou  obtained    title  to  the  real 

estate  in  controversy  in  1875,  and  remained 
the  owner  thereof  until  1879.  In  1877,  the  state  of  Iowa 
recovered  a  judgment  against  him  for  five  hundred  dol- 
lars in  a  criminal  proceeding.  In  1881,  he  was,  by  virtue 
of  process  issued  on  said  judgment,  committed  to  jail, 
and  made  a  schedule  of  his  prox)erty,  executed  his  notes 
for  the  amount  of  the  judgment,  and  was  released  from 
jaU.  In  1882,  this  judgment  was  cancelled  by  the  order 
and  direction  of  the  district  court.  Notwithstanding 
this  fact,  as  we  understand,  counsel  for  the  plaintiffs 
insists  that  the  judgment  became  a  lien  on  the  real  estate 
in  controversy,  and  that  such  lien  continues  to  exist. 
But  this  cannot  be  so.  When  the  judgment  was  can- 
celled it  ceased  to  exist,  and  as  there  was  no  judgment 
there  was  no  lien.    It  is  not  sought  in  this  action  to  set 
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aside  the  cancellation,  nor  is  it  claimed  it  was  fraudu- 
lently obtained.  The  plaintiff  in  the  first  action  obtained 
a  judgment  on  the  notes  above  mentioned  in  1884,  and 
the  conveyance  of  the  real  estate  to  Emma  Nelson  is 
sought  to  be  set  aside,  and  the  same  subjected  to  the 
payment  of  said  judgment,  on  the  ground  that  the  title 
to  the  real  estate  was  conveyed  to  said  Emma  for  the 
purpose  of  defrauding  the  creditors  of  Daniel  Nelson. 
This  claim  will  be  hereafter  considered. 

II.  In  December,  1873,  the  plaintiff  in  the  second 
action  recovered  a  judgment  against  Daniel  Nelson 
g . .      which,  it  may  be  conceded,  became  a  lien  on 

duration  of.  ^jj^  j^a.1  estate  in  controversy.  The  action  to 
enforce  such  lien  was  commenced  in  1886,  but  prior  to 
that  time  the  lien  ceased  to  exist,  it  being  provided 
by  statute  that  judgment  liens  on  real  estate  exist  for 
the  period  of  ten  years  only  from  the  date  of  the  judg- 
ment. Code,  sec.  2883.  It  follows,  therefore,  that  when 
this  action  was  commenced  the  judgment  referred  to 
had  ceased  to  be  a  lien  on  the  real  estate. 

III.  The  only  remaining  question  is  whether  the 
plaintiffs  can,  in  this  consolidated  action,  subject  the  real 
3  Appeal;        ©State  to  the  payment  of  either  of  said  judg- 

d^fJolJve^^^ '  ments  upon  the  ground  that  the  title  thereto 
abstract.  ^^^g  yested  iu  Emma  Nelson  for  the  purpose 
of  defrauding  the  creditors  of  Daniel  Nelson.  The 
defendants  denied  all  fraud,  and  pleaded  that  at 
all  times  the  real  estate  constituted  the  homestead 
of  defendants,  and  therefore  at  no  time  could  it  be 
subjected  to  the  payment  of  said  judgments.  Counsel 
for  the  appellee  also  insists  that  it  does  not  appear 
on  the  face  of  the  abstract  that  the  evidence  intro- 
duced in  the  district  court  is  contained  therein, 
and  this  position  must  be  sustained.  There  is  no 
statement  in  the  abstract  that  it  contains  all  the 
evidence,  nor  is  the  certificate  of  the  judge  attached,  as 
is  required  by  section  2743  of  the  Code.  But  he  did 
sign  a  bill  of  exceptions,  which  recites  the  evidence 
introduced ;  and  following  such  recital  is  a  statement 
that  the  'Aforegoing  is  all  the  evidence  offered  in  the 
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case.''  Conceding  that  this  bill  of  exceptions  is  equiva- 
lent to  the  required  certificate,  it  may  be  further  con- 
ceded that  all  the  evidence  offered  and  introduced  below 
is  correctly  and  fully  stated  therein.  But  the  difficulty 
is,  how  can  we  say  that  all  the  evidence  referred  to  in 
the  bill  of  exceptions  is  correctly  set  out  or  sufficiently 
referred  to  in  the  abstract,  in  the  absence  of  any  state- 
ment to  that  effect  ?  It  has  been  repeatedly  held  that 
it  must  appear  on  the  face  of  the  abstract ,  that  all  the 
evidence  is  contained  therein  in  order  to  entitle  the 
api)ellant  to  a  trial  anew  in  this  court ;  and  as  this  fact 
does  not  appear,  we  are  unable  to  consider  and  deter- 
mine any  controverted  question  of  fact  in  the  case. 
Errors  have  been  assigned  which,  however,  only  chal- 
lenge the  correctness  of  the  facts  found  by  the  court. 
It  follows,  therefore,  that  the  judgment  of  the  district 

court  must  be 

Affirmed. 


Amos  v.  Buck. 

1.  Evidence :  admission  of  sbcondabt  :  error  ocrbd.  An  error  in 
admitting  secondary  evidence  is  cured  where  the  same  point  is 
afterwards  established  by  the  primary  evidence. 

2.  Instructions:  to  be  constrxtbd  tooether:  example.  In  an 
action  upon  an  award,  the  agreement  to  submit  to  arbitration  and 
the  award  of  the  arbitrators  were  admitted  in  the  answer,  and 
the  court  had  distinctly  instructed  the  jury  to  that  effect.  But, 
in  introducing  another  instruction  in  regard  to  the  real  issues,  the 
court  said :  "  If  you  find  from  the  evidence  that  the  plaintiff  and 
defendant  agreed  to  submit  their  differences  to  arbitration,  and  if 
you  find  such  award  was  made  as  agreed,"  etc.  Held  that  the 
jury  could  not  have  understood  that  the  execution  of  the  agree- 
ment and  the  making  of  the  award  were  in  iMue,  and  that  they 
were  to  find  thereon. 

8.    :   to  be  construed  in  ught  of  issues  and  evidence  : 

EXAMPLE.  In  such  actiou,  the  court  instructed  the  jury  to  find  for 
defendant  if  they  found  that  the  award  did  not  include  all  the 
differences  in  dispute  between  the  parties  at  the  time  of  the  alleged 
award.  Hdd  not  erroneous  as  not  being  limited  to  matters  of  dis- 
pute which  were  submitted  to  the  arbitrators  ;  because  the  plead- 
ings and  evidence  showed  that  there  were  no  other  matters  in 
issue,  and  the  jury  could  not  have  been  misled. 
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4.    :  suBifnnKO  question  of  waiveb  wrrHOtrr  dsfinitiov.    In 

such  action,  the  question  as  to  whether  defendant  waived  his  right 
to  be  present  at  the  hearing  was  submitted  to  the  jury  without 
defining  what  would  constitute  a  waiver.  Held  no  error,  where 
the  waiver,  if  any,  was  a  direction  of  the  defendant  to  the  arbitra- 
tors to  proceed  in  his  absence. 

Appeal  from  Page   District   Court — Hon.    Geobox 

Carson,  Judge. 

Filed,  Maboh  9,  1888. 

This  action  is  founded  upon  an  award  made  by  cer- 
tain arbitrators  upon  a  written  agreement,  signed  by 
plaintiff  and  defendant,  by  which  all  matters  of  differ- 
ence between  them  were  submitted  to  said  arbitrators. 
There  was  a  trial  by  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  defendant.    Plaintiff  appeals. 

O.  B.  Jennings  and  W.  W.  Morsman,  for  appellant. 

James  McCabe^  for  api)ellee. 

RoTHBOOK,  J. — The  agreement  for  arbitration 
was  as  follows:  "We,  the  undersigned,  hereby 
mutually  agree  to  submit  all  our  matters  of  difference, 
of  every  name  and  nature,  to  the  award  and  deter- 
mination of  L  G.  Burnet,.  W.  N.  Maloney  and 
H.  I.  Poskett,  of  Page  county,  Iowa,  for  them  to 
hear  and  determine  the  same,  and  make  their 
award  in  writing  as  soon  as  they  can,  but  not 
before  August  1,  1886 ;  and  said  award  to  be  filed  by 
them  in  the  Commercial  Bank  of  B.  M.  Webster,  Essex, 
Iowa."  The  award  made  in  pursuance  of  the  agreement 
and  upon  which  the  suit  is  founded,  is  as  follows: 
"Essex,  Iowa,  October  8,  1886.  T.  B.  Amos  vs.  Joseph 
Buck.  We,  the  undersigned,  arbitrators  in  the  above- 
entitled  cause,  find  from  the  evidence  submitted  to  us 
that  said  defendant  is  at  present  indebted  to  plaintiff  in 
the  sum  of  three  hundred  eighty-two  dollars  and  forty 
cents."  The  answer  of  the  defendant  was  a  denial  of 
the  right  of  recovery  upon  the  award,  upon  the  ground 
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that  the  hearing  was  had  and  conclusion  reached  by  the 
arbitrators  without  giving  the  defendant  an  opportunity 
to  appear  and  be  heard  in  his  own  behalf,  and  that  the 
arbitrators  failed  to  examine  all  the  matters  of  difference 
between  the  parties  ;  that  they  acted  on  a  single  transac- 
tion between  the  parties,  and  did  not  consider  other 
transactions  necessary  to  be  examined  and  passed  upon 
in  order  to  ascertain  and  determine  the  true  condition 
of  affairs  between  them. 

By  an  amendment  to  the  answer,  the  defendant 
averred  that  the  award  was  procured  by  the  fraud  of 
the  plaintiff  and  his  attorneys,  in  inducing  the  arbitra- 
tors to  hear  said  cause  vathout  reasonable  notice  to  the 
defendant,  and  upon  unsworn  statements  of  the  plaintiff 
and  his  brother.  Without  detailing  the  evidence  here, 
it  is  sufficient  to  say  that  we  think  the  jury  were  fairly 
warranted  in  finding  that  the  hearing  was  had,  and  the 
award  made,  without  giving  the  defendant  reasonable 
notice  thereof,  so  that  he  could  attend  and  prove  up 
his  claims  against  the  plaintiff  in  a  proper  manner ;  and 
it  may  also  be  fairly  found,  from  the  evidence,  that  the 
arbiti-ators  considered  but  one  claim  in  dispute  between 
the  parties,  when  there  were  other  claims  of  the  defend- 
ant in  their  hands  which  were  not  considered,  because 
the  defendant  was  not  present  to  testify  thereto,  and 
that  the  award  was  made  up  without  giving  the  defend- 
ant a  reasonable  opportunity  to  substantiate  said 
claims. 

I.  The  appellant  complains  because  the  court 
permitted  the  defendant  to  testify  to  a  conversation 
1.  BviDEHCB :  between  him  and  William  Maloney,  one  of 
S^Sdw?'  the  arbitrators,  to  the  effect  that  the  award 
error  caroi  ^^s  made  upou  oue  draft,  and  that  he 
(Maloney)  knew  the  defendant  would  not  stand  any 
such  an  award  as  that.  It  is  possible  that  this  was 
secondary  evidence  of  what  occurred  at  the  hearing,  and 
as  to  what  was  considered  in  making  up  the  award. 
But  we  think  it  was  without  prejudice,  because  Maloney 
was  examined  as  a  witness  in  behalf  of  the  defendant, 
and  afterwards  in  behalf  of  the  plaintiff,  and  he  testified 


654  SUPPLEMENT. 


Amos  V.  Buck. 


to  substantially  the  same  facts  which  he  related  in  his 
conversation  with  the  defendant. 

II.    It  is  urged  that  the  fourth  instruction  given  by 
the  court  to  the  jury  is  erroneous.    It  is  in  these  words : 

"If  you  find,  from  the  evidence,  that  the 
'  TI0K8 :  to  be  plaintiff  and  defendant  agreed  to  submit 
tSpretber :  their  differences  to  arbitration,  and  if  you 
^'"''  find  such  award  was  made  as  agreed,  you 
should  find  for  plaintiff  for  the  amount  found  by  the 
arbitrators  in  such  matter,  unless  you  further  find — (1) 
that  said  award  does  not  include  all  the  differences  in 
dispute  between  plaintiff  and  defendant  at  time  of  the 
alleged  award  ;  or  (2)  that  defendant  was  not  accorded 
a  reasonable  notice  of  the  time  of  the  hearing.".  This 
instruction  is  said  to  be  erroneous,  in  that  it  submits  to 
the  juryi^he  question  whether  there  was  an  agreement 
to  arbitrate,  and  an  award  made  thereon.  Of  course, 
the  jury  had  nothing  to  do  with  the  question  as  to  the 
execution  of  the  agreement  and  the  award.  They  were 
admitted  by  the  answer,  and  the  court  had  distinctly 
directed  the  jury,  in  a  previous  instruction,  that  they 
were  admitted  by  the  defendant  The  jury  surely  could 
not  have  understood  from  this  instruction  that  the 
question  of  the  execution  of  the  agreement  to  arbitrate, 
and  the  fact  that  an  award  was  made,  were  in  issue. 

It  is  further  claimed  that  the  instruction  is  erron- 
eous because  the  jury  were  directed  to  find  for  the 

defendant,  if  they  found  from  the  evidence 

oonstrned  In  that   the   award   did  not  include    all  the 
andevidenoe:  differences  iu  dispute  between  the  parties. 

example. 

It  IS  said  that  the  instruction  should  have 
been  limited  to  all  matters  of  dispute  which  were  sub- 
mitted to  the  arbitrators  by  the  parties.  Instructions 
must  always  be  considered  with  reference  to  the  evi- 
dence in  the  case.  The  defendant  did  not  complain  of 
the  award  because  the  arbitrators  failed  to  consider 
claims  which  he  did  not  present.  The  evidence  tends 
to  show  that  he  gave  his  claims  to  one  of  the  arbitrators 
before  the  hearing,  and  the  instruction  could  have  been 
understood  by  the  jury  in  no  other  way  than  that  the 
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disputed  claims  meant  sucli  matters  as  had  been  pre- 
sented to  the  arbitrators. 

Other  objections  are  made  to  the  instructions  to  the 
jury.     One   is   that   the  question  as  to  whether  the 

^  defendant  waived  his  right  to  be  personally 

'  ting  question  present  at  the  submission  was  submitted  to 
without  defl-  the  jury  without  defining  what  would  con- 
stitute  a  waiver.  There  was  no  error  m 
this ;  it  was  a  simple  fact,  to  be  determined  by  the 
jury  from  the  evidence,  whether  the  defendant  directed 
the  arbitrators  to  hear  the  case  and  make  the  award  in 
his  absence. 

We  find  no  error,  and  the  judgment  will  be 

Affibmeb. 


Casey  v.  Taka  County. 

1.  Bridges:  what  is  county  BRmas :  two  BBmoss  oomnected  by 
OBADE :  QUESTION  FOB  JUBY.  The  defendant  county  built  a  bridge 
fifty  feet  long,  resting  on  stone  abutments,  over  a  stream,  and 
another  bridge  thirty-six  feet  long,  also  resting  on  stone  abutmentst 
over  an  arm  or  bayou  of  the  same  stream.  These  bridges  were  a 
part  of  the  same  public  highway,  and  were  only  twenty  feet  apart, 
and  the  intervening  portion  of  the  highway  was  graded  up  to  the 
common  level  of  the  bridges.  In  an  action  for  injuries  occasioned 
by  a  defect  in  the  shorter  bridge,  hM  that  it  was  error  for  the 
court  to  hold,  as  matter  of  law,  that  the  shorter  bridge  was  not  a 
county  bridge  because  it  was  not  forty  feet  in  length  ( Code,  sec. 
C^);  but  that  it  was  a  question  for  the  jury  whether  the  two 
bridges  did  not  in  fact  constitute,  with  the  intervening  grade,  one 
structure,  for  negligence  in  regard  to  which  the  county  would  be 
liable. 

d.     :  — —  :  LDiiT  OPFOBTY  FEET.    Viewed  in  the  light  of  the 

settled  policy  of  the  state,  and  of  the  public  interest,  and  of  other 
provisions  of  the  statute  (Code,  sees.  808,  990,  994),  the  proper 
meaning  of  section  527  of  the  Code  i»  that  it  fixes  absolutely  the 
liability  of  counties  for  public  bridges,  over  streams  crossing  state 
and  county  highways,  which  exceed  forty  feet  in  length,  and  that 
their  liability  for  constructing  and  maintaining  bridges  forty  feet  or 
less  in  length  is  not  affected  by  said  section,  but  depends  upon  the 
I  necessity  and  importance  to  the  public  of  each  bridge,  its  char- 

acter and  cost,  and  the  financial  ability  of  the  road-district  in 
which  it  is  situated  to  construct  and  maintain  it. 
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3.      :    :    WHBTHEB   ON    PUBUO   mOHWAY  :    QUESTION   FOB 

JUKY.  In  an  action  for  an  injury  by  reason  of  a  def ectiTe  bridge, 
there  was  evidence  tending  to  show  that  the  highway  on  which 
the  bridge  was  located,  including  the  crossing  at  the  bridge,  had 
been  used  by  the  public,  and  worked  by  the  road  supervisor,  and 
improved  by  the  defendant  county,  for  more  than  twenty  years. 
Held  that  it  was  error  for  the  court  to  determine,  as  matter  of 
law,  that  the  bridge  was  not  located  on  a  pubUo  highway,  but  that 
the  question  should  have  been  submitted  to  the  jury. 


4.    : :  LOCATION  outside  op  county  :  question  fob  juby. 

Under  chapter  40,  Laws  of  1878,  a  county  may  have  a  bridge  out- 
side of  its  own  limits,  for  whose  maintenance  it  may  be  liable. 
And  where  the  evidence  established  acts  of  the  defendant  tending  to 
show  its  recognition  of  its  liability  for  the  maintenance  of  the 
bridge  in  question,  though  just  outside  of  its  own  limits,  the  ques- 
tion of  its  liability  should  have  been  submitted  to  the  jury. 

Appeal  from  Benton  District  Court. — Hon.  Jamss  D. 

GiFFEN,  Judge. 

FiLBD,  March  10, 1888. 

Action  to  recover  damages  for  personal  injuries 
caused  by  an  alleged  defective  bridge  on  a  public 
highway.  After  both  parties  had  introduced  their  evi- 
dence, the  district  court  sustained  a  motion  to  instruct 
the  jury  to  return  a  verdict  for  defendant.  A  verdict 
was  returned  in  accordance  with  this  ruling,  a  motion 
for  a  new  trial  was  overruled,  and  judgment  rendered 
against  plaintiff  for  costs.    The  plaintiff  appeals. 

Struble  &  Stiger  and  J.  2).  Nichols^  for  appellant 

Chds.  A.  Clark  and  J.  S.  Caldwell^  for  appellee. 

Robinson,  J. — ^I.  The  first  question  raised  for  our 
consideration  is  the  liability  of  a  county  for  a  structure 

of  the  length  and  character  of  that  in 
what^toeoon-  coutroversy.  The  evidence  tends  to  show 
two  biWjea    that  it  was  built  by  defendant  in  1874  over 

conneoted  by  ^ 

S^forlury    *^  ^^^"^  ^^  bayou  of  Big  creek.    It  rested  on 

stone    abutments,   and  was  not  less  than 

thirty-six,  nor  more  than  forty,  feet  in  length.    Some 

twenty  feet  south  of  this,  and  in  the  same  line  of  road» 
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was  the  north  end  of  a  bridge-span  over  the  main  stream. 
This  was  fifty  feet  long,  and  also  rested  on  stone  abut- 
ments. The  span  between  the  two  spans  was  filled  np  to 
their  level  with  stones  and  earth  to  a  height,  in  places, 
of  eight  or  ten  feet.  The  two  spans  and  connecting 
grade  formed  a  means  of  crossing  Big  creek  on  the  line 
of  the  road  nsed  as  a  public  highway.  The  evidence 
tends  to  show  that  defendant  built  the  structure  over 
the  main  stream  about  the  year  1870,  and  replaced  it 
with  another  in  1888 ;  that  it  built  the  structure  over 
the  bayou  in  1874,  and  in  1879  placed  piling  under  each 
end  of  the  span ;  that  defendant  has  at  all  times  since 
1870  assumed  the  duty  of  maintaining  these  structures. 
The  cost  of  the  longer  one  was  about  nine  hundred  dol- 
lars, and  of  the  other  about  five  hundred  dollars.  On 
or  about  July  1, 1884,  the  plaintiff,  in  crossing  the  stream 
with  a  team  of  horses  and  loaded  wagon,  drove  onto 
the  shorter  span.  It  gave  way,  and  plaintiff  ^as  precip- 
itated to  the  water  below,  with  his  load  and  portions 
of  the  structure,  resulting,  as  he  alleges,  in  serious 
injuries  to  himself.  One  of  the  grounds  of  the  motion 
to  instruct  the  jury  to  return  a  verdict  for  the  defend- 
ant is  as  follows:  ^^The  evidence  shows,  without 
controversy,  that  the  bridge  -in  question  was  less  than 
forty  feet  in  length,  and  was  not  a  county  bridge." 
The  motion  was  sustained  as  to  this,  as  well  as  to  all 
other  grounds.  It  is  contended  by  plaintiff  that  the 
structure  which  fell,  if  not  constituting  a  county  bridge 
of  itself,  was  at  least  a  part  of  such  a  bridge,  and  hence 
that  the  district  court  erred  in  sustaining  the  motion  on 
the  ground  named.  The  court  below  must  have  found 
that,  as  a  matter  of  law,  no  bridge  not  exceeding  forty 
feet  in  length  can  be  a  county  bridge,  and  that  the 
structure  in  question  was  neither  a  county  bridge  nor 
any  part  of  one.  In  this  we  think  there  was  error.  We 
have  held  that  a  so-called  approach  might  proi)erly  be 
considered  a  part  of  the  bridge  to  the  proper  use  of 
which  it  was  essential.  Moreland  v.  Mitchell  County^ 
40  Iowa,  807 ;  Albee  v.'  Floyd  County,  46  Iowa,  178.  In 
Vol.  75—42 
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this  case  it  appears  that  the  span  over  the  bayou  was 
on  substantially  the  same  level  as  that  over  the  main 
stream ;  that  it  was  necessary  to  allow  a  free  and  proper 
flow  in  time  of  high  water ;  that  it  was  made  much  like  the 
main  span ;  that  each  was  designed  for  use  in  connec- 
tion with  the  other ;  and  that  neither  could  have  been 
used  without  the  other.  They  were  joined  together  as  a 
continuous  whole,  and,  as  such,  formed  a  single  pas- 
sage-way over  the  stream.  We  do  not  think  it  can  be 
said,  as  a  conclusion  of  law,  that  their  separation  by 
a  few  feet  of  earth  made  them  independent  of  each  other ; 
on  the  contrary,  the  jury  might  have  found  that  all 
together  formed  but  a  single  bridge.  This  was  a  ques- 
tion of  fact,  and  not  of  law,  and  should  have  been 
submitted  to  the  jury  for  their  determination. 

IL    But   in  case  the  jury  should   find  that  the 
structure  in  controversy  was  complete  in  itself,  and  not 

more  than  forty  feet  in  length,  could  it  be 
'  limit  oTforty   considered  a  county  bridge  in  that  event, 

under  the  facts  which  the  evidence  tends 
to  prove)  Defendant  contends  that  this  question 
must  be  answered  in  the  negative,  and  relies  upon 
section  627  of  the  Code  in  support  of  its  position. 
The  portion  of  that  section  material  to  the  present 
inquiry  is  as  follows:  ^^The  city  council  shall  have 
the  care,  supervision  and  control  of  all  public  high- 
ways, bridges,  streets,  alleys,  public  squares  and 
commons  within  the  city,  and  shall  cause  the  same  to 
be  kept  open  and  in  repair,  and  free  from  nuisances. 
All  public  bridges  exceeding  forty  feet  in  length,  over 
any  stream  crossing  a  state  or  county  highway,  shall  be 
constructed  and  kept  in  repair  by  the  county."  Then 
follows  a  clause  i)ermitting  the  city  council  to  appro- 
priate money  to  aid  in  the  construction  of  county 
bridges  within  the  limits  of  the  city,  and  in  certain 
other  cases.  It  is  the  contention  of  plaintiff  that  the 
provision  quoted  applies  only  to  bridges  within  the 
limits  of  incorporated  cities,  and  that  county  bridges 
without  such  limits  may  be  less  than  forty  feet  in 
length.    It  is  not  claimed  that  the  structure  in  question 
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is  within  the  limits  of  any  city.  It  is  true  that  section 
627  is  found  in  that  part  of  the  Code  which  relates 
specially  to  cities ;  but  the  Code  should  be  treated  as 
an  entirety,  and  its  .  various  provisions  construed 
together.  Hunt  v.  Farmer ^^  Irts.  Co.^  67  Iowa,  742. 
There  is  no  limitation  on  the  naitural  effect  of  the  lan- 
guage used.  It  applies  to  "all  public  bridges  *  *  * 
over  any  stream  crossing  any  state  or  county  highway." 
Moby  t).  Appanoose  CownJLy^  63  Iowa,  113.  It  seems 
designed  to  iix  the  liability  of  counties  for  all  public 
bridges  exceeding  forty  feet  in  length,  on  the  highways 
named,  but  it  does  not  seem  to  ns  to  have  any  applica- 
tion to  bridges  not  exceeding  that  length.  As  to  such 
bridges,  the  law  remains  unchanged  from  what  it  was 
prior  to  the  enactment  of  chapter  179,  Acts  Thirteenth 
Oeneral  Assembly.  Rohy  v.  Appanoose  County^ 
supra,  is  not  in  conflict  with  this  view.  Section  303  of 
the  Code  requires  the  board  of  supervisors  of  each 
county  "  to  provide  for  the  erection  of  all  bridges  which 
may  be  necessary,  and  which  the  public  convenience 
may  require,  within  their  respective  counties,  and  to 
keep  the  same  in  repair."  Section  990  of  the  Code  is 
as  follows :  "  When  notified  in  writing  that  any  bridge, 
or  any  portion  of  the  public  highway,  is  unsafe,  the 
supervisor  shall  be  liable  for  all  damages  resulting  from 
the  unsafe  .or  impassable  condition  of  the  highway  or 
bridge,  after  allowing  a  reasonable  time  for  repairing 
the  same ;  and  if  there  is,  in  the  district,  any  bridge 
erected  or  maintained  by  the  county,  then  and  in  that 
event  he  shall,  on  such  notice  of  the  unsafe  condition  of 
such  bridge,  as  soon  as  he  reasonably  can,  obstruct 
passage  on  such  bridge,  and  use  strict  diligence  in  noti- 
fying at  least  one  member  of  the  board  of  supervisors  of 
his  county  in  writing  of  the  unsafe  condition  of  such 
bridge ;  and,  if  he  fails  so  to  obstruct  and  notify,  he 
shall  be  liable  for  all  damages  growing  out  of  the  unsafe 
condition  of  such  bridge,  occurring  between  the  time  he 
is  so  notified  and  such  time  as  he  neglects  in  obstruct* 
ing  such  passage;  «  *  *  provided  that  nothing 
herein  contained  shall  be  construed  to  relieve  the  county 
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from  liability  for  the  defects  of  snch^  bridge."  This 
section  requires  the  road  supervisor  to  put  in  proper 
condition,  after  notification,  all  bridges  which  he  is 
required  to  build  and  repair,  and  to  obstruct  the  passage 
over  other  public  bridges,  and  notify  the  proper  officer 
of  their  condition.  But  what  bridges  is  the  road  super-^ 
visor  required  to  build )  Manifestly,  only  such  as  can 
be  built  from  the  limited  amount  of  funds  at  his  dis- 
posal. Code,  sec.  .994.  It  is  the  settled  law  of  this 
state  that  county  bridges  are  such  as  require  for  their 
erection  an  extraordinary  expenditure  of  money,  '^  such 
bridges  as  cannot  be  constructed  with  the  limited  means 
under  the  control  of  the  respective  road-districts  of  the 
county,  or  such  as  have  been  constructed  by  the  county." 
Chandler  v.  FremonJb  County ^  4Si  Iowa,  68,  and  cases 
therein  cited.  The  structure  in  question  was  not  less 
than  thirty-six  feet  in  length,  and  rested  on  stone  abut- 
ments. It  was  not  only  built  by  the  county,  but  its 
cost  was  such  that  it  could  not  have  been  constructed 
from  the  amount  of  funds  within  the  control  of  the 
supervisor  of  the  ordinary  road-district.  If,  therefore, 
the  county  is  not  liable  for  the  building  and  repairing 
of  bridges  of  this  class,  no  responsibility  for  them  is 
vested  in  any  public  officer  or  corporation.  We  cannot 
think  that  such  was  the  intent  of  the  general  assembly. 
It  is  contrary  to  the  policy  of  the  state,  and  against 
public  interest.  We  think  the  better  construction  of 
the  provision  of  law  in  question  is  that  it  fixes  abso- 
lutely the  liability  of  counties  for  public  bridges,  over 
streams  crossing  state  and  county  highways,  which 
exceed  forty  feet  in  length,  and  that  liability  for  con- 
structing and  maintaining  bridges  forty  feet  or  less  in 
length  is  not  affected  by  this  provision,  but  depends 
upon  the  necessity  and  importance  to  the  public  of  each 
bridge,  its  character  and  cost,  and  the  financial  ability 
of  the  road-district  in  which  it  is  located  to  construct 
and  maintain  it. 

III.    It  appears  from  the  evidence  that  the  bridge 
in  question  was  not  located  within  the  territorial  limits 
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^ . .      of  defendant,  but  was  built  a  short  distance 

5?wSm^-  ^^^  *^^  county  line,  and  wholly  within 
jjj^^wrtion  Benton  county.  The  evidence  tends  to 
show  that  this  was  done  to  secure  a  better 
bridge-site,  and  one  which  would  require  a  shorter 
bridge  than  would  be  necessary  on  the  county  line.  The 
traveled  road  in  which  the  bridge  was  built  was  on  the 
county  line,  both  north  and  south  of  the  bridge,  and 
left  it  only  at  the  crossing  of  the  stream.  Evidence  was 
offered  tending  to  show  attempts  on  the  part  of  the 
proper  officials  of  Tama  and  Benton  counties  to  estab- 
lish a  highway  along  the  county  line  at  the  crossing  of 
the  stream,  and  for  some  distance  north  and  south  of 
it;  but  it  may  be  conceded,  for  the  purposes  of  this 
case,  that  i^uch  establishment  was  not  shown  to  have 
been  officially  made.  The  evidence  tends  to  show  that 
this  road,  including  the  crossing  at  the  bridge,  had 
been  used  by  the  public,  and  worked  by  the  road  super- 
visors, and  improved  by  defendant,  as  a  public  highway 
for  twenty  years.  During  most  of  that  time  the  land  at 
the  bridge,  and  on  each  side  of  it,  had  been  fenced, 
leaving  for  a  highway  the  road  as  traveled  by  the  pub- 
lic, and  improved  by  public  officials.  It  is  contended 
by  defendant  that  it  is  not  liable  in  this  action,  for  the 
reason  that  the  bridge  was  not  on  a  public  highway. 
But  a  highway  may  be  established  by  the  dedication  of 
land  for  that  purpose  by  the  owner,  and  its  acceptance 
by  the  public.  Stdte  v*  Kansas  City^  St.  J.  &  C.  B. 
Hy.  Co.  J  45  Iowa,  142;  Onstott  x.  Murray^  23  Iowa, 
469;  Wilson  v.  Sexon^  27  Iowa,  16;  ManderscMd  v. 
City  of  Dubuque,  29  Iowa,  78 ;  Quinton  v.  Burton,  61 
Iowa,  473.  It  was  proi)er  for  the  jury  to  determine, 
from  the  evidence  adduced,  whether  or  not  the  road  in 
question  was  a  public  highway. 

IV.    The  last  point  we  need  to  consider  is  the  claim 

of  appellee  that  it  had  no  authority  to  construct  or  repair 

. the  bridge  because  it  was  wholly  within 

*  location  oit-    Beutou  couuty.     Chapter  40,  Acts  Seven- 
side  of  coun-       .  .  ,    r^  ,    A  ,  ,  ,        .  , 

ty :  onestion    tceuth  General  Assembly,  authorizes  the  con- 
struction of  county  bridges  on  county-line 
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roads,  wholly  within  one  of  the  two  counties  interested, 
where  a  suitable  site  cannot  be  obtained  on  the  county 
line.  Defendant  rebuilt  the  span  over  the  main  stream, 
and  put  piling  under  the  other,  after  this  law  went  into 
effect.  Under  the  facts  which  the  evidence  tends  to 
establish,  we  do  not  think  defendant  can  escape  liability 
because  of  the  location  of  the  structure  within  Benton 
county. 

Bevebsed. 
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RouifDY  V.  Kent. 

1.      Contract  !|  BBFORHATION:NEOLiaBNCB  OF  PLAimiFF.     Where  a 

party  to  a  contract,  through  his  own  negligence,  signs  it  without 
knowing  or  understanding  its  contents,  when  he  has  an  opportunity 
to  do  so,  a  court  of  equity  will  not  reform  it  so  as  to  make  it  express 
his  allied  understanding  of  what  it  was  to  contain. 


3. 


3. 


4. 


:  BETWEEN  ATT0BNB7  AND  CLIENT  :  BEFOBHATION  :  EVmENOB. 

Plainti£F  seeks  a  reformation  of  the  contract  in  question  on  the 
ground  that  the  other  party  to  it  was  his  attorney,  in  whom  he 
placed  special  confidence,  but  who  misled  him  as  to  its  contents. 
But  held  that  the  evidence  fairly  showed  that  the  contract  expressed 
the  intent  of  the  parties  when  it  was  signed,  and  thatp  therefore, 
the  allegation  of  special  confidence  was  immateriaL 

:  FOB  SALE  OB  COLLECTION  OF  NOTES  :  INTEBPBBTATION.     13ie 

contract  involved  in  this  case  (see  opinion  ),  held  to  be  a  contract 
for  the  sale  of  notes,  and  not  merely  for  their  collection. 


■     ;T0  BBOEiyB   "PBOPERTY"   IN  PAYMENT:   INTEBPRSTATION. 

A  contract  for  the  sale  of  notes,  in  which  the  seller  agrees  to  take 
in  payment  aU  "property"  taken  in  their  collection,  binds  him 
to  accept  real  as  well  as  personal  property. 

5.  Appeal :  PRAoncE :  no  appeal  taken  :  OBJEcnoN  too  late. 
Where  an  appellee  appears  in  this  court,  files  an  additional  abstract, 
agrees  to  the  record  for  submission,  resists  a  motion  for  a  continu- 
ance, and  makes  the  first  argument  in  the  case,  he  cannot  be  heard 
to  say  that  no  appeal  has  been  taken,  when  the  appellant's  abstract 
alleges  to  the  contrary,  and  he  denies  it  for  the  first  time  in  his 
reply. 

Appeal  from  Marshall  Circuit  Court — HoK.   D.  D. 

MiBAOLEi  Judge. 


Filed,  Maech  10,  1888. 
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This  is  an  action  for  the  reformation  of  a  written 
contract,  and  to  recover  five  thousand  dollars  thereon, 
and  for  other  relief. '  Defendants  deny  the  alleged  causes 
of  action  of  plaintiff ;  and  defendant  Yolney  Kent  asks 
for  afilrmative  relief.  The  circuit  court  dismissed  the 
petition  as  to  defendant  Snow,  and  rendered  a  decree  in 
favor  of  plaintiff,  and  against  defendant  Kent.  From 
this  decree  Kent  appeals. 

J.  H.  Bradley^  for  appellant 

Brovm  &  Carney^  for  appellee. 

Robinson,  J. — The  plaintiff  brings  suit  upon  an 
agreement  signed  by  himself  and  defendant  Snow,  of 
which  the  following  ( omitting  list  of  notes  )  is  a  copy  : 

^' This  article  of  agreement,  made  and  entered  into 
this  1st  day  of  October,  1878,  by  and  between  Wm.  H. 
Roundy,  party  of  the  first  part,  and  B.  L.  Snow,  party 
of  the  second  part,  witnesseth  that,  for  value  received, 
the  said  second  party,  or  assigns,  agrees  to  pay  to  the  first 
said  party  the  sum  of  seventy-three  ( 73  )  cents  on  each 
and  every  dollar  realized  by  the  said  second  party,  or 
assigns,  from  the  following  described  promissory  notes, 
this  day  sold  by  the  said  first  party  to  the  said  B.  L. 
Snow,  after  deducting  all  of  the  attorney  fees  in  cases 
where  suit  is  commenced  to  collect  said  notes,  and  after 
deducting  all  interest  now  due,  or  to  become  due,  on 
said  notes.  *  *  *  And  it  is  further  agreed  that  the 
said  first  party  shall  receive  of  the  said  second  party,  or 
assigns,  all  horses,  wagons,  buggies,  cattle,  hogs,  or  any 
other  proi)erty  or  renewed  notes,  the  same  as  cash,  at 
the  valuation  which  the  said  second  party,  or  assigns, 
may  take  said  horses,  wagons,  buggies,  cattle,  hogs,  or 
other  property,  or  at  the  face  of  the  renewed  notes  afore- 
said. The  above-mentioned  seventy -three  cents  on  each 
dollar  realized  on  said  notes,  after  deducting  all  the 
attorney  fees  in  case  of  suit,  and  all  interest  due,  or  to 
become  due,  on  said  notes,  as  herein  before  specified,  is 
to  be  paid  to  the  said  Wm.  H.  Roundy  by  the  said  B. 
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L.  SnoWy  or  assigns,  as  fast  as  the  said  B.  L.  Snow,  or 
assigns,  shall  receive  the  same.  And  it  is  expressly 
understood  that  if  the  above-described  notes,  or  any  oj^e 
or  more  of  them,  are  worthless,  the  said  B.  L.  Snow,  or 
assigns,  shall  charge  the  same  to  the  said  Roundy  as 
cash  for  their  amount  at  the  date  they  are  proved  worth- 
less; the  said  Roundy  hereby  representing  that  said 
notes  are  good  at  the  date  of  his  transferring  them  to 
the  said  second  party.  And  the  said  second  party 
hereby  agrees  to  use  due  diligence  in  collecting  said 
notes.  In  case  said  notes  cannot  otherwise  be  collected, 
the  same  shall  be  put  into  judgment. 

"Wm.  H.  Roundy. 
''  B.  L.  Snow." 

On  this  agreement  was  written  an  assignment  from 
defendant  Snow  to  defendant  Kent,  as  follows : 

"For  value  received,  I  hereby  sell,  assign,  set 
over  and  deliver  to  Volney  Kent  all  my  right,  title  and 
interest  in  and  to  or  any  benefit  whatever  that  may  be 
derived  from  the  within  contract,  and  notes  therein 
described,  without  recourse.  B.  L.  Skow. 

'^  This  7th  day  of  May,  1879.'* 

When  the  agreement  was  signed,  one  or  more  notes 
of  Snow  were  given  to  secure  the  performance  on  his 
part  of  this  agreement.  The  assignment  was  made  with 
the  knowledge  and  consent  of  plaintiff,  the  note  or  notes 
of  Snow  surrendered,  and  a  note  of  Kent  taken  in  lieu 
thereof.  The  last-named  note  appears  in  the  record, 
and  provides,  in  terms,  that  it  is  given  ^^  simply  to 
secare  performance  of  a  contract  in  writing."  It  is 
contended  on  the  part  of  the  plaintiff  that  the  writing 
signed  by  himself  and  Snow  does  not  correctly  represent 
the  real  agreement ;  that  he  did  not  read  it  when  signed, 
and  did  not  know  its  contents ;  that  at  that  time  he  was 
advanced  in  years,  and  eye-sight  dim;  that  he  was 
without  his  glasses,  and  unable  to  read  writing  readily ; 
that  he  had  great  confidence  in  defendants,  and  was  gov- 
erned by  their  advice,  and  signed  without  scrutinizing 
the  instrument  as  carefully  as  he  would,  had  not  the 
relation  of  attorney  and  client  existed  between  them  ; 
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that  the  paper  was  read  to  him  by  Snow,  bat  not  as 
written ;  that  it  was  read  and  explained  to  him  to  be 
in  accordance  with  the  verbal  a^^ement  of  parties, 
which  was  that  the  notes  were  not  to  be  sold,  but  were 
to  be  transferred  for  collection  only ;  that  plainti£F  was 
to  have  seventy-three  per  cent,  of  the  face  of  the  notes, 
and  interest ;  that  the  interest  was  to  be  divided  between 
plaintiff  and  Snow,  share  and  share  alike ;  that  only 
personal  property,  including  money,  conld  be  received 
in  x)ayment ;  that  the  clause  in  regard  to  the  charging 
to  plaintiff  all  worthless  notes  in  cash  was  fraudulently 
inserted  by  defendants  in  lieu  of  the  agreement  made, 
which  was  that  such  notes  should  be  returned  to  plain- 
tiff, and  credited  at  seventy- three  per  cent,  of  amount 
due  thereon  on  the  collateral  security,  or  stricken  out. 
The  petition  further  states  that  the  assignment  of  the 
contract  to  Kent  was  not  in  good  faith ;  that  both 
defendants  are  jointly  interested  therein ;  that  they  have 
collected  $3,016,  of  which  they  have  accounted  for  but 
one  hundred  and  fifty  dollars.  A  due -bill  for  $161.07, 
dated  August  13,  1879,  bearing  interest  at  ten  per  cent., 
and  signed  by  Kent,  is  also  set  out.  Plaintiff  asks  that 
the  contract  be  construed  and  reformed,  and  that 
judgment  be  rendered  for  the  amount  due.  The 
answers  admit  the  making  of  the  contract  and  assign- 
ment, but  deny  all  fraud  and  alleged  secret  agreements. 
Defendant  Kent  allies  that  the  due-bill  is  without 
consideration,  and  was  the  result  of  an  error  in  compu- 
tation ;  that  plaintiff  is  owing  to  him,  on  account  of  the 
agreement,  about  fourteen  hundred  dollars,  with  inter- 
est thereon  from  August  1,  1879 ;  and  asks  judgment  for 
that  amount,  and  that  his  collateral  note  and  due-bill  be 
annulled  and  surrendered. 

L    The  evidence  seems  to  show  that  the  notes  in 
controversy  amounted  to  about  fifty-seven  hundred  dol- 
lars, besides  interest,   when  the  agreement 
**  SST^^tton :   ^^^  made.    They  were  given  for  so-called 
pfiiStS?.^*  ®'  "patent-rights"  by  persons  who  were  liv- 
ing in  different  states,  and  at  places  i?videly 
separated.    Most  of  the  notes  were  made  payable  to 
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plaintiff,  or  to  a  firm  of  which  he  was  a  member.  He 
thonght,  at  the  time,  that  seventy-five  per  cent,  of  them 
could  be  collected,  and  that  it  was  desirable  for  the  per- 
son collecting  to  visit  the  makers.  When  the  contract 
was  made,  Snow  was  a  partner  of  a  lawyer,  but  had  not 
himself  been  admitted  to  the  bar,  and  was  not  so  admitted 
for  two  or  more  years  thereafter.  At  least  some  of  the 
notes  in  question  had  been  in  the  possession  of  the  firm 
of  which  he  was  a  partner,  for  collection,  since  the  fall 
of  1878.  The  contract,  although  dated  as  of  that  time, 
was  not  drawn  until  the  spring  of  1879.  It  was  drawn 
by  Kent  for  both  the  parties  to  it.  There  is  controversy 
as  to  this,  but  the  plaintiff 's  claims  are  contradictory,  and 
the  clear  weight  of  the  evidence  is  against  him.  We  think 
it  appears  that  the  writing  was  read  by  plaintiff  before  it 
was  signed,  and  that  he  understood  its  contents  at  that 
time.  It  was  under  consideration  for  some  days  before  it 
was  completed.  If  plaintiff  did  not  know  its  contents,  it 
was  his  own  fault,  and  the  result  of  his  own  negligence, 
and  he  is  not  shown  to  be  entitled  to  any  relief  from  its 
provisions.  WdUace  v.  Chicago^  Bt.  P.,  jSf.  &  0.  By. 
Co. J  67  Iowa,  661 ;  McKinney  v.  Herrick^  66  Iowa,  416  ; 
McCorToacJc  t>.  MoTJburg^  48  Iowa,  661.  The  fact  that 
plaintiff  was  in  error  as  to  the  value  of  the  notes  at  the 
time  the  agreement  was  made,  and  that  to  enforce  its 
provisions  now  may  be  a  hardship  for  him,  does  not 
alter  the  rule.  He  was  in  better  position  to  know  the 
value  of  the  paper  than  were  the  defendants,  and,  if  his 
estimate  had  proven  to  be  good,  the  contract  might  have 
been  as  advantageous  to  him  as  to  either  defendant. 

II.    It  is  insisted  that  the  relation  of  attorney  and 
client  existed  between  plaintiff  and  defendants  at  the  time 

^ ,  between  *^®  coutract  was  sigued,  and  that  the  law  will 

attorney  and  not  uphold  it  f or  that  reasou.     Plaintiff  is 

client :  reior-  *  .  •■      , 

dencef**^"  i^^t  Seeking  to  avoid  the  contract,  but  to 
reform  and  enforce  it.  It  can  only  be 
reformed  to  express  the  real  agreement  of  the  parties  in 
case  it  fails  to  do  so  now.  The  evidence  fairly  shows 
that  the  agreement,  as  it  now  appears,  expresses  the 
intent  of  the  parties  to  it  when  it  was  signed ;  hence 
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plaintiff  cannot  now  jnstly  complain.  We  do  not  wish 
to  be  understood  as  saying  that  the  relationship  charged 
really  existed ;  it  is  not  necessary  for  ns  to  decide  that 
question. 

in.    Counsel  for  appellee  contend  that  the  contract 
itself  shows  that  it  was  not  designed  to  transfer  the 

title  to  the  notes,  but  to  secure  their  coUec- 

'  or  o<^iiection    tiou  f or  the  benefit  of  plaintiff.    This  does 

of   notes : 

wterpretfr-  not  sceui  to  US  to  be  the  effect  of  the  lan- 
guage used.  An  absolute  sale  is  specified, 
and  the  ascertaining  and  payment  of  the  price  is  pro- 
vided for.  Diligence  in  collecting  and  accounting  for 
the  proceeds  is  required.  The  references  to  attorney's 
fees  and  interest,  and  kinds  of  property  to  be  taken,  and 
the  amounts  to  be  allowed  therefor,  seem  designed  to 
prevent  ambiguity  ;  hence  we  conclude  that  the  position 
of  counsel  is  not  well  taken. 

lY.    It  is  claimed  that  the  contract  contemplates  the 
receiving  of  personal    property   only,    and    objection 

is  made  to  allowing  defendant  Kent  for  a 
'  oeiye  >rop-'    tract  of  land  for  which  he  obtained  a  deed 

ment :  &ter-   in  partial  settlement  of  one  of  the  claims. 

^^  The  contract  does  not  limit  defendant  to  the 

taking  of  personal  property  in  settlement  The  evidence 
tends  to  show  that  the  taking  of  the  deed  in  question 
was  approved  by  plaintiff.  But  his  approval  would  not 
be  necessary,  for  the  reason  that  Kent  had  the  right  to 
take  it,  if  he  acted  in  good  faith  in  so  doing ;  and  that 
he  did  so  act  does  not  seem  to  be  questioned. 

Y.    It  is   contended  by  appellee  that  the  record 
does  not  show  that  an  appeal  has  been  taken  in  this  case. 

This  objection  is  first  made  in  the  reply  of 

*  praodoe :  no    appellee.    He  appeared  in  this  court,  filed  an 

^^otion  too  additional  abstract  and  agreed  to  the  record 
for  submission.  He  also  appeared  to  resist  a 
motion  for  a  continuance,  and  made  an  argument  before 
the  argument  was  made  for  defendant.  His  addi- 
tional abstract  does  not  deny  the  allegations 
of  the    abstract  that  an  appeal  had   been  perfected. 
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We  do  not  think  he  shoald  be  i)ennitted  to  deny  that 
this  case  is  now  proi)erly  in  this  conrt. 

YI.  The  defendant  Kent  asks  judgment  in  his 
connter-claim  for  overpayment,  and  an  account  of  notes 
shown  to  be  worthless,  and  for  a  note  delivered  to 
plaintiff  for  collection.  Taking  all  the  provisions  of  the 
contract  together,  we  conclude  that  Kent  is  entitled  to 
retain  from  each  note  collected,  in  whole  or  in  part, 
attorney's  fees,  and  interest  actually  collected  thereon, 
but  is  not  entitled  to  make  up  any  deficiency  in  a  note 
paid  in  part  by  retaining  from  collections  made  on 
another.  No  authority  is  given  to  sell  renewal  notes. 
The  provision  in  regard  to  charging  plaintiff  with 
certain  notes  refers  to  notes  proven  to  be  wholly  worth- 
less, and  not  to  those  from  which  something  was  real- 
ized. In  some  cases  notes  were  settled  for  less  than  the 
interest  due.  Excluding  them,  we  find  that  Kent 
collected  $1,046,  of  which  I36S.15  was  interest.  After 
deducting  interest,  and  twenty-seven  per  cent  of  the 
remainder,  $578.27  was  the  amoun|;  to  be  accounted  for 
to  plaintiff.  He  has  received  $168.76  in  stock,  and  the 
^eed  and  note  tendered  by  Kent,  and  brought  into 
courts  amount  to  $471.28 ;  making  an  overpayment  of 
$61.76.  Twenty-seven  per  cent,  of  the  notes  shown  to 
be  worthless,  and  the  interest  due  on  the  total  amount 
of  such  notes,  make  $1,216.67.  The  amount  Kent  was 
entitled  to  for  the  note  delivered  to  plaintiff  for  collec- 
tion is  $36.88;  making  a  total  of  $1,304.81,  besides 
interest,  which  Kent  is  entitled  to  recover  from  plaintiff. 
Interest  on  the  amount  due  from  August,  1879,  is  asked. 
It  is  also  found  that  the  deed  and  note  tendered  in  suit 
belong  to  plaintiff,  and  that  the  due-bill  and  collateral 
note  of  Kent  should  be  cancelled  and  surrendered. 
Judgment  will  be  entered  for  defendant  Kent  for  the 
amount  found  due  him,  with  interest  thereon  at  six  per 
cent,  per  annum  from  the  first  day  of  September,  1879, 
and  for  the  cancellation  of  his  due-bill  for  $161.07,  and 
collateral  note  for  $3,633.32. 

Reversed. 
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1. 


a. 


3. 


Appeal:  examination  of  witnbsses:  DEFBcnvit  abstbact. 
Whether  the  conduct  of  the  trial  court  in  examining  witnesses  was 
erroneous  or  pre  judicial«  is  a  question  which  cannot  be  considered 
on  ivppeal  when  the  abstract  doe9  not  give  all  the  eTidenc«  and 
proceedings  on  the  trial. 

:  INBTBUCTION  :  NO  BXCEPTION  TAK9N.    Where  no  ^ception' 


was  taken  to  an  instruction,  nor  to  a  naotion  for  a  new  trial  based 
on  error  in  giving  it,  this  court  cannot  review  it. 

— — - :  EVIDENCE :  NO  PEOPSR  OBJBdTlONS  BBLOW.     Merely   to 


object  to  evidence  without  giving  any  grounds  for  the  objection 
lays  no  foundation  for  a  review  of  the  evidence  in  this  court. 


Appeal  from    PqIJc    District    Court-^Hoix.    Josiah 

GiVEjf,  Judge. 

Piled,  Maboh  18»  1888, 

Action  to  recover  damages  alleged  to  have  resulted 
from  wrongful  acts  of  the  defendant.  Verdict  and 
judgment  for  the  plaintiff,  and  th^  defendant  appeals. 

McHenryj  McHenry  &  McHenry^  for  appellant. 

Parrott  A  Seller s^  for  appellee. 

BoBiNSON,    J. — I.    Appellant    complains    of    the 
action   of   the  district  court  in  examining    witnesses 
appbal-       during  the  trial  of  the  cause.      Whether 
examiBation  that  actiou  was  erroucous  and  prejudicial  or 

Or  TPitllBHiMW  * 

defectwe  not  is  a  qucstiou  not  properly  presented  to 
us  for  determination.  The  abstract  does 
not  purport  to  give  all  the  evidence  offered,  and  all  the 
proceedings  had  on  the  trial,  and  appellee  insists  that  it 
does  not.  No  objection  to  the  alleged  irregularity  was 
made  during  the  trial,  and  it  is  not  made  a  ground  of 
the  motion  for  a  new  trial.    The  objection  seems  to  be 
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made  for  the  first  time  in  this  court,  and  cannot  now  be 
considered. 

IL  Appellant  objects  to  a  portion  of  the  charge  of 
the  court  to  the  jury.    Appellee  insists  that  no  exception 

^ .  tostruo-  ^^  taken  to  the  matter  of  which  complaint 

M  "epuon      is  ^^^  made.    We  find  this  to  be  the  case. 
**^®°-  No  exception  was  taken  when  the  charge 

was  given,  nor  was  any  afterwards  filed.  The  motion 
for  a  new  trial  alleges  that  the  court  erred  in  giving  it, 
but  points  out  no  ground  of  objection.  No  exception 
was  taken  to  the  action  of  the  court  in  overruling  the 
'  motion  for  a  new  trial.  Appellant  cannot  therefore  now 
be  heard  to  complain  of  the  alleged  error. 

IIL  Appellant  complains  of  certain  rulings  of  the 
court  in  regard  to  the  admission  of  evidence.    In  several 

3  .  ^.      cases  of  which  complaint  is  made  objections 

pro^robfeo-  ^®^  iuterposcd  by  defendant,  but  no 
tions  below,  grounds  therefor  were  stated.  In  one  case 
the  question  objected  to  was  not  answered,  and  in  but  a 
single  instance  did  the  objection  of  defendant  raise  any 
question  for  the  determination  of  the  court.  We  think 
.  the  rulings  on  that  objection,  and  on  all  others  in  ques- 
tion, were  correct 

lY.  It  is  claimed  that  the  verdict  was  not 
supported  by  the  evidence.  The  evidence  was  confiict- 
ing,  and  we  are  not  prepared  to  say  that  it  does  not 
sustain  the  verdict 

Affibmed. 


m* 


*:^ 


\ 
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Nelson  v.  Hays. 

Pleading:  amendment:  stricken  from  files  :  action  on  guardian's 
BOND.  A  minor,  jnst  prior  to  his  majority,  assigned  a  portion  of 
hiB  estate  to  plaintiff,  and  after  his  majority  assigned  the  whole  of 
it  to  P.  Afterwards,  P.  recovered  a  judgment  for  the  whole  in  an 
action  on  the  guardian's  bond.  While  this  action  was  pending,  plain- 
tiff commenced  an  action  on  the  guardian's  bond  to  recover  the 
amount  assigned  to  him,  and,  by  amendment,  he  made  P.  a  party. 
Plaintiff's  real  grotmd  of  action  against  P.  was  that  the  latter,  as  a 
part  of  the  consideration  of  the  assignment  to  him,  had  agreed  to 
pay  plaintiff ;  but  plaintiff  pleaded  this  fact  for  the  first  time  at  the 
close  of  the  evidence.  Held  that  the  court  did  not  abuse  its  discre- 
tion in  striking  this  amendment  from  the  files,  because  it  was  the 
first  plea  of  any  real  cause  of  action ;  the  original  action  on  the 
guardian's  bond  being  without  ground,  since  the  guardian  had 
already  been  adjudged  to  pay  the  money  to  P. 

Appeal  from    Monroe   District   Court. — Hon.  Dell 

Stuabt,  Judge. 

Filed,  Maboh  12,  1888. 

This  is  an  action  against  the  principal  and  sureties 
in  a  guardian's  bond.  There  was  a  trial  by  the  court, 
and  a  judgment  against  the  plaintiff,  and  he  appeals. 

Phillips  A  Oreer,  for  appellant. 

JEd.  Morrison^  Daniel  Anderson  and  H.  L.  DashielU 
tar  appellees. 

RoTHROCK,  J. — It  appears  from  the  record  that  the 
defendant  Samuel  D.  Hays  was  guardian  of  Arthur  Mor- 
rison, a  minor,  who  attained  his  majority  in  November, 
1886.  On  the  fifteenth  day  of  Augast,  1886,  Morrison 
assigned  to  the  plaintiff  the  estate  and  money  in  the 
hands  of  his  guardian  to  the  amount  of  two  hundred 
and  forty-three  dollars.  On  the  fourteenth  day  of 
December,  1886,  said  Morrison  assigned  all  of  his  money 
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and  estate  in  the  hands  of  his  gaardian  to  the  defendant 
Peterson.  Morrison  and  Peterson  commenced  a  pro- 
ceeding jointly  to  compel  Hays,  the  gaardian,  to  make 
final  settlement  of  his  guardianship,  and  at  the  February 
term,  1886,  of  the  court  there  was  found  to  be  due  from 
the  guardian  the  sum  of  seven  hundred  and  eighty-two 
dollars,  and  that  the  same  was  the  property  of  Peterson, 
and  an  order  was  made  that  the  guardian  pay  said  sum 
March  1,  1886.  Hays,  the  guardian,  failed  to  make  the 
payment,  and,  on  the  third  day  of  March,  Peterson 
brought  an  action  on  the  guardian's  bond  for  the  amount 
found  to  be  due.  This  action  proceeded  to  judgment  at 
the  October  term,  1886,  and  afterwards  Peterson  collected 
the  whole  amount  of  the  judgment  by  the  sale  of  prop- 
erty on  execution.  The  plaintiff  commenced  the  action 
at  bar  on  the  twenty -fourth  day  of  May,  1886.  It  was 
then  an  action  on  the  guardian's  bond,  to  recover  the 
amount  which  he  claimed  had  been  assigned  to  him  by 
Morrison.  He  sought  a  recovery  against  the  principal 
and  sureties  on  the  bond.  It  will  be  observed  that  the 
action  was  commenced  after  the  guardian  had  been 
ordered  to  pay  the  money  to  Peterson,  and  after  Peter- 
son had  commenced  his  action  to  recover  the  amount 
awarded  to  him.  The  plaintiff  intervened  in  the  action 
brought  by  Peterson  on  the  bond ;  but  his  petition  of 
intervention  was  dismissed  for  want  of  prosecution.  On 
the  twenty-fifth  day  of  August,  1886,  the  plaintiff  filed 
an  amendment  to  his  x>etitioh,  in  which  he  made  Peter- 
son a  party  defendant  in  this  action ;  and  he  averred 
therein,  in  substance,  that  Peterson  claimed  some 
interest  in  said  money,  adverse  to  the  plaintiff,  under 
an  assignment,  but  that  said  interest  or  assignment  was- 
taken  subsequent  to  the  assignment  of  the  plaintiff,  and 
subject  to  his  right  and  claim,  and  with  a  full  knowledge 
of  plaintiff's  claim.  Judgment  was  demanded  against 
Peterson  for  the  amount  of  plaintiff's  claim.  After- 
wards the  plaintiff  procured  a  writ  of  attachment  ta 
issue  against  the  property  of  Peterson.  Thereupon 
there  were  answers  and  counter-claims  filed  by  the 
defendants,  and  motions  to  strike,  and  demurrers,  and 
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replies,  and  other  papers  too  numerous  to  mention.  The 
fact  is  that  what  ought  to  have  been  a  very  simple  and 
plain  controversy  was  so  mystified  by  pleadings  that  the 
court  and  counsel  must  have  had  great  difficulty  in 
determining  just  what  was  in  issue.  Finally  the  case 
was  reached  for  trial,  and  at  the  close  of  the  evidence 
the  plaintiff  filed  an  amendment  to  his  petition,  in  which 
he  claimed  that  Peterson  took  the  assignment  of  the 
claim,  and,  as  part  of  the  consideration  therefor,  agreed 
with  Morrison  that  he  would  pay  the  indebtedness  of 
Morrison  to  the  plaintiff.  The  defendant  Peterson 
moved  to  strike  the  amendment  from  the  files,  because  it 
substantially  changed  the  cause  of  action  stated  in  the 
original  petition.  This  motion  was  sustained,  and  the 
court  dismissed  the  petition,  and  rendered  a  judgment 
against  plaintiff  for  thirty-one  dollars  for  wrongfully 
suing  out  said  attachment. 

If  the  plaintiff  had  filed  this  last  ainendment  as  his 
original  petition,  instead  of  waiting  until  the  close  of  the 
trial  to  do  so,  he  would  have  presented  a  plain  and 
intelligent  claim,  upon  which  an  issue  could  have  been 
made,  and  his  rights  determined.  We  entertain  no 
doubt  that  the  court  exercised  a  proper  discretion  in 
striking  the  amendment  from  the  files.  It  was  the  first 
distinct  demand  made  by  the  plaintiff  to  recover  of 
Peterson  on  any  proper  cause  of  action ;  and  it  was  just 
what  should  have  been  done  when  the  action  ^as  com- 
menced. There  was  no  ground  for  commencing  an  action 
upon  the  guardian's  bond,  in  the  face  of  the  adjudica- 
tion that  the  money  should  be  paid  to  Peterson.  If 
plaintiff  has  any  valid  claim  to  assert,  it  is  against 
Peterson,  founded  upon  his  knowledge  of  the  assignment 
and  his  agreement  with  Morrison  to  pay  the  plaintiff '  s 
claim ;  and  he  ought  not  to  complain  because  he  was  not 
permitted  to  set  up  this  cause  of  action  after  he  had 
tried  his  case ;  and  the  judgment  for  wrongfully  suing 
out  the  attachment  ought  not  to  be  disturbed,  because 
there  was  no  ground  for  an  attachment  when  it  was 
issued.  Affirmed. 
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Abts  et  al.  v.  Guthbie  et  al. 

■ 

1.  GhuroheB :  unincobpobatbd  :  action  by  tbustebs.  Upon  a 
division  of  a  religious  society  under  an  agreement  for  an  appor- 
tionment of  its  property  between  the  new  societies  organized  by  the 
several  factions,  the  trustees  of  one  of  the  new  societies,  appointed 
for  the  purpose  of  collecting  its  dues  from  the  other  new  society 
under  the  contract  of  division,  are  the  proper  parties  to  bring  an 
action  for  that  purpose,  though  the  society  for  which  they  act  is  not 
incorporated  ;  and  the  fact  that  the  name  of  the  society  is  joined 
with  theirs  as  plaintiff  does  not  affect  their  right  to  recover.  ( See 
Code,  sec.  2544,  and  cases  cited  in  opinion ).    * 

d.      :  ACTION  AGAINST  BEFEREB  :  PEB80NAL  UABIUTT.  Where  the 

maker  of  a  bond  for  the  payment  of  a  debt  due  from  a  church  is 
described  therein  as  a  referee,  but  it  requires  him  to  make  the  pay- 
ment therein  provided  for,  not  in  a  representative  capacity,  but  as 
an  individual,  he  cannot  escape  personal  liability  theroon ;  and 
such  is  the  bond  set  out  in  the  opinion  in  this  case. 

8.      :  USB  OF  CHUBCH  :  CONSIDERATION  FOR  BOND.     While  the  title 

to  all  the  property  of  a  congregation  was  in  the  bishop  of  the 
church,  for  the  use,  however,  of  the  congregation,  the  sale  of  the 
exclusive  right  to  such  use  by  one  portion  of  the  congregation  to 
the  other,  upon  a  division  of  the  congregation  into  two  societies, 
and  the  actual  exclusive  use  thereof  by  the  purchasing  faction,  was 
a  valid  consideration  for  a  bond  given  to  the  other  faction  for  such 
exclusive  use.    [Reed,  J.,  dusenting]^ 

Appeal 'from    CarroU  District  Court. — Hon.    J.  P. 

Conner,  Judge. 

Filed,  March  12,  1888. 

This  is  an  action  on  a  written  obligation  executed 
by  defendants  to  secure  the  payment  of  money.  The 
case  was  tried  by  a  jury,  and  a  verdict  returned  in  favor 
of  plaintiffs.  Judgment  was  rendered  on  the  verdict, 
and  defendants  appeal. 

Oeo.  W.  Paine  and  Obfe,  McVey  <fe  ClarJCj  for 
appellants. 

B.  M.  Betzer  and  Oeorge  H.  Cloudy  for  appellees. 
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BoBiNSON,  J. — In  June,  1885,  there  existed  at  Car- 
roll an  unincorporated  association,  composed  chiefly*  of 
persons  of  German  and  Irish  descent,  known  as  the 
'^  St.  Joseph's  Catholic  Congregation."  At  that  time 
there  was  trouble  between  the  German  members  of  the 
congregation  on  the  one  side,  and  the  English-speaking,  or 
Irish,  members  on  the  other.  It  was  finally  determined 
by  the  advice  and  direction  of  the  bishop  of  the  diocese 
in  which  Carroll  was  situated  that  the  congregation 
should  be  divided,  and  the  property  it  had  used  sold  to 
the  highest  bidder ;  it  being  the  understanding  that  one 
of  the  two  parts  into  which  the  congregation  was  to  be 
divided  would  be  such  bidder.  It  was  further  arranged 
that  the  debts  of  the  original  congregation  should  be 
paid,  and  the  surplus  of  the  price  realized  from  the  sale 
of  the  property  divided  between  the  new  congregations 
in  proportion  to  the  membership  of  each,  and  the 
amounts  it  had  contributed  towards  the  property. 
Defendant  Guthrie  was  appointed  by  the  bishop  to  rep- 
resent the  Irish  element  of  the  congregation,  and  one  W. 
J.  Bohnenkamp  to  represent  the  German,  in  carrying 
out  the  agreed  plan  of  separation.  The  persons  so 
appointed  agreed  upon  the  details  of  a  settlement  of  the 
financial  interests  involved,  and  appointed  a  person  to 
sell  the  property.  The  sale  was  effected  to  defendant 
Guthrie,  for  the  English-speaking  portion  of  the  congre- 
gation, for  the  sum  of  $11,200. '  By  the  terms  of  the 
settlement,  as  arranged  by  the  representatives  of  the  two 
elements  aforesaid,  fifty-seven  per  cent,  of  the  purchase 
price  remaining  after  the  payments  of  debts  should  be 
paid  for  the  use  of  the  German  members  of  the  original 
congregation.  As  a  part  of  the  settlement,  the  defendants 
executed  the  instrument  in  suit,  of  which  the  following 
is  a  copy : 

'*  Know  all  men  by  these  presents  that  I,  P.  M. 
Guthrie,  as  referee  of  the  English-speaking  portion  of 
the  congregation  of  St.  Joseph's  Catholic  Church,  at 
Carroll,  county  of  Carroll,  Iowa,  and  Charles  Hamilton 
and:  James  M.  Bozee  as  sureties,  are  held  and  firmly 
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bound  unto  W.  J.  Bohnenkamp,  as  referee  of  the  Qer- 
man-speaking  portion  of  said  congregation,  in  the  penal 
sum  of  eight  thousand  dollars.  The  conditions  of  this 
bond  are  such  that  whereas,  the  said  P.  M.  Outhrie,  as 
referee  aforesaid,  has  this  day  purchased  of  W.  J. 
Bohnenkamp,  as  said  referee  aforesaid,  all  the  interest 
of  the  German-speaking  portion  of  said  congregation  jn 
and  to  the  west  half  of  block  forty,  in  Carroll,  Iowa,  for 
the  sum  of  $11,200,  now,  if  the  said  P.  M.  Guthrie  will 
pay,  or  cause  to  be  paid,  unto  said  Bohnenkamp,  as 
referee  aforesaid,  fifty-seven  per  cent,  of  the  above 
amount,  after  first  deducting  therefrom  the  amount'  of 
the  debt  upon  said  property  up  to  this  date, — ^payment 
to  be  as  follows  :  Said  P.  M.  Guthrie  will  within  sixty- 
days  from  this  date,  at  his  option,  either  deliver  to  said 
Bohnenkamp,  as  aforesaid,  good  bankable  notes,  draw- 
ing interest  at  ten  per  cent.,  one-half  to  be  payable- 
within  six  months,  and  one-half  payable  in  one  year, 
from  this  date,  said  notes  to  represent  the  purchase 
price ;  or  the  money  is  to  be  paid  within  sixty  days,  also 
with  interest  at  ten  percent,  from  this  date, — ^then  and^ 
in  that  case  this  bond  to  be  void ;  otherwise  to  be  in  full 
force  and  e£Fect. 

''  Dated  at  Carroll,  this  third  day  of  July,  1885. 

"  P.  M.  Guthrie. 

^^  Charles  F.  Hamilton. 

^^  James  M.  Bozee«" 
Three  thousand  dollars  have  l^een  paid  according  to* 
the   terms  of  this  obligation.    The   congregation  was 
divided  pursuant  to  the  plan  of  division  adopted ;  the- 
English-speaking  members  retaining  the  original  name, 
and   the   church  property.      The    German    members 
adopted  the  name,  ^*St.   Peter  and  St.  Paul  Catholic* 
Congregation,"  built  a  church  edifice,  and  were  furnished 
a  priest,  and  separate  services  have  been  maintained. 
The  division  and  settlement  ordered  by  the  bishop,  and 
managed  by  the  representatives  he  appointed,  seem  to- 
have  been  carried  into  effect  with  the  approval  of  all 
parties  in  interest.    In  November,  1885,  the  plaintiffs 
William  Arts,  Joseph  Wiedemeyer  and  Henry  Mans- 
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were  elected.,  trustees  by  the  new  congregation  for  the 
purpose  of  collecting  debts  due  the  congregation,  and 
paying  the  debts  it  was  owing..  By  an  amendment  to 
the  petition,  made,  apparently,  without  objection  on 
the  part  of  defendants,  the  title  of  the  action  was 
amended  by  inserting  ^^The  St.  Peter  and  St.  Paul 
Congregation"  with  the  names  of  the  plaintiffs. 

I.  The  first  objection  to  the  judgment  urged  by 
defendants  is  in  the  following  language :    ^'  The  plain- 
tiffs have  not,  nor  have  either  the  St.  Peter 

*•  SSiSSSS^  ^"^*  ^'-  ^^^^  Catholic  Congregation,  nor  the 
gj^'^|i2^^  said  Arts  and  others,  as  trustees,  any  right 
to  bring  this  suit."  The  facts  showing  the 
capacity  in  which  each  of  the  plaintiffs  sued,  and  his 
right  to  join  as  party  plaintiff,  were  fully  set  out  in  the 
petition.  The  objection  made  by  appellants  is  based 
upon  the  action  of  the  district  court  in  overruling  a 
motion  made  by  defendants,  after  the  plaintiffs  had 
introduced  their  evidence  and  rested,  to  dismiss  the 
action,  on  the  ground  ^^  that  plaintiffs  are  not  shown 
competent  to  sue."  If  it  be  conceded  that  the  method 
adopted  by  the  defendants^  was  the  proper  one,  and 
taken  at  the  right  time,  it  is  yet  evident  that  the  action 
of  the  court  was  right,  so  far  as  it  related  to  the  ground 
of  the  motion  set  out,  if  any  of  the  parties  plaintiff  were 
competent  to  maintain  the  action.  The  St.  Peter  and 
St.  Paul  Catholic  Congregation  was  an  unincori)orated 
association,  and,  so  far  as  the  facts  are  shown,  was  not 
competent  to  join  as  party  plaintiff ;  but  that  fact  did 
not  entitle  the  defendants  to  have  the  action  dismissed. 
I>i8t.  Shop,  of  White  Oak  v.  Diet.  Twp.  ofOskaloosa^  44 
Iowa,  617.  It  is  shown  that  the  three  plaintiffs  who  sue 
as  trustees  were  appointed  by  the  German  portion  of 
the  original  congregation,  after  the  separation,  to  col- 
lect claims  due  to  the  new  congregation.  That  is  what 
they  are  seeking  to  do  in  this  case,  and  we  think  they 
are  competent  and  entitled  to  do  so.  Code,  sec.  2544 ; 
Laughtin  v.  Chreene^  14  Iowa,  94. 

II.  The  next  objection  of  defendants  is  stated  as 
follows :  *'  Since  the  bond  in  this  case  was  given  by  ^  P. 
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:  action 


M.  Guthrie  as  referee,'  to  *  W.  J.  Bohnen- 
JSJf^per-  ^*™P  "  referee/  there  can  be  no  recovery 
bui^"*'  against  P.  M.  Guthrie  as  an  individual.'* 
It  is  true  that  Guthrie  is  described  in  the 
first  part  of  the  instrument  as  referee,  but  it  is  also  true 
that  he  is  bound  by  it  personally,  in  his  individu^ 
capacity.  It  requires  him  to  make  certain  payments, 
not  in  a  representative  capacity,  but  as  an  individual. 
It  is  signed  by  him  as  an  Individ nal,  audit  is  not  shown 
that  any  one  but  himself  and  his  co-defendants  are 
under  any  obligation  to  make  the  payments  for  which 
it  provides.  In  view  of  the  language  of  the  obligation 
and  the  facts  in  the  case,  we  think  the  objection  under 
consideration  is  not  well  taken. 

III.    The  third  objection  is  stated  as  follows :  ^*  The 
contract  was  without  consideration,   and  this  appears 

3  :  HM  of  ^^ho^t  conflict  in  the  evidence,  and  the 

S?d"emtion7or  court  should  have  so  instructed  the  jury.'* 
^^^'  It  is  shown  that  by  the  usage  of  the  Catholic 

Church,  and  by  deed,  the  title  to  all  the  property  used 
by  the  St.  Joseph  Congregation  prior  to  the  division  was 
vested  in  the  bishop  of  Dubuque.  It  is  urged  that,  in 
consequence  of  this  fact,  no  title  passed  by  virtue  of  the 
alleged  sale ;  therefore,  that  there  was  no  consideration 
for  the  obligation  in  suit.  While  it  is  true  that  the 
legal  title  to  this  property  was  in  the  bishop,  yet  it 
appears  that  it  was  so  held  for  the  use  and  benefit  of  the 
St.  Joseph  Congregation  as  originally  constituted,  and 
that  all  members  of  that  congregation  who  obeyed  the 
rules  of  the  church  were  entitled  to  participate  in  such 
use  and  benefit.  It  also  appears  that  the  new  congrega- 
tion relinquished  all  claim  to  this  property  after  their 
new  edifice  was  ready  for  use,  and  that  the  English* 
speaking  portion  of  the  old  congregation  have  had  the 
exclusive  use  and  benefit  of  the  property  since  the  new 
church  was  built.  It  also  appears  that  the  division  of 
the  congregation  has  been  completed  as  planned.  Cer* 
tainly,  the  settling  of  the  troubles  which  led  to  the 
division,  the  withdrawal  of  the  new  congregation,  and 
the  right  of  those  who  remained  to  the  exclusive  use 
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and  benefit  of  the  property,  formed  a  snfiicient  considera- 
tion to  support  the  undertaking  of  defendants. 

Affibmsd. 

Reed,  J.,  dissenting  on  third  point  in  the  foregoing 
opinion. 


1. 


2. 


8. 


Rowland  et  al.  v.  Brown. 

Tax  Sale  and  Deed:  notice  to  bedeem:  febson  m  pobsbssion  : 
who  IB.  A  woman  who  hajB  an  interest  in  land  sold  for  taxes,  and 
who  resides  on  it  at  the  time  the  notice  to  redeem  is  given,  not  as 
having  any  control  of  the  land,  but  simply  as  housekeeper  for  her 
brother,  who  has  fuU  control,  is  not  a  person  in  possession  in  such 
sense  that  she  is  entitled  to  have  such  notice  served  on  her. 
[Beck,  J.,  dissenting]. 


DESCRIPTION   of   LAND:    NtJMBEB   OF   AOBBS. 


notice  to  redeem  from  tax  sale,  which  was  otherwise  unobjection- 
able, described  the  land  as  the  "  N.  W.  3^  of  the  N.  E.  ^  of  section 
thirty  (80),  township  seventy-two  (7d),  range  twenty-four  (24), 
80  acres,**  when  in  fact  the  subdivision  described  contained  forty 
acres.  HM  that  the  description  was  sufficient,  because  the 
number  of  acres,  being  inconsistent  with  the  area  as  shown  by  the 
other  certain  description,  must  be  rejected  as  surplusage,  under 
the  rule  of  Ufford  v*  WUkins,  88  Iowa,  112.  (See  opinion  for  cases 
distinguiahed). 


— :  — :  FBOOF  OF  SERVICE  :  ATTACHED  AFFIDAVIT :  COUNTY 

OF  6EBVIGB  AND  OF  GERTiFYiNa  NOTARY .  Where  a  retum  of  service 
of  a  notice  to  redeem  is  made  on  the  same  pap^,  it  may  be  verified 
by  a  proper  affidavit  attached  and  referring  thereto ;  it  need  not 
be  on  the  same  paper.  (^SiuU  v.  Moore,  70  Iowa,  150 ;  Johnson  v. 
Brown,  71  Iowa,  009).  Nor  need  the  retum  show  the  county  of 
service ;  for  that  is  immaterial  where  the  service  is  personaL  Nor 
is  such  service  deficient  because  it  does  not  show  for  what  county 
the  notary  who  administered  the  oath  was  qualified  to  act ;  for  of 
that  the  courts  wiU  take  judicial  notice.  (See  Stoddard  v,  Sloan, 
65  Iowa,  685). 

Appeal  from  Clarke  District  Court 


Piled,  March  12,  1888. 

Action  in  equity  to  set  aside  a  tax  deed,  and  to 
redeem  the  land  therein  described  from  tax  sale.    On 
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the  hearing  iii  the  district  court,  the  petition  of  the 
plaintiffs  was  dismissed,  and  the  costs  of  the  action 
taxed  to  them.    Plaintiffs  appeal. 

M^  L.  Temple  and  John  Chaney^  for  appellants. 

T.  M.  Sttuirt,  for  appellee, 

Robinson,  J. — I.  The  question  involved  in  this 
case  is  stated  by  appellants  to  be  ^'  the  sufficiency  of  the 
1.  Tax  sale  and  ^^otice  of  expiratiou  of  the  time  for  redemp- 
tS^wm?*  tion.'*  The  land  in  controversy  was  sold 
pSS^iok ;  ^^^  delinquent  taxes  on  the  second  day  of 
who  Is.  '  October,  1882.  The  certificate  of  purchase 
was  assigned  to  defendant^  who  obtained  a  treasurer's 
deed  for  the  land  6n  the  twelfth  day  of  May,  1886. 
January  21,  1886,  the  notice  in  controversy  was  served 
on  J.  G.  Bowland,  in  whose  name  the  land  was  taxed, 
and  on  Henry  Bowland.  It  is  urged  by  appellants  that 
the  service  of  the  notice  was  not  sufficient,  for  the  rea- 
son that  it  was  not  made  on  Nellie  Rowland,  who  is  a 
plaintiff  in  this  action,  and  who  had  an  interest  in  the 
land  at  the  time  in  question.  The  evidence  in  regard  to 
her  ownership  and  the  possession  of  the  land  is  as 
follows:  J.  C.  Rowland  testified  that  '^ on  the  twenty- 
first  day  of  January,  1886,  and  prior,  my  brother,  J.  H. 
Rowland,  and  sister,  Nellie  Rowland,  were  living  on 
this  forty,  occupying  the  house,  and  in  possession  of 
the  property.  My  brother's  name  is  Henry, — ^is  known 
as  J.  H., — and  he  has  been  in  x>ossession  of  this  land  all 
the  time.  J.  H.  Rowland  is  a  single  man,  and  his 
sister,  Nellie,  aged  about  nineteen  years,  kept  house  for 
him,  and  lived  with  him  on  the  property,  and  she  was 
one  of  the  heirs  to  the  property.  I  had  bought  J.  H. 
Rowland's  share  in  the  land,  and  was  permitting  him 
to  live  on  it,  and  his  sister  with  him,  keeping  house  for 
him.  In  1886  it  was  part  pasture  and  part  meadow-land, 
and  in  1885  was  pastured  by  J.  H.  Rowland.  He  and 
his  sister  lived  there."  J.  H.  Rowland  testified  as  fol- 
lows: "In  January,  1886,  I  lived  on  the  land  in  con- 
troversy, and  was  a  farmer.    I  had  this  piece  of  land  in 
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pasture,  and  pastured  on  it  my  horses,  cattle  and  hogs. 
My  sister  was  keeping  honse  for  me.  The  land  belonged 
to  my  brother,  J.  C.  Rowland,  mostly,  and  I  rented  of 
him."  The  statute  requires  the  notice  to  be  served 
^^  upon  the  i>er8on  in  possession  of  Buch  land  or  town-lot, 
and  also  upon  the  person  in  whose  name  the  same  is 
taxed,  if  such  person  resides  in  the  county  where  the 
land  is  situated."  The  notice  is  not  required  to  be 
served  on  the  owner  unless  he  is  in  possession  of  the 
land,  or  unless  it  is  taxed  in  his  name ;  therefore  the 
fact  that  Nellie  Rowland  had  an  interest  in  the  prop- 
erty did  not  require  that  notice  be  served  on  her. 
The  material  inquiry  is,  was^she  in  possession  of  the 
property,  either  alone  or  in  connection  with  another, 
within  the  provision  of  the  statute  we  have  quoted  1 
The  possession  contemplated  by  this  provision  is  actual 
and  not  constructive.  It  involves  the  occupying  and 
controlling  of  the  land,  and  not  a  mere  residence  upon 
it.  It  will  be  noticed  that  no  claim  is  made  that  Nellie 
had  any  control  over  the  premises,  nor  any  interest 
therein,  as  resulting  from  her  residence  thereon.  She 
appears  to  have  been  a  member  of  the  family  of  her 
brother,  for  the  purpose  of  serving  him  as  a  housekeeper. 
He  rented  the  land  from  his  brother,  and  not  from 
Nellie,  and  occupied  it  for  his  own  use  and  benefit.  His 
stock  was  pastured  on  the  land,  and  he  seems  to  have 
been  the  only  one  who  had  a  right  to  occupy,  use  and 
control  it  when  the  notice  was  served.  If  the  construe^ 
tion  of  the  statute  contended  for  by  appellants  be  the 
true  one,  then  it  would  be  necessary  to  serve  the  notice, 
not  only  upon  the  person  in  actual  possession  of  the 
land,  but  upon  each  adult  member  of  his  family.  We 
cannot  think  that  this  was  the  intent  of  the  general 
assembly,  and  conclude  that,  under  the  facts  of  this  case, 
notice  was  not  required  to  be  served  on  Nellie  Rowland. 
II.  The  next  objection  urged  against  the  notice  is 
that  it  did  not  sufficiently  describe  the  land.      The 

2.  — : :      description  therein  contained  is  as  follows : 

uSWmbSJ  ''  N.  W.  i  of  the  N.  E.  i  of  section  thirty 
«f  acres.        ^g^^^    towuship-  seveuty-twO    (72),    range 
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twenty-four  (24),  30  acres."  The  evidence  shows  that 
the  northeast  quarter  of  the  northwest  quarter  of  section 
30,  in  question,  contains  forty  acres.  It  is  claimed  by 
api)ellants  that  the  notice  informed  the  persons  on 
whom  it  was  served  that  it  was  the  intent  of  the  owner 
of  the  certificate  to  take  a  deed  for  thirty  of  the  forty 
acres  contained  in  the  tract  described,  and  that  since 
the  thirty  acres  were  not  particularly  described,  the 
notice  is  insufficient  for  any  purpose.  Blair  Town  Lot 
<fr  Land  Co.  v.  Scott,  44  Iowa,  144 ;  Poindexter  v. 
DoolUtle,  54  Iowa,  52;  Vaughan  v.  Stone,  55  Iowa, 
214 ;  and  Roberts  v.  Deeds,  57  Iowa,  320,  are  cited  in 
support  of  this  claim.  ]^e  do  not  think  these  cases 
sustain  the  claim  of  appellants.  It  is  not  pretended 
that  the  sale  was  of  ^'30  acres"  in  the  tract  described  ; 
and  the  notice  certainly  does  not  state  that  a  deed  for 
but  thirty  acres  will  be  made  if  the  property  is  not 
redeemed.  The  description  given  is  complete  without 
the  addition  '^  30  acres ; "  hence  this  may  be  rejected  as 
mere  surplusage.  It  is  a  rule  of  construction  adopted 
by  this  court  that  when  the  quantity  of  land  mentioned 
in  a  deed  as  a  part  of  the  description  is  inconsistent 
with  the  area  as  shown  by  other  certain  description,  the 
statement  of  quantity  will  be  rejected.  Ufford  v.  WiZ- 
kins,  33  Iowa,  112.  We  think  the  same  rule  should  be 
applied  to  the  notice  in  controversy.  The  notice 
directed  the  attention  of  the  persons  on  whom  it  was 
served  to  the  date  of  the  tax  sale,  the  name  of  the  pur- 
chaser, and  the  tract  of  land  sold,  as  well  as  to  the  time 
within  which  redemption  was  required  to  be  made. 
They  could  not  have  been  misled  by  the  erroneous  part 
of  the  description  in  question. 

III.    It  is  insisted  that  the  proof  of  service  of  the 
notice  was  insufficient  to  authorize  the  treasurer  to 

3^ . .      issue  the  deed.    An  unverified  return  was 

viS?fa*ttao^  made  on  the  notice.  An  affidavit  of  the 
5?mft?Vf8er-  agent  of  the  holder  of  the  certificate  of 
clnifyto/'  purchase  was  attached,  stating  that  service 
notary.  j^g^  ho&TL  made  as  shown  by  the  return. 

This   was   a   sufficient   compliance   with  the  statute. 
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Johnson  v.  Brown^  71  Iowa,  609 ;  StuU  v.  Moore^  70 
Iowa,  160.  It  is  farther  objected  that  the  connty  in 
which  service  was  made  is  not  shown  in  t^e  return. 
The  statute  requires  the  notice  to  be  served  on  the  per- 
son in  possession  of  the  land,  and  on  the  person  in 
whose  name  it  is  taxed,  if  he  resides  in  the  county 
where  the  land  is  situated.  The  place  of  service  is  not 
material  where  there  is  actual  service ;  and  the  return 
need  show  only  the  service,  and  the  particular  mode 
thereof.  In  this  respect  the  requirements  are  not  the 
same  as  in  the  case  of  an  original  notice.  Code,  sees. 
894,  2604.  It  is  also  said  that  the  proof  of  service  is 
deficient,  in  that  it  is  not  shown  for  what  county  the 
notary  who  administered  the  oath  to  the  agent  was 
qualified  to  act.  We  held  in  Stod^rd  v.  Slpan,  65 
Iowa,  685,  that  we  would  take  judicial  notice  of  the 
official  character  of  a  notary  public,  and  of  the  county 
for  which  he  was  appointed.  This  case  falls  within  the 
scope  of  that  decision. 

Affirmed. 

Beck,  J.,  ( Qiesenting).  In  my  opinion,  the  record 
shows  that  Nellie  Rowland  was  in  possession  of  the 
land  jointly  with  her  brother  J.  C.  Rowland,  and  her 
rights  are  not  cut  off,  for  the  reason  that  she  was  not 
served  with  notice  of  the  expiration  of  the  time  for 
redemption. 


Hosic  y.    The   Chicago,  Bock  Island   &   Pacific  ^  "fg' 
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1.    Bailroads:    injttby   to    brakbman:    DEFEcnvB   appuancbs; 

CUSTOM  NO  EXCUSE.  PlamtifF  was  one  of  defendant's  brakemen,  75  m\ 
and  he  sues  for  in jnriee  received  on  account  of  defendant's  ncKli*  -^Lili) 
gence  in  loading  a  flat-car  with  machinery,  and  placing  it  in  the  xm  sS 
train  so  that  his  duties  required  him  to  pass  over  it,  without  provid- 1  75  0K{ 
ing  it  with  a  foot-board  so  as  to  make  such  passage  safe.    Held  1  ^  ^' 


that  there  was  evidence  ftom  which  the  jury  were  justified  in  find-  'j||  ^1 
ing  that  defendant  was  negligent  in  not  providing  a  foot-board,  ^' 

and  that  the  fact  that  such  negligence  was  customary  would  not 
relieve  defendant  from  liability  for  its  consequences. 


\ 
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3. 


:  :  — ——  :  ASSUMPTION  OV  BISK.  In  Buoh  case,  though 

plaintiff  knew  that  defendant  was  accustomed  to  have  cars  so 
loaded  without  providing  foot-boards,  it  was  not  shown  to  be 
usual  to  place  such  cars  where  brakemen  were  required  to  pass 
OTer  them.  Therefore  it  could  not  be  said  that  he  assumed  the 
risk  by  accepting  the  serviee. 


8. 


^:     -^ :     GOING     ON     DANGEROUS     CAB:     CONTBIBUTOBT 

NEOUGRNCB  *.  QUESTION  FOB  JUBT.  In  such  case,  even  if  plaintiff 
knew,  before  going  upon  the  car  loaded  with  machinery  and  not 
provided  with  a  foot-board,  that  an  attempt  to  pass  over  it  would  be 
dangerous,  he  could  not,  as  matter  of  law,  be  said  to  be  guilty  of  con- 
tributory negligence  in  going  upon  it,  for  that  was  a  question  for 
the  jury,  and  depended  upon  the  natute  of  his  duties,  the  urgency 
of  the  case,  and  the  orders  of  his  superiors,  as  shown  by  the  evi- 
dence.   ( See  opinion  for  oases  distinguiahed  )  • 

Appeal  from  MahdsJca  District  Ctowr^.— Hon.  J.  K. 

Johnson,   Judge. 

Piled,  May  10,  1888. 

This  is  an  action  brought  to  recover  for  personal 
injuries  alleged  to  have  been  caused  by  the  fault  of 
defendant.  The  case  was  tried  to  a  jury,  and  a  verdict 
returned  for  plaintiff.  Judgment  was  rendered  on  the 
verdict,  and  defendant  appeals. 

TJios.  S.  Wright  and  Lafferty  &  Johnson,^  lot 
appellant. 

John  F.  Lacej/j  for  appellee. 

Robinson,  J. — ^On  the  twenty- third  day  of  Novem- 
ber, 1883,  plaintiff  was  in  the  employ  of  defendant  as 
head  brakeman  on  a  freight  train.  He  was  about 
eighteen  years  of  age,  had  been  in  the  service  of  defend- 
ant for  two  months  preceding  the  date  named,  and 
had  acted  as  brakeman  at  different  times  for  a  year.  At 
12:45  o'clock  in  the  morning  of  the  day  named,  the 
train  on  which  plaintiff  was  employed  left  Bock  Island 
on  its  run  through  Sigourney  to  Oskaloosa.  The  train 
contained  a  platform-car,  loaded  with  plows  and  other 
farming  implements,  which,  at  the  time  in  question, 
was  the  second  car  from  the  engine.  This  car  was  not 
provided  with  a  foot-board,  and  could  be  passed  over 
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only  by  stepping  on  the  implements  with  which  it  was 
loaded.  As  the  train  approached  Sigonrney,  the  plain- 
tiff  attempted  to  pass  over  this  car  to  set  a  brake,  and  in 
so  doing  fell  to  the  gronnd  in  such  a  manner  that  several 
car- wheels  passed  over  his  right  arm,  crushing  it,  and 
'  causing  it  to  be  amputated  above  the  elbow.  Plaintiff 
contends  that  his  fall  was  due  to  the  negligence  of 
defendant  in  not  providing  the  car  in  question  with  a 
suitable  passage-way  over  its  load. 

I.    It  is  claimed  by  appellant  that  the  car  from 
which  plaintiff  fell  was  loaded  in  the  manner  usual  on 

its  road,  and  that  it  was  not  customary  at 

'■  ^^!    that  time,  and  never  had  been,  to  pla«e 

defeptwe  '      f oot-boards  over  cars  so  loaded ;  that  plain- 

AppliaiKMSS 

ouftom  no  tiff  kuew  theso  facts  before  he  was  employed 
by  defendant ;  and  that,  by  accepting  service 
with  that  knowledge,  he  assumed  all  risks  and  hazards 
growing  out  of  the  manner  of  loading  such  cars  without 
foot-boards.  We  understand  that  foot-boards,  other- 
wise known  as  *' running-boards,"  are  placed  lengthwise 
of  the  car,  and  above  their  loads,  in  such  manner  as  to 
afford  a  convenient  way  for  the  use  of  brakemen  in 
passing  from  one  part  of  the  train  to  another.  Under 
the  charge  of  the  court,  the  jury  must  have  found  that 
defendant  was  negligent  in  not  providing  a  foot-board 
for  the  car  in  question.  This  being  true,  the  fact  that 
such  negligence  was  usual  or  customary  would  not 
relieve  defendant  from  liability  for  its  consequences. 
Hamilton  v.  Des  Moines  VaUey  Ry.  Co.^  86  Iowa,  38. 
But  we  do  not  think  the  jury  would  have  been  justified 

,      in  finding  from  the  evidence  that  plaintiff 

5^"ofrisE^  assumed  the  risk  alleged  by  defendant.  It 
is  true  that  it  was  common  for  defendant  to 
haul,  cars  of  agricultural  implements  which  were  not 
provided  with  foot-boards,  but  it  was  not  shown  to  be 
usual  to  place  such  cars  where  the  brakemen  were 
required  to  pass  over  them  in  the  discharge  of  their 
duties.  On  the  contrary,  the  jury  might  well  have 
found  from  the  evidence  that  it  was  usual  to  place  them 
near  the  middle  of  the  train.    As  to  whether  it  was  the 
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rule  o'f  the  defendant  to  provide  cars  like  that  in  con- 
troversy with  foot-boards,  the  evidence  was  conflicting, 
but  the  jury  were  justified  in  finding  that  it  was  negli- 
gence  not  to  provide  them, 

II.    Appellant  insists  that  if  appellee  knew,  before 
going  onto  the  car  from  which  he  fell,  that  an  attempt  * 

to  pass  over  it  would  be  dangerous,  then  he 

'  eoinir  on        was  negligent  in  making  the  attempt,  and 

cap :  oontri;    should  uot  be  permitted  to  recover  in  this 

butoiy  negil* 

irenoe :  ques-    actiou,  f or  the  reasou  that  his  own  wrong 

tion  for  jury* 

contributed  to  the  injury  of  which  he 
complains.  It  is  even  suggested  that  plaintiff  should 
have  refused  to  go  out  with  his  train  because  it  con- 
tained the  car  in  question.  Whether  plaintiff  was 
negligent  in  attempting  to  pass  over  the  car  does 
not  depend  entirely  upon  his  knowledge  of  the 
danger  involved,  but  rather  upon  all  the  circum- 
stances of  the  case.  It  was  not  the  duty  of  the 
plaintiff  to  refuse  to  go  out  with  his  train.  When 
this  left  Rock  Jsland,  it  was  dark,  and  it  is  not  shown 
that  he  knew  there  was  no  passage-way  over  the  car  in 
question  until  the  moment  of  his  going  onto  it  at  the 
time  of  the  accident.  We  think  the  evidence  shows 
that  at  that  time  he  must  have  known  the  condition  of 
the  ^car,  and  is  chargeable  with  knowledge  that  an 
attempt  to  pass  over  it  would  be  dangerous.  Will  that 
fact  defeat  his  recovery  t  Appellant  insists  that  it  will, 
and  cites  numerous  decisions  of  this  court  in  support  of 
its  position.  But  none  of  those  decisions  involve  the 
principle  of  this  case.  In  Kroy  v.  Chicago^  It.  I.  &  P. 
Jiy.  Co.,  82  Iowa,  868,  the  brakeman  had  attempted  to 
uncouple  a  train  while  in  motion.  The  attempt  was  not 
only  dangerous,  but  was  made  without  orders.  It  was 
not  in  the  line  of  his  duty,  and  was  not  sanctioned 
by  any  one  having  authority  to  direct  the  act  to  be  done, 
and  it  was  properly  held  that  there  could  be  no  recov- 
ery for  his  death,  which  resulted  from  the  unauthorized 
attempt. 

In  MkiZdowney  v.  III.  Cent.  Hy.  Co.,  39  Iowa,  616, 
the  plaintiff's  intestate  voluntarily  undertook  tomftke  a 
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conpliDg  while  the  cars  were  in  motion.  He  was  warned 
by  some  of  the  trainmen  not  to  make  the  attempt,  as  it 
was  dangerous.  He  could  see  that  the  warning  was  well 
founded,  but  persisted  in  the  attempt,  and  was  injured. 
It  was  not  his  duty  to  make  the  coupling  at  the  time  and 
in  the  manner  attempted.  Other  cases  cited  by  appel- 
lant involve  the  principle  that,  where  an  employe 
sustains  an  injury  in  consequence  of  defective  railway 
appliances  or  appurtenances  of  which  he  had  due  notice, 
and  where  the  injury  results  from  an  act  of  the  injured 
person  which  he  might  have  avoided,  or  which  he  was 
under  no  obligation  to  perform  in  the  manner  which  led 
to  the  injury,  then  he  cannot  recover.  But  these  cases 
have  no  application  to  this  case.  When  the  train 
approached  Sigoumey,  plaintiff  was  riding  on  the  engine. 
At  the  proper  time  for  setting  the  brakes,  he  went  onto 
the  car  next  to  the  engine,  and  attempted  to  set  a  brake, 
but  found  it  would  not  work.  In'  order  to  reach  a  brake 
that  could  be  used,  it  was  necessary  for  him  to  pass 
over  the  car  in  question.  Appellant  insists  that  it  was 
not  necessary  for  him  to  set  a  brake ;  that  the  conductor 
had  told  him,  a  short  time  before,  that  he  need  not  go 
on  top  of  the  train  ;  that  the  train  contained  but  few  cars, 
and  could  be  controlled  with  the  brakes  at  the  rear  end ; 
and  that  it  was  in  fact  so  controlled.  It  is  not  claimed 
that  plaintiff  was  ordered  not  to  take  his  usual  and 
proper  station,  and  it  is  shown  that  this  was  at  the  for- 
ward end  of  the  train.  His  duties  included  the  setting 
of  brakes  at  that  end  when  required.  He  was  at  his 
proper  station  when  the  train  approached  Sigourney, 
and  claims  that  it  was  then  running  at  a  higher  rate  of 
BpeeA  than  was  usual  in  approaching  stations,  and  that 
the  engineer  gave  the  signal  for  brakes.  This  is  disputed 
by  appellant,  but  there  was  evidence  tending  to  support 
the  claim,  and  it  was  for  the  jury  to  determine  tlie  truth 
of  the  matter.  It  appears  that  it  was  not  usual  for  the 
engineer  to  whistle  for  brakes  when  approaching  a 
station,  and  that,  when  he  did,  it  indicated  that  some- 
thing was  wrong  with  the  track ;  that  the  train  was 
going  in  too  fast ;  that  the  brakemen  were  not  doing 
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their  duty,  or  something  else  which  called  for  prompt 
action.  The  jury  were  told  by  the  court  that,  in  passing 
upon  the  question  as  to  whether  plaintiff  was  guilty  of 
negligence  contributing  to  his  injury,  they  should 
consider  among  other  things  whether  or  not  a  signal  for 
brakes  was  given,  ^^and  whether  there  was  any  necessity 
for  setting  the  brakes  on  the  forward  end  of  the  train." 
If  the  signal  for  brakes  was  given,  or  if  plaintiff  had 
good  reason  to  believe  the  brakes  should  be  set  on  his 
end  of  the  train,  what  should  he  have  done  when  he 
discovered  that  the  brake  on  the  first  car  would  not 
work  t  Appellant  seems  to  claim  that  he  should  have 
done  nothing,  for  the  reason  that  he  could  only  set  a 
brake  by  passing  over  the  car  in  question,  and  that  he 
could  only  do  that  by  taking  a  dangerous  risk.  This 
does  not  appear  to  us  to  be  a  correct  view  of  the  case. 
The  efficiency  of  the  railway  service,  and  the  due  pro- 
tection of  life  and  property,  require  prompt  obedience 
to  orders,  and  prompt  discharge  of  duties,  .on  the  part 
of  employes.  And  this  is  especially  true  in  regard  to 
the  management  of  trains  while  in  motion.  It  would 
not  do  to  make  the  subordinate  judge  of  the  propriety 
of  obeying  an  order,  or  to  decide  as  to^  the  necessity  of 
discharging  a  duty.  In  this  case  it  was  the  duty  of 
plaintiff  to  obey  the  signal  if  one  was  given.  If  none 
was  given,  yet  if,  under  the  rules  of  the  road,  brakes 
should  have  been  set  on  his  end  of  the  train,  he  was 
required  to  make  due  effort  to  set  them,  even  though 
danger  to  himself  was  involved  in  the  attempt.  He 
was  not  responsible  for  the  absence  of  the  running- 
board,  nor  for  the  place  the  car  occupied  in  the  train. 
There  was  neither  time  nor  opportunity  to  protest 
against  passing  over  it.  It  is  not  claimed  that  he  was 
negligent  while  on  the  car,  but  that  he  was  in  fault 
in  going  onto  it.  We  do  not  think  the  fact  that  plain- 
tiff attempted  to  pass  over  the  car,  with  knowledge 
of  its  condition,  ought  to  defeat  his  recovery.  Whether 
he  was  negligent  in  fact  was  a  question  properly  sub- 
mitted to  the  jury.  They  found  that  he  was  not,  and 
we  are  not  disposed  to  disturb  their  verdict. 
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III.  Appellant  objects  to  various  portions  of  the 
charge  to  the  jury,  and  to  the  action  of  the  court  in 
refusing  to  give  :certiEtin  instructions  asked  by  defendant. 
It  is  not  necessary  to  consider  these  objections  in  detail. 
It  is  sufficient  to  say,  in  addition  to  what  we  have 
already  said,  that  we  discover  no  prejudicial  error  in 
any  of  the  matters  of  which  complaint  is  made. 

Affirmed. 


Hummel  v.  The  Bane  of  Monsox. 
Mullens  v.  The  Same. 

1.  Agency :  when  fbinoipal  not  bound  bt  agent's  knowuedob. 
The  general  rule  that  the  prinoipal  is  bound  by  the  agent's  knowl- 
edge 14  based  on  the  duty  of  the  agent  to  communicate  to  the  prin- 
cipal his  knowledge  with  reference  to  the  subject  of  negotiation, 
and  the  presumption  that  he  has  performed  that  duty.  But  the 
rule  does  not  hold  where  the  circumstances  are  such  as  to  raise  a 
contrary  presumption.  And  so,  where  defendant's  cashier,  not  as 
cashier,  but  in  his  own  personal  capacity^  by  fraud  procured  the 
plaintiff  to  make  to  him  his  accommodadon*note,  which  he  sold  to 
another  bank  in  exchange  for  a  Chicago  draft,  which  draft  the 
defendant  bank  cashed  through  him  as  its  cashjer,  held  that, 
though  the  bank  would  have  been  liable  to  plaintiff  if  it  had 
cashed  the  draft  with  notice  of  the  fraud,  yet,  as  it  was  against  the 
cashier's  purpose  to  convey  to  the  bank  his  knowledge  of  the  fraud, 
it  was  not  liable  to  plaintiff  as  being  chargeable  with  his  knowledge 
as  its  agent 

d.  Trusts:  pboorbds  of  fraud nr  hands  of TmBDPARTnn.  Where 
defendant's  cashier,  on  his  own  personal  account,  fraudulently 
procured  plaintiff  to  make  to  him  his  accommodation  note,  which 
note  he  negotiated  for  a  draft,  and  cashed  the  draft  as  cashier  of 
the  defendant,  using  a  part  of  the  proceeds  to  pay  a  debt  to  the 
defendant,  and  for  the  residue  taking  cashier's  checks,  which  were 
not  negotiable,  hdd  that  defendant,  though  having  no  actual  or 
constructive  notice  of  the  fraud  at  the  time  the  draft  was  cashed, 
would  stiU  be  liable  to  the  plaintiff  for  any  of  the  proceeds  of  the 
draft  remaining  in  its  hands  to  the  credit  of  the  cashier;  but 
that  it  could  not  be  presumed,  in  the  absence  of  proof,  after  the 
lapse  of  two  years,  that  the  cashier's  checks  had  not  been  paid,  or 
that  there  was  any  residue  of  the  fund .  for  which  defendant 
would  be  liable. 

Vol.  75—44 
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Appeal  from  Jasper  District  Court.— Ron.    W.    R. 

Lewis,  Judge. 

Piled,  May  11, 1888. 

These  canses  involve  the  same  questions,  and  may  be 
disposed  of  in  a  single  opinion.  The  appeal  in  each 
case  is  from  the  order  sustaining  a  demurrer  to  the 
petition. 

Boicsquet  &  Earl^  for  appellants. 
Win,slow  &  Varnum^  for  appellee. 

m 

Reed,  J. — The  substance  of  the  petition  in  each 
case  is  that  one  R.  C.  Anderson,  who  at  the  time  was 

defendant's   cashier   and  general  business 

'  when  piiDoi-    mauafiTer,    defendant   beine  a   corporation 

by  afrent*s      engaged  m  a  general  banking  business,  by 

means  of  certain  false  and  fraudulent  repre- 
sentations as  to  his  financial  condition  and  the  uses  to 
which  he  intended  to  devote  the  money  to  be  obtained 
thereon,  induced  plaintiff  to  execute  to  him  an  accom- 
modation promissory  note  for  five  thousand  dollars ;  that 
he  afterwards  negotiated  said  note  to  an  innocent 
purchaser,  in  the  one  case  to  the  Bes  Moines  National 
Bank,  and  in  the  other  to  the  Bank  of  Newton,  receiv- 
ing therefor  in  each  case  the  draft  of  the  purchaser  on 
its  correspondent  in  Chicago,  payable  to  his  own  order ; 
that  he  subsequently  indorsed  the  draft  to  defendant, 
which  collected  the  money  thereon,  and  appropriated 
the  same  to  its  own  use ;  that  in  the  purchase  of  said 
draft  Anderson  acted  as  the  agent  of  defendant,  and  for 
it,  and  in  its  name,  received  the  same,  and  did  all  of  the 
business  pertaining  to  the  transaction ;  that  at  the  time 
he  knew  and  had  in  mind  the  fact  that  the  draft  was 
the  proceeds  of  said  note,  and  that  the  signature  of 
plaintiff  to  the  note  had  been  obtained  by  the  fraudulent 
means  alleged ;  and  that  at  the  maturity  of  the  note 
plaintiff  was  compelled  to  pay  the  same ;  and  that  he 
has  not  been  reimbursed  therefor  except  in  the  case  of 
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Mullens  by  a  small  payment  made  by  Anderson^  The 
propositions  on  which  plaintiff 's  case  rests  are  (1)  that 
as  the  note  was  obtained  by  fraud,  plaintiff  had  a  lien 
upon  the  proceeds  in  Anderson's  hands  for  his  indem- 
nity against  the  note,  or,  in  other  words,  was  the 
equitable  owner  of  the  proceeds,  and  may  pursue  the 
same  in  the  hands  of  any  person  who  received  tliem 
from  Anderson  with  notice  of  his  rights ;  and  (2)  that 
defendant  is  charged  with  knowledge  of  the  facts  out  of 
which  plaintiff's  lien  or  ownership  of  the  draft  arose,  by 
the  knowledge  of  Anderson,  which  was  present  in  his 
mind  when  he  made  the  purchase  for  it. 

For  the  purposes  of  the  case  the  correctness  of  the 
first  proposition  will  be  conceded.  With  reference  to 
the  other  proposition,  it  will  be  observed  that  the 
transaction  in  which  the  note  was  obtained  in  no  manner 
I)ertained  to  the  business  of  Anderson's  oflBice  or  agency, 
but  was  a  mere  personal  matter  between  him  and  plain- 
tiff, so  that  defendant  is  in  no  manner  responsible  for 
the  fraud  which  was  perpetrated  on  plaintiff  in  the 
transaction.  It  is  also  to  be  observed  that  there  is  no 
claim  that  any  other  officer  or  agent  of  defendant  had 
any  knowledge  of  that  transaction,  or  that  the  draft  was 
the  proceeds  of  a  note  obtained  from  plaintiff.  But  the 
effort  is  to  charge  it  with  the  liability  on  the  ground 
solely  of  Anderson's  knowledge.  If  the  alleged  fraud 
upon  plaintiff  had  been  perpetrated  by  another  than 
Anderson,  from,  whom  he,  acting  for  defendant,  had 
purchased  the  draft  with  the  knowledge  alleged  in  this 
case,  there  probably  would  be  but  little  doubt  that 
under  the  settled  rule  of  law  defendant  would  be  liable, 
and  this  whether  the  knowledge  was  acquired  in  the 
course  of  the  transaction  of  making  the  purchase  or 
independently  of  it,  if  it  was  present  in  his  mind  at  the 
time.  The  general  rule  is  that  the  principal  is  bound 
by  the  knowledge  of  his  agent,  and  that  rule  is  based  on 
the  duty  of  the  agent  to  communicate  to  the  principal 
his  knowledge  with  reference  to  the  subject  of  the 
negotiation,  and  the  presumption  that  he  has  p^erformed 
that  duty.    Distilled  Spirits^  11  Wall.  356.    There  are 
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exceptiouSy  however,  to  the  rule.  Cases  may  often  arise 
in  which  the  knowledge  of  the  agent  has  been  acquired 
under  such  circumstances  that  he,  is  not  at  liberty  to 
communicate  it.  This  would  be  true  in  the  case  of  an 
attorney  or  solicitor  who,  having  acquired^  information 
in  professional  confidence  in  one  transaction,  is  after- 
wards employed  by  another  client  with  reference  to  the 
same  subject-matter.  In  such  case,  as  the  agent  could 
not,  without  a  violation  of  the  confidence  of  his  former 
client,  make  the  disclosure  of  his  knowledge  to  his 
present  principal,  there  can  be  no  presumption  that  he 
did  disclose  it.  Lowther  v.  OarUon^  2  Atk.  242 ;  Pres- 
ton V.  Tubhiriy  1  Vem.  287 ;  Hewitt  v.  Loosemore^  9 
Hare,  456;  Distilled  Spirits^  supra.  And  we  think 
another  exception,  founded  on  a  similar  reason,  arises 
when  the  circumstances  are  such  as  to  render  it  certain 
that  the  agent  did  not  communicate  his  knowledge  or 
information  to  his  principal.  The  notice  to  the  princi- 
pal of  such  facts  as  were  known  to  the  agent,  and  were 
present  in  his  mind  at  the  time  of  the  transaction,  but 
the  knowledge  of  which  was  not  acquired  in  the  busi- 
ness of  the  agency,  is  constructive.  Ordinarily,  the 
circumstances  are  such  as  to  beget  a  presumption  that 
the  communication  was  in  fact  made.  But  when  they 
are  of  such  character  that,  according  to  all  human  expe- 
rience and  observation,  the  probability  is  just  the 
reverse,  it  would  be  absurd  to  indulge  that  presumption. 
See  Kennedy  t.  Oreen^  3  Mylne  &  K.  699.  In  the 
present  case,  if  defendant  had  had  actual  notice  when  it 
took  the  draft  of  the  facts  known  to  Anderson,  it  would 
have  been  chargeable.  But  there  is  no  probability  that 
it  would,  with  that  knowledge,  have  taken  it,  and 
thereby  incurred  the  liability.  If  he  had  communicated 
to  it  the  facts  within  his  knowledge  before  receiving  the 
benefits  which  accrued  to  him  under  the  transaction,  all 
the  objects  he  had  in  view  would  have  been  defeated. 
His  connection  with  the  transaction  with  plaintiff,  and 
his  object  in  disposing  of  the  draft,  were  such  that  it  is 
extremely  improbable  that  he  ever  made  the  communi- 
cation to  it,  and  we  think  it  cannot  be  charged  with 
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constrnctive  notice  of  the  facts.  It  was  contended  by 
counsel  for  appellee  that  Anderson,  being  himself  the 
seller  of  the  draft,  could  not  act  as  agent  for  defendant 
in  its  purchase.  The  rule,  undoubtedly,  is'  that  one 
occupying  a  position  of  trust  cannot  bind  his  principal 
by  a  contract  in  which  he  has  an  adverse  interest.  But 
this  question  is  not  deemed  of  practical  importance  in 
the  case.  The  question  whether  defendant  is  liable  to 
plaintiff  does  not  depend  upon  whether  Anderson  had 
authority  to  make  that  particular  purchase,  or  on 
whether,  by  its  subsequent  action,  it  has  ratified  the 
purchase,  but  on  whether  it  is  chargeable  with  notice 
of  the  facts  known  to  him. 

In  one  of  the  causes  it  is  averred  that  when  Ander- 
son indorsed  the  draft  to  defendant  he  applied  a  portion 

of  the  proceeds  in  satisfaction  of  an  indebted- 
oeeds  M         ness  he  was  owing  it,  and  for  the  balance  he 

^d***rties.  ^^®^®^  *^  himself  what  is  denominated 
*^  cashiers'  checks,*'  the  same  being  non- 
negotiable  instruments.  And  it  was  contended  that  the 
delivery  of  these  checks  did  not  constitute  the  defend- 
ant a  purchaser  for  value  of  the  draft,  and  that  it  is 
liable  on  that  ground.  It  is  doubtless  true  that  defend- 
ant could  have  been  held  for  any  balance  of  the  proceeds 
of  the  draft  remaining  in  its  hands  to  the  credit  of 
Anderson  after  it  was  informed  of  the  fraud  perpetrated 
by  Anderson  in  obtaining  the  note,  and  that  the  draft 
was  the  proceeds  of  the  note.  But  it  does  not  appear 
from  any  averment  of  the  petition  that  it  was  informed 
of  these  facts  at  any  time  before  the  commencement  of 
the  suit,  which  wa^  several  years  after  the  transaction. 
Neither  is  it  alleged  that  any  i)ortion  of  the  proceeds 
then  remained  in  its  hands.  The  mere  fact  that  the 
checks  were  not  negotiable  does  not  raise  a  presumption 
that  they  have  not  been  paid. 

We   think   the  demurrers  to  the  petitions  were 
properly  sustained. 

Affibmsd. 
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COMPAlSrY. 


1. 


2. 


8. 


4. 


Corporations:  amendments  to  abticlbs:  aoknowlbdoment  and 
BBOOBDiNG.  The  articles  of  incorporation  of  a, company  organized 
for  pecuniary  profitcan  be  amended  only  by  an  instrument  signed 
and  acknowledged  by  a  person  or  persons  duly  authorized  so  to  do, 
and  recorded,  in  the  same  manner  as  is  required  for  original  arti- 
cles by  section  1060  of  the  Code. 

Pleading :  confession  and  ay oidangb  : ,  confession  by  implica- 
tion. A  plea  in  avoidance  must,  for  the  purposes  of  the  plea,  confess 
the  matter  which  it  seeks  to  avoid ;  but  such  confession  need  not  be  in 
terms,  but  may  be  by  implication  ;  and  such  implication  will  arise 
by  operation  of  law  where  the  plea  in  avoidance  does  not  deny  any 
of  the  matter  sought  to  be  avoided. 

Pleading :  bbply  :  oonfbbsion  and  avoidanob  :sffbct  of  implied 
confession  on  implied  denial.  I^nce  the  averments  of  an  answer 
in  which  no  counter-claim  is  pleaded  are  deemed  to  be  denied  by 
operation  of  law,  and  since  a  denial  implied  by  law  is  governed  by 
the  same  rules  as  one  formally  pleaded,  and  since  inconsistent 
defenses  may  be  stated  in  the  same  reply,  it  f oUows  that  the  denial 
which  is  implied  by  law  is  not  waived  by  pleading  a  defense  in  the 
reply  which  is  inconsistent  therewith.  And  in  this  caae^  where 
d^endant  pleaded  a  certain  fact  in  defense,  and  plaintiff,  in  his 
reply,  pleaded  matter  in  avoidance,  without  fully  admitting  such 
defense,  held  that,  while  he  must  be  regarded  as  admitting  it  for 
the  purposes  of  his  plea  in  avoidance,  yet  it  is  not  to  be  regarded  as 
admitted  as  against  the  denial  which  arose  by  operation  of  law,  so 
as  to  relieve  the  defendant  from  the  burden  of  proving  it  (See 
opinion  for  cases  cited  ). 


Insurance:  mtttual  company:  bstoppsl  of  mrmbbbs  to 
DENY  articles  OF  INCORPORATION.  A  member  of  a  mutual  insur- 
ance company,  in  an  action  to  recover  upon  a  policy  therein,  where 
the  defense  is  made  that  he  has  failed  to  oomply  with  an  amend- 
ment to  the  articles  of  incorporation,  is  not  estopped  from  pleading 
that  such  amendment  was  never  legally  adopted  and  was  not  apart 
of  the  contract,  unless  it  is  shown  that  he  knew  of  such  amend- 
ment and  contracted  with  reference  thereto. 


Appeal  from    Ihma   District    Cowt. — Hok.    L.  G. 

ELiNNE,  Jndge. 


Piled,  May  11,  1888. 
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This  is  an  action  on  a  policy  of  insurance  issued  by 
defendant.  There  was  a  trial  by  jury,  and  verdict  and 
judgment  for  plaintiff.    The  defendant  appeals. 

S.  J).  Nichols^  for  appellant. 

CfharUa  A.  CZarJc^  for  appellee. 

RoBiKSOK,  J. — The  petition  alleges  that  defendant 
is  a  corporation  for  pecuniary  profit,  duly  organized 
under  l^e  laws  of  the  state  of  Iowa ;  that  on  th^  fifteenth 
day  of  December,  1884;  it  issued  the  policy  in  suit,  and 
thereby  insured  Crenshaw  &  Day  against  loss  or  damage 
by  fire  or  lightning,  to  the  amount  of  three  thousand 
doUars,  on  their  grist-mill,  including  building  and 
machinery,  said  policy  to  be  in  force  so  long  as  the 
assured  should  remain  members  of  the  defendant  cor- 
poration. The  loss  of  the  property  by  fire  while  the 
policy  was  in  force,  the  refusal  of  defendant  to  pay  the 
amount  of  the  loss,  and  the  assignment  of  the  claimt  here- 
for  to  plaintiff,  are  also  alleged.  The  answer  of  defendant 
admits  the  allegations  of  the  petition,  but  denies  liability 
for  the  loss  in  question.  As  a  defense  it  alleges  that  it  is  a 
mutual  insurance  company,  and  that  all  of  its  policy- 
holders are  members  of  it,  mutually  bound  by  its  articles 
of  incorporation  and  by-laws ;  that  said  Crenshaw  &  Day 
became  members  of  defendant  when  said  policy  of  insur- 
ance was  issued,  and  became  bound  to  comply  with  all  the 
requirements  of  the  articles  of  incorporation  of  defendant, 
the  fifteenth  article  of  which  is  in  words  as  follows: 
^^  Should  any  mill  insured  in  the  company  be  shut  down, 
or  remain  idle,  from  any  cause  whatever,  more  than 
twenty  days  continuously,  it  shall  be  the  duty  df  the 
insured  to  notify  the  secretary  of  the  company  of  such 
fact,  and  of  the  length  of  time  such  stoppage  will  prob- 
ably continue,  giving  the  cause  thereof,  and,  if  he  fails 
so  to  do,  his  policy  shall  be  considered  suspended  from  the 
expiration  of  such  time  until  the  mill  shall  resume 
work,  or  it  is  reinstated  by  the  secretary."  The  answer 
further  alleges  that  when  the  mill  in  controversy  was 
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destroyed,  to-wit,  Maj*ch  6,  1885,  it  was,  and  had  been 
for  more  than  twenty  days,  shut  down  and  idle ;  that 
notwithstanding  that  fact  the  assnred  had  failed  to  give 
any  notice  of  said  stoppage,  and  defendant  was  ignorant 
of  it  nntil  after  the  fire ;  that  in  consequence  of  said 
stoppage,  and  failure  to  give  notice,  the  policy  was  sus- 
pended at  the  time  of  the  fire,  and  defendant  is  not  for 
that  reason  liable  for  the  loss.  Plaintiff  filed  a  reply, 
which  contains  four  divisions.  A  demurrer  was  sus- 
tained as  to  the  second  division,  and  oyerruled  as  to  the 
others. 

I.    In  order  to  maintain  its  defense,  it  was  necessary 
for  defendant  to  show  that  the  alleged  article  15  set  out 

in  its  answer  had  been  legally  adopted,  and 
'  TioKB :  ^  was  in  force  when  the  policy  in  suit  was 
toartioieB:  issucd,  aud  wheu  the  loss  occurred.  A 
mentand  writing  purporting  to  contain  the  articles  of 
incorporation  of  defendant,  including  the 
one  in  question,  was  offered  in  evidence.  The  plaintiff 
objected  to  its  introduction,  on  the  ground  that  it  was 
immaterial  and  incompetent,  and  because  the  original 
articles  and  amendments  offered  show  that  they  were 
not  adopted  in  the  manner  and  form  required  by  law. 
This  objection  was  sustained.  Defendant  then  offered 
the  minutes  of  the  annual  meeting  of  its  members  to 
show  the  adoption  of  the  amendments.  An  objection 
on  the  grounds  just  named  was  sustained  to  these  min- 
utes. The  writing  offered  to  prove  the  amendments, 
including  article  15,  was  not  acknowledged,  nor  was  it 
shown  to  have  been  approved  by  the  attorney  general 
and  auditor  of  state.  It  is  contended  by  appellanj;  that 
it  was  organized  under  the  provisions  of  section  1160  of 
the  Code,  and  that  its  articles  of  incorporation  were  not 
required  to  be  acknowledged  by  the  incorporators,  nor 
approved  by  the  officers  named.  It  claims  that  the 
original  articles  were  adopted  in  1875,  and  that  the 
article  in  question  was  adopted  in  January,  1884. 
Appellee  insists  that  defendant  was  incorporated  under 
the  provisions  of  chapter  1  of  title  9  of  the  Code,  as 
modified  by  other  provisions  of  the  same  title,  and  that 
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the  associations  and  companies  organized  under  section 
1160  are  not  corporate  bodies.  It  is  admitted  by  the 
pleadings  that  defendant  is  a  corporation  for  pecun- 
iary profit.  Section  1060  of  the  Code  requires  such 
corporations  to  adopt  articles  of  incorporation,  which 
must  be  signed  and  acknowledged  by  the  incor- 
porators and  be  record^.  This  provision  was  in 
force  when  article  16  is  said  to  have  b^n  adopted. 
It  is  claimed  by  appellant  that,  while  the  law 
required  original  articles  of  incorporation  adopted 
in  1884  to  be  acknowledged,  tl^ere  was  no  such  require- 
ment as  to  new  articles;  hence  that  the  adoption  of 
article  16  could  be  proven  by  the  signatures  of  the  officers 
of  defendant  thereto  attached,  and  by  the  books  of  the 
company  showing  the  action  of  its  members.  We  do 
not  think  this  claim  can  be  sustained.  It  is  the  purpose 
of  the  statute  to  give  to  all  persons  means  of  ascertaining 
the  general  nature  of  the  business  to  be  transacted  by 
such  corporations,  and  the  powers  they  may  use  in  pros- 
ecuting it.  But  the  business  and  powers  of  a  corpora- 
tion might  be  greatly  modified,  or  even  changed 
altogether,  by  means  of  amendments  to  its  articles  of 
incorporation.  The  reasons  which  make  it  desirable  for 
the  original  articles  to  be  acknowledged  and  recorded 
apply  with  equal  force  to  amendments.  This  is  shown 
by  the  facts  of  this  case.  The  instrument  offered  to 
show  the  adoption  of  the  amendments  to  the  original 
articles  includes,  not  only  the  article  in  controversy  and 
other  amendments,  but  also  what  purports  to  be  all  the 
articles  of  incorporation  and  by-laws  of  the  company. 
It  appears  that,  if  this  instrument  is  what  it  is  claimed 
to  be,  nearly  all  the  articles  were  amended,  and  a  new 
one  included.  It  is  in  the  nature  of  a  revision  of  the 
articles  and  an  adoption  of  all  as  revised,  but  is  not 
acknowledged.  It  does  not  show  who  is  responsible  for 
it,  nor  is  it  signed  by  .any  one.  The  only  thing  in  the 
nature  of  an  authentication  attached  to  it  is  a  certificate 
in  the  following  language :  *^  This  certifies  that  at  the 
annual  meeting  of  the  Mill-Owners'  Mutual  Fire  Insur- 
ance Company  of  Iowa,  held  in  the  city  of  Des  Moines 
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January  16,   1884,    the   articles  of   incorporation  and 
by-laws  of  the  company  were  amended  as  above  described* 
8.  D.  Nichols,   president.    J.    G.   Sharp,    secretary." 
This  does  not  ^  purport  to  be,  and  is  not,  any  part  of  the 
articles.    The  amendments  are  not  In  any  manner  pointed 
out.    We  conclude  that  the  articles  of  incorporation  of 
a  company  organized  for  pecuniary  profit  can  be  amended 
only  by  an  instrument  signed  and  acknowledged  by  a 
person  or  persons  duly  authorized  so  to  do,  and  recorded. 
11.    The  first  division  of  the  reply  alleges  in  sub- 
stance   that  defendant, .  pursuant   to   its   articles   of 
s.PLSADmo:      incorporation,  adjusted  the  loss  in  contro- 
and'a^d-      ^ersy,  and  made  an  assessment  on  its  members 
ri^?^^^  to  pay  the  same,  and  that  said  assessment 
^^^^^  was  collected.    The  division  concludes  with 

the  following  paragraph :  ^^  And  plaintiff  submits  that, 
by  reason  of  the  premises  hereinbefore  set  forth,  the 
defendant  can  neither  plead  nor  maintain  any  defense 
under  the  alleged  article  fifteen  of  its  articles  of 
incorporation."  The  third  division  alleges  in  substance 
that  the  failure  to  operate  the  mill  during  the  time  it  is 
alleged  to  have  been  idle  was  due  to  the  freezing  of  the 
head-race  to  such  a  depth  that  it  did  not  furnish  water 
sufficient  to  operate  the  mill,  and  that  it  was  impossible 
for  plaintiff  ^*  to  comply  with  said  alleged  article  fifteen, 
and  notify  defendant's  secretary  of  the  length  of  time, 
such  stoppage  would  probably  continue,"  because  of  the 
uncertainty  of  the  weather.  The  fourth  division  of  the 
reply  alleges  in  substance  that  the  policy  in  suit  was  in 
force  at  the  time  of  the  loss,  for  the  reason  that  it  was 
not  suspended  in  accordance  with  the  provisions  of  the 
defendant's  alleged  articles  of  incorporation.  We  are 
not  required  to  determine  the  sufficiency  of  the  defenses 
pleaded  in  the  reply,  excepting  in  so  far  as  it  was  raised 
by  the  demurrer,  which  is  in  the  following  words: 
^^  Now  comes  defendant  and  demurs  to  plaintiff 's  reply  to 
defendant's  answer,  and  to  each  and  every  count  thereof, 
for  the  following  reasons,  to- wit :  (1)  Plaintiff  pleads 
matter  in  each  and  every  count  or  division  of  his  said  reply 
which  he  claims  avoids  the  defenses  to  plaintiff 's  claim 
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set  np  in  defendant's  answer,  and  yet  fails  to  adm^t  or 
confess  the  matter  of  defendant' s  answer  which  he  seeks 
to  avoid.  (2)  Plaintiff  in  his  said  reply  fails  to 
admit  any  part  of  defendant's  claim  as  made  in  the 
answer  to  plaintiff's  petition,  bnt  seeks  to  avoid  the 
same  by  pleading  new  matter  in  avoidance,  without  con- 
fessing or  admitting  the  facts  which  he  seeks  to  avoid." 
It  is  contended  by  appellant  that  the  conrt  erred  in  over- 
ruling this  demurrer,  or  that  each  of  the  divisions  in  ques- 
tion contains  such  a  confession  of  the  adoption  of  article 
16  in  controversy  as  rendered  proof  thereof  unnecessary. 
We  are  of  the  opinion  that  the  defense  set  up  in  each  of 
said  divisions  is  in  the  nature  of  a  plea  in  avoidance, 
and  we  are  therefore  required  to  determine  the  nature 
and  effect  of  the  confession  which  must  of.  necessity  be 
included  therein  if  the  ruling  on  the  demurrer  was  cor- 
rect. Under  our  system  of  pleading,  all  material  alle- 
gations of  the  answer  which  are  not  admitted  in  the 
pleadings  are  deemed  to  be  denied  by  operation  of  law, 
excepting  ''  where  a  counter-claim  is  alleged,  or  where 
some  matter  is  alleged  in  the  answer  to  which  the  plain- 
tiff claims  to  have  a  defense  by  reason  of  some  fact 
which  avoids  the  matter  alleged  in  the  answer."  Code, 
sec.  2666.  When  a  reply  to  an  answer  which  does  not 
contain  a  counter-claim  must  be  filed,  it  shall  consist  of 
^^  any  new  matter,  not  inconsistent  with  the  petition,  con- 
stituting a  defense  to  the  matter  alleged  in  the  answer,  or 
the  matter  in  the  answer  may  be  confessed,  and  any  new 
matter  alleged  not  inconsistent  with  the  petition  which 
avoids  the  same."  Code^  sec.  2666.  It  is  further  pro- 
vided that  ^'each  affirmative  matter  of  defense  in  the 
reply  shall  be  safficient  in  itself,  and  must  intelligibly 
refer  to  the  part  of  the  answer  to  which  it  is  intended 
to  apply."  Code,  sec.  2667.  In  this  case  no  counter- 
claim is  pleaded  by  defendant,  and  but  one  defense. 
Each  division  of  the  reply  in  question  must  be  construed 
to  refer  to  the  entire  answer,  and  to  be  governed  by  the 
last  provision  of  that  part  of  section  2666  which  we 
have  quoted.  Our  Code  does  not  change  the  require- 
ments of  the  common  law  as  to  a  plea  in  avoidance. 
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Anson  v.  Dwight^  18  Iowa,  341.  It  must  in  effect,  and 
for  the  purposes  of  the  plea,  confess  that,  but  for  the 
matter  pleaded  in  avoidance,  the  capise  of  action  or 
defense  to  which  it  applies  would  entitle  the  party 
pleading  the  same  to  succeed  thereon.  But  this  confession 
need  not  be  in  terms,  but  may  be  by  implication.  Anson 
«.  DwigM,  supra;  Morgan  v.  Hawkey e  Ins.  Co.j  37 
Iowa,  369.  It  is  sufficient  if  it '  ^  give  color ' '  to  the  alleged 
right  of  the  adverse  party,  and  no  more  than  this  was 
required  at  common  law.  Steph.  PI.  202 ;  1  Chit.  PI.  625. 
^' Every  pleading  is  taken  to  confess  such  traversable 
matters  alleged  on  the  other  side  as  it  does  not  traverse." 
Steph.  PI.  217.  No  denial  of  the  allegations  of  the  answer 
was  contained  in  any  of  the  divisions  of  the  reply 
under  consideration.  We  therefore  conclude  that  they 
were  admitted,  and  that  the  demurrer  was  properly 
overruled. 

III.  Did  the  divisions  of  the  reply  we  have  just 
considered  so  far  admit  that  article  16  was  in  force 
3  pi.Bj^nr« :  ^^^  applied  to  the  loss  in  question  as  to 
f^Mi^n^d  niake  other  proof  of  the  fact  unnecessary  1 
SffM^^?  im-  I^  must  be  remembered  in  this  connection 
So?f\)n°im?*'  tl^at  a  general  denial  in  a  reply,  where  no 
piled  denial,  couuter-claim  is  pleaded,  is  not  admissible 
under  our  practice.  The  averments  of  the  answer  in 
such  case  are  deemed  to  be  denied  by  oi)eration  of  law. 
It  must  also  be  remembered  that  ^'  inconsistent  defenses 
may  be  stated  in  the  same  answer  or  reply."  Code,  sec. 
2710.  There  is  no  legal  objection  to  the  stating  of  a 
defense  in  a  reply  which  is  inconsistent  with  the  general 
denial  implied  by  law,  nor  is  such  denial  waived  by  the 
pleading  of  a  defense  inconsistent  therewith.  A  denial 
implied  by  law  is  governed  by  the  same  rules  as  one 
formally  pleaded.  The  right  to  plead  inconsistent 
defenses  is  as  broad  in  the  case  of  a  reply  as  in  that  of  an 
answer.  When  such  defenses  are  in  issue,  the  confes* 
sions  made  in  the  pleading  of  one,  where  a  right  is  not 
thereby  fully  admitted,  cannot  be  treated  as  evidence  to 
disprove  another.  We  have  so  held  as  to  answers. 
Barr  v.  SacICj  46  Iowa,  310 ;  Herzman  v.   Oberf elder ^ 
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64  Iowa,  85 ;  Eeinrichs  v.  Terrell,  66  Iowa,  28.  The 
same  rule  governs  replies.  Some  of  the  language  used 
in  Meadows  v.  Eawkeye  Ins.  Co.^  62  Iowa,  387,  may 
seem  to  be  in  conflict  with  the  views  we  now  express. 
But  the  reply  in  that  case  contained  an  explicit  confes- 
sion of  a  fact  which,  in  the  absence  of  proof  of  matters 
in  avoidance,  established  the  defense  set  out  in  the 
answer.  It  confessed  an  actual  right  by  positive  aver- 
ment, not  a  colorable  right  by  implication.  In  thief  case 
there  is  no  admission  that  article  16  ever  became  a  part 
of  the  contract  in  suit  The  admissions  are  by  implica- 
tion only,  and  cannot  be  given  greater  weight  than  is 
due  to  the  language  used  to  express  them,  excepting 
that  effect  which  the  law  gives  to  them  for  the  purposes 
of  the  divisions  of  the  reply  in  which  they  are  found. 
To  speak  of  something  which  another  claims  to  be  true 
as  ^'an  alleged  fact"  is  not  to  admit  that  it  is  a  fact. 
While  the  reply  does  not  deny  the  legality  of  article 
16,  it  makes  no  stronger  admission  than  to  speak  of  it 
asan  ^'  alleged  article."  This  was  not  evidence  to  sus- 
tain the  claim  of  defendant.  Plainer  v.  Plainer^  66 
Iowa,  882.  To  hold  otherwise  would  be  in  effect  to  deny 
in  many  cases  the  right  to  plead  inconsistent  defenses. 
This  would  be  contrary  to  the  policy  of  the  law.  It 
often  hapi>ens  that  the  facts  involved  in  a  matter  set  out 
by  way  of  defense  in  an  answer  are  peculiarly  within 
the  knowledge  of  the  party  pleading  it.  The  adverse 
party  may  have  a  good  defense  to  such  matter  on  the 
merits,  but  from  lack  of  knowledge  of  the  facts  may  not 
be  able  to  determine  before  the  trial  which  of  two  or 
more  defenses  can  be  maintained.  In  such  ca49e  he 
should  not  be  compelled  to  elect  to  stand  on  one  defense, 
at  the  risk  of  abandoning,  without  fault  on  his  part, 
the  only  one  which  could  be  maintained.  We  conclude 
that  there  was  nothing  in  the  reply  which  relieved 
defendant  of  the  burden  of  proving  that  article  16  was 
a  part  of  the  contract  in  suit.  It  offered  no  competent 
evidence  tending  to  support  that  issue  ;  hence  the  dis- 
trict court  was  justified  in  directing  the  jury  to  return 
a  verdict  for  the  plaintiff. 
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IV.  it  is  urged  that  defendant  was  a  mutual  insur- 
ance company,  and  that,  by  virtue  of  the  policy  in  suit, 
4.  Fira  inror-  Creushaw  &  Day  became  members  of 
SSmxiny?*^  defendant,  and  as  such  were  estopped  from 
mimbento  denying  that  its  articles  of  incorporation 
orinoSSSiS  ^^^^  legally  adopted  and  in  force  as  a  part 
^^^^  of  the  contract  in  suit.    We  do  not  think 

that  question  is  presented  by  the  record.  It  is  not 
claimed  that  Crenshaw  &  Day  knew  of  article  16,  and 
contracted  with  reference  to  it.  This  being  the  case,  the 
plaintiflF,  as  assignee,  had  a  right  to  insist,  as  his  assignor 
might  have  done,  that  article  16  was  not  a  part  of  the 
contract,  and  to  require  proof  of  the  fact.  The  views 
we  have  expressed  dispose  of  all  the  questions  involved 
in  the  record.  We  discover  no  error  of  which  complaint 
is  made,  and  the  case  is  therefore 

Affibhed. 


Halvebson  v.  Beown  et  al. 

Fraudulent  Conveyance:  GooD-FArrH  purchaseb  moH  fraudu- 
LBMT  ORANTES:  FBI0B  ATTAOHMSNT.  One  who  poTchases  land 
from  a  fraudulent  grantee,  with  neither  actual  nor  constructive 
notice  of  the  fraud,  and  for  a  valuable  and  adequate  consideration, 
wiU  hold  it  against  the  creditors  of  the  original  fraudulent  grantor ; 
and  the  fact  that  they  may  have  attached  the  land  as  the  property 
of  their  debtor  is  immaterial,  unless  such  purchaser  has  notice 
thereof  4  and  the  entrance  of  the  attachment  in  the  incumbrance 
book  as  against  their  debtor  is  not  constructive  notice  to  such  pur- 
chaser of  any  doud  upon  the  title  of  his  immediate  grantor. 

Appeal    from  Buena    Vista   District  Court. — ^Hon. 

Geobge  H.  Cabr,  Judge. 

Filed,  May  12,  1888. 

Action  in  ohancery  to  set  aside  and  declare  void 
certain  deeds  on  the  ground  that  they  were  fraudulently 
made  to  defeat  and  delay  plaintiff  in  the  enforcement  of  a 
judgment  against  one  of  the  defendants,  who,  it  is  alleged, 
was  the  owner  of  the  land  conveyed.    A  decree  was 
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entered  granting  the  relief  prayed  for  in  plaintiff 's  peti- 
tion.   Defendants  appeaL 

Robinson  &  Milchristj  for  appellants. 
F.  H.  Helsellj  for  appellee. 

Beck,  J. — I.  The  evidence  shows  the  following 
faqts,  which  are  not  disputed :  The  defendant  Ole  O. 
Brown  was  the  owner  of  the  land  in  controversy,  which, 
on  the  fifteenth  day  of  November,  1881,  with  his  wife, 
Anlany  Brown,  who  is  also  a  defendant,  he  conveyed  by 
deed  of  warranty  to  Ole  T.  Hongstuen.  On  the  sixtlx 
day  of  September,  1886,  Hongstuen  and  wife  conveyed 
the  land  to  defendant  Anlany  Brown  by  quit-claim  deed. 
On  the  twenty- sixth  day  of  August,  1886,  she  entered 
into  a  contract  for  the  sale  of  the  land  to  defendant 
Ward,  who  obligated  himself  to  pay  one  thousand 
dollars  cash  on  the  execution  of  the  contract,  and  two 
thousand  dollars  on  the  seventh  of  September  following. 
On  that  day  she  conveyed  the  land  to  Ward,  pursuant 
to  the  contract.  September  2,  1886,  plaintiff  instituted 
an  action  against  Ole  jO.  Brown,  and  caused  an  attach- 
ment to  be  issued,  which  was,  on  the  same  day,  levied 
upon  the  land  in  question  in  this  action.  On  the  twenty- 
sixth  day  of  October,  1886,  judgment  was  rendered 
therein  against  defendant  Ole  0.  Brown.  November  4, 
1886,  this  action  was  commenced.  Plaintiff  insists  that 
the  conveyances  to  Hongstuen,  Anlany  Brown  and 
Ward  are  fraudulent,  in  that  they  were  made  for  the 
purpose  of  defeating  Ole  O.  Brown*  s  creditors. 

II.  It  may  be  assumed,  without  so  deciding,  that 
the  purposes  of  the  conveyances  to  Hongstuen  and 
Anlany  Brown  were  fraudulent,  as  claimed  by  plaintiff. 
But  we  reach  the  conclusion  that  on  the  part  of  Ward 
the  purchase  of  the  land  and  conveyance  to  him  were  in 
good  faith,  and  for  a  consideration  equaling  the  true 
value  of  the  land.  On  the  day  the  contract  for  the  pur- 
chase of  the  land  was  entered  into  between  him  and 
Anlany  Brown,  he  paid  her  one  thousand  dollars,  and  on 
the  seventh  day  of  September,  the  day  the  deed  was  exe- 
cuted to  him,  he  paid  two  thousand  dollars,  as  promised  in 
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the  contract.  These  facts  are  established  by  the  direct 
and  positive  testimony  of  himself  and  the  Browns,  has- 
band  and  wife.  There  is  no  direct  contradictory 
evidence  on  this  point.  Counsel  for  plaintiff  insists  that 
circumstances  tend  to  raise  an  inference  that  the  testi- 
mony of  these  witnesses  is  untrue,  as  that  Ward  does 
not  show  with  sufficient  clearness  from  what  source  he 
obtained  the  money  paid  for  the  land,  and  Brown  does 
not  fully  account  for  the  disposition  of  it,  and  other 
matters  of  this  kind.  But  we  think  these  circumstancea 
are  so  far  explained  that  no  reasonable  inference  of 
fraud  can  be  drawn  therefrom.  It  is  not  shown  that 
Ward  had  actual  notice  of  the  attachment  when  he^ 
made  either  the  first  or  the  last  payment  on  the  land. 
He  directly  and  positively  testifies  that  he  had  not ;  and 
as  we  understand  plaintiff's  counsel  to  concede  that^  aa- 
the  attachment  was  not,  as  it  could  not  have  been,  entered 
in  the  incumbrance  book  against  Anlany  Brown,  Ward, 
was  not  chargeable  with  constructive  notice  thereof.  He 
is  therefore  to  be  regarded  as  a  purchaser  for  a  valuable 
consideration,  without  notice  of  the  claim  or  equity  of. 
plaintiff. 

III.  Counsel  for  plaintiff  insists  that  Ward  had 
knowledge  of  facts  which  should  have  put  him  on  inquiry 
which  would  have  resulted  in  disclosing  plaintiff's 
claim  and  attachment.  .  Conceding  that  such  knowledge 
would  charge  him  with  notice  of  the  attachment,  which 
we  do  not  decide,  we  do  not  discover  evidence  establishing^ 
it. 

Upon  these  considerations  we  reach  the  conclusion 
that  the  evidence  fails  to  establish  fraud  as  to  Ward^ 
and  that  his  title  to  the  land  must  stand  free  of  the  claim 
of  plaintiff. 

The  decree  of  the  district  court  is  reversed,  and  a 
decree  will  be  entered  in  this  court  dismissing  plaintiff 'a 
petition. 

RoBiNSOK,  J.,  having  been  of  counsel  in  this  case« 
took  no  part  in  its  determination. 
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Judgment :  by  dbfault  :  sbitino  asidb  :  tebus  :  application  of, 
BUiiB.  Before  a  defendant  against  whom  a  judgment  upon  default 
has  been  entered  is  entitled  to  have  it  set  aside,  he  must  show  by 
affidaTit  (1)  a  meritorious  defense  to  plaintiff's  claim,  or  some 
portion  of  it ;  and  (d)  a  reasonable  excuse  for  having  made  the 
default.  But  where  the  court,  upon  hearing  the  motion  to  set  aside 
the  judgment,  required  the  plaintiff  to  remit  a  portion  of  it,  and, 
upon  that  being  done,  overruled  the  motion,  Tidd  that  such  order 
impUed  a  finding  of  facts  showing  a  sufficient  excuse  for  the 
default ;  for  otherwise  defendant  would  not  have  been  entitled  to 
any  relief  ;  also  that  the  granting  of  such  partial  relief  implied  a 
finding,  as  matter  of  law,  that  defendant  had  shown  a  meritorious 
defense  as  to  a  part  of  plaintiff's  claim.  And  it  appearing  from 
the  record  that  such  finding  of  law  was  correct,  and  the  finding  of 
fact  being  presumed  to  be  justified  by  the  evidence,  hdd,  further, 
that  the  order  overruling  the  motion  was  erroneous,  because 
inconsistent  with  these  implied  findings  of  the  court.  [Sebvebs, 
J.,  dissenting  ]• 


—  : "  :  — — :  SHOWINO  OF  MBBIT8 :  EVIDBNCB.    Upon  the 

hearing  of  a  motion  to  set  aside  a  judgment  by  default,  no  evidence 
can  be  received  as  to  the  merits  of  the  defense  shown,  except  the 
affidavits  filed  in  support  of  the  motion.  If  that  showing  is  suffi- 
cient in  law,  it  must  be  accepted  for  the  purposes  of  the  motion. 
Whether  it  is  true  in  fact  must  be  determined  upon  a  new  trial,  if 
one  is  granted. 

Change  of  Venue :  bbbob  :  jttbisdiction  :  afpbal.  If  it  be  error 
to  grant  a  change  of  venue  for  the  trial  of  a  cause,  without  notice 
to  the  defendant,  after  a  default  has  been  entered  against  him, 
such  error  does  not  affect  the  jurisdiction  of  the  court  to  which  the 
cause  is  removed,  and  it  cannot  be  reviewed  upon  an  appeal  from 
a  judgment  rendered  in  that  court. 
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Appeal  from   Diibuque  District  Court.— Hois.  C  F. 

CouoH,  Judge. 
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This  is  an  appeal  by  defendant  from  an  order  of  the 
district  court  overruling  a  motion  to  set  aside  a 
judgment  which  was  entered  by  default. 

FouJce  &  Lyon^  for  appellant. 

Hefoderson^  Hurd  &  Daniels^  Oeorge  Crane  and 
W.  O.  Joerns^  for  appellee. 

Beed,  J. — ^Plaintiff  is  a  daughter  of  defendant.  The 
allegations  of  the  petition  in  substance  are  that  her  mother, 
at  the  time  of  death,  which  occurred  in  Switzerland  in 
1859,  was  the  owner  of  certain  personal  and  real  prop- 
erty situated  in  that  country,  which  descended  in  equal 
shares  to  her  and  a  sister,  they  being  the  sole  surviving 
children.  That,  she  being  a  minor,  a  guardian  of  her 
person  and  property  was  appointed  by  the  tribunal  of 
Switzerland  having  jurisdiction  of  such  matters,  her 
domicile  at  the  time  being  in  that  country.  That  in 
1869,  the  defendant,  who  was  then  a  resident  of  this 
state,  applied  to  said  tribunal  to  be  appointed  guardian 
of  her  person  and  proi)erty,  and  for  the  discharge  of  the 
former  guardian,  and  that  such  proceedings  were  had 
that  the  former  guardian  was  discharged,  and  defend- 
ant appointed  in  his  stead.  That  he  subsequently 
brought  her  to  Dubuque,  where  she  has  since  resided, 
and  that  he  received  large  sums  of  money  which  came 
into  his  hands  as  such  guardian,  being  the  proceeds 
derived  from  the  sale  of  said  property  ;  and  that  at  the 
time  of  her  mother's  death,  he  had  in  his  hands  the  sum 
of  eighteen  hundred  dollars  belonging  to  the  mother, 
which  he  derived  from  the  sale  by  him  of  certain  lands 
in  Dubuque  county  which  belonged  to  the  mother,  he 
having  a  power  of  attorney  from  her  to  make  such  sale, 
and  that  one-third  of  the  amount  descended  to  her  upon 
the  death  of  her  mother,  and  that  he  has  never  in  any 
manner  accounted  to  her  for  any  portion  of  the  moneys 
80  received  by  him,  although  she  has  attained  her 
majority.    Her  prayer  is  that  the  amount  due  her  be 
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ascertained,  and  that  she  have  judgment  therefor,  and 
that  the  same  be  made  a  special  lien  upon  certain  real 
estate  belonging  to  defendant,  which,  she  alleges,  was 
paid  for  in  part  with  the  moneys  so  received  by  him. 
The  action  was  brought  originally  in  the  circuit  court, 
and  defendant  was  duly  served  with  an  original  notice. 
At  the  first  term  of  the  court  after  the  service  of  the 
original  notice  no  action  was  taken  in  the  cause,  and  it 
was  continued  generally ;  and  at  a  isubsequent  term,  no 
appearance  having  been  made  by  defendant,  he  was 
adjudged  to  be  in  default,  but  no  final  judgment  was 
rendered  at  that  term.  At  a  subsequent  term  plaintiff 
filed  a  motion  for  a  change  of  place  of  trial,  on  the 
ground  of  the  alleged  prejudice  of  the  judge,  which  was 
sustained,  and  the  cause  transferred  to  the  district 
court,  and  at  a  subsequent  term  of  that  court  the  proofs 
in  support  of  the  cause  were  submitted,  and  judgment 
was  entered  for  plaintiff  as  prayed  in  the  petition.  At 
the  same  term  defendant  filed  his  motion  to  set  aside 
the  default,  the  grounds  of  which  are :  ^^{1)  The  court 
had  no  jurisdiction  to  grant  a  default,  the  change  of 
venue  having  been  obtained  without  any  notice  to 
defendant  ( 2 )  Said  change  of  venue  was  taken  and 
default  entered,  in  violation  of  the  promise  of  the  attor- 
ney of  plaintiff,  while  said  action  was  pending  in  the 
circuit  court,  to  dismiss  the  said  suit.  (8)  The  decree 
was  entered  upon  ex-parte  testimony  which  is  chiefly 
hearsay.  ( 4 )  Because  the  testimony  was  taken  by  and 
before  her  husband  and  attorney,  and  is  the  result  of  a 
family  party ;  the  husband  dictating  as  attorney  to  the 
wife,  and  tiien  acting  as  qualifying  officer.  (6)  For 
the  reasons  stated  in  addition  in  annexed  affidavit."  In 
the  affidavit  filed  in  support  of  the  motion,  defendant 
testified  that  after  the  original  notice  was  served,  and 
before  the  default  was  entered,  he  had  a  conversation 
v^ith  plaintiff's  husband,  who  is  also  one  of  her  attor- 
neys, and  that  in  that  conversation  the  husband  prom- 
ised to  dismiss  the  suit,  and  that,  relying  on  that 
promise,  he  neglected  to  employ  counsel,  or  to  appear 
and  defend  in  the  action,  and  that  he  had  no  knowledge 
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or  information  that  such  promise  had  not  been  per- 
formed, or  that  the  suit  was  still  pending,  until  advised, 
a  day  or  two  after  the  judgment  was  rendered,  of  its 
rendition.  The  afSdavit,  and  an  additional  one  subse- 
quently filed,  also  contained  a  lengthy  statement  with 
references  to  the  moneys  received  from  the  property  in 
Switzerland.  The  tendency  of  this  statement  is  to  show 
that  the  amount  actually  due  plaintiff  on  that  account 
is  much  less  than  that  claimed  by  her  in  her  petition  and 
awarded  by  the  judgment.  The  aflSdavit  also  avers 
that,  while  the  title  to  the  Dubuque  county  lands  men- 
tioned in  the  petition  was  in  defendant's  wife,  it  in  fact 
belonged  to  him,  and  that  the  title  was  placed  in  her  as 
a  matter  of  convenience,  and  that  neither  she  nor  her 
heirs  had  any  interest  in  the  money  derived  from  the 
sale  of  it.  In  resistance  of  the  motion,  plaintiff  filed 
the  affidavit  of  her  husband,  in  which  he  denied  that  he 
had  ever  made  the  statement  or  promise  to  dismiss  the 
action  testified  to  by  defendant.  She  also  filed  a  trans- 
cript from  the  record  of  the  probate  court  of  Switzer- 
land, and  other  documentary  evidence,  the  tendency  of 
which  was  to  show  that  defendant  had  received  many 
items  of  money  from  the  Switzerland  property  in  addi- 
tion to  those  mentioned  in  his  affidavits.  On  the  hear- 
ing of  the  motion  the  court  required  plaintiff  to 
remit  $2,768.10  of  the  judgment^  and,  a  remittance  of 
that  amount  being  tiled,  the  motion  was  overruled.  It 
was  conceded  by  counsel  for  api)ellee  on  the  argument 
that  the  amount  so  required  to  be  remitted  was  the 
sum  awarded  by  the  judgment  on  account  of  the  money 
received  by  defendant  for  the  Dubuque  county  lands. 
The  proceeding  to  set  aside  the  default  is  under  Code, 
section  2871,  which  is  as  follows  :  '^  Default  may  be  set 
aside  on  such  terms  as  the  court  may  deem  just,  among 
which  must  be  that  of  pleading  issuably  and  forthwith, 
but  not  unless  an  affidavit  of  merits  be  filed,  and  a  reas- 
onable excuse  shown  for  having  made  such  default^ 
♦  *  *"  Under  this  provision,  defendant,  before 
he  will  be  entitled  to  the  relief  demanded,  must  do  two 
things,  viz. :    ( 1 )  He  must  show  by  his  affidavit  that  he 
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has  a  meritorious  defense  to  plaintiff 's  claim,  or  to  some 
portion  of  it ;  and  ( 2 )  he  must  show  a  reasonable 
excuse  for  having  made  the  default.  It  is  manifest 
from  the  language  of  the  provision  that  there  can 
be  no  inquiry  either  as  to  the  sufficiency  or  the  compe- 
tency of  the  evidence  upon  which  the  judgment  was  ren- 
dered. We  are  clear,  also,  that  there  is  nothing  in  tha 
claim  that  the  district  court  did  not  have  jurisdiction  to 
enter  the  judgment.  The  application  for  the  change  of 
venue  was  a  matter  within  the  jurisdiction  of  the  court 
to  which  it  was  addressed.  The  court  may  have  erred 
in  granting  the  change,  but  its  order  was  not  void,  and 
the  question  cannot  be  reviewed  on  this  appeal.  We 
are  also  of  the  opinion  that  no  evidence  in  addition  to 
that  offered  by  defendant  in  support  of  the  motion  can 
be  received  as  to  the  merits  of  the  defense.  That  is,  if 
the  affidavit  of  merits  shows  a  defense  good  in  law,  it 
must  in  this  proceeding  be  accepted,  and  there  can  be  no 
further  inquiry  as  to  the  truth  of  the  defense ;  but  that 
question  is  left  for  determination  upon  the  trial,  if  a 
retrial  is  granted.  By  the  order  requiring  plaintiff  to 
remit  a  portion  of  the  judgment,  the  district  court  in 
effect  determined  that  as  to  that  item  defendant's  affi- 
davit showed  a  meritorious  defense.  The  order  also 
implies  a  finding  by  the  court  that  the  showing  in 
excuse  of  the  default  is  sufficient,  for  it  determines  that 
to  that  extent  defendant  was  entitled  to  relief.  But, 
unless  reasonable  excuse  was  shown  for  having  made 
the  default,  he  was  entitled  to  no  relief  whatever.  In 
other  words,  it  is  necessarily  implied  from  the  order  that 
the  court  determined  the  question  of  fact  as  to  whether 
plaintiff's  husband  and  attorney  promised  to  dismiss 
the  action  in  defendant's  favor.  The  question  for 
determination,  then,  is  whether  the  showing  made  in 
defendant's  affidavits  of  merits  constitutes  a  defense  to 
plaintiff's  claim,  and  we  think  that  question  should  be 
answered  in  the  affirmative.  If  his  statement  shows 
the  actual  aikiount  of  money  received  by  him  from  the 
property  in  Switzerland,  the  claim  made  by  plaintiff  in 
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her  petition,  and  the  amount  awarded  her  by  the  judg- 
ment, is  largely  in  excess  of  the  amount  actually  due 
her.  And  this  is  true,  leaving  out  of  the  account  the 
claim  made  by  defendant  that,  under  the  laws  of 
Switzerland,  he  was  entitled  to  the  use  of  the  property 
until  she  attained  her  majority.  We  think,  therefore, 
:.that  the  court  erred  in  overruling  the  motion  to  set  aside 
the  default,  and  the  order  will  accordingly  be 

Reversed. 
Sbevebs,  J.,  (dissenting).  Upon  what  grounds 
the  district  court  proceeded  when  it  required  the  plain- 
tiff to  remit  a  portion  of  the  judgment  the  record  fails 
to  disclose,  and  I  am  forced  to  the  conclusion  that  a 
finding  of  the  court  must  be  implied  to  the  effect  stated 
in  the  opinion.  It  seems  to  me  error  is  assumed  or  pre- 
sumed, and  clearly  such  is  not  the  rule.  The  pre- 
sumption must  be  indulged  that  the  court  granted  all 
the  relief  the  defendant  was,  in  the  judgment  of  the 
court,  entitled  to. 
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Nelson  v.  Wilson, 

1.  Appeal:  QUESTION  not  raised  below:  failure  of  considera- 
tion. In  an  action  for  money  to  be.  paid  upon  the  delivery  of  a 
release,  no  claim  was  made  below  that  the  release,  if  executed  and 
delivered,  would  have  been  a  legal  nullity,  and  that  hence  the 
agreement  to  deliver  it  was  no  consideration  for  the  promise  to 
pay.  Held  that  that  question  could  not  be  raised  for  the  first  time 
on  appeal. 

2. ,  Tender :  condition  precedent  to  action.  No  action  at  law  can 
be  piaintained  for  money  to  be  paid  upon  the  delivery  of  a  release, 
unless  there  has  first  been  a  delivery  or  tender  of  the  release.  No 
mere  offer  to  execute  and  deliver  it  is  sufiScient,  even  though  the 
defendant  has  declared  in  advance  that  he  would  not  accept  it. 
(Ck)mpare  Courtright  v.  Deeds,  37  Iowa,  508).  In  equity  a  differ- 
ent rule  obtains. 


Appeal  from   WrigJtt  District  Court — Hon.    S.  M. 

Weaver,  Judge. 

Filed,  May  14, 1888. 
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This  is  an  action  at  law  for  the  recovery  of  a  bal- 
ance alleged  to  be  dae  of  the  purchase  price  of  an 
interest  in  a  tract  of  land  which  was  sold  and  ccfnveyed 
to  defendant  by  plaintiff's  mother,  it  being  the  agree- 
ment of  the  parties  that  the  consideration  should  be 
paid  to  plaintiff.  The  verdict  and  judgment  were  for 
plaintiff,  and  defendant  appeals. 

B.  P.  Entfilcen  and  Nagle&  Birds  all.,  for  appellant. 

Pillsbury,  Moats  A  Moats,  for  appellee. 

Beed^  J. — Plaintiff  is  the  illegitimate  son  of  Mary' 
Nelson,  who  is  now  the  wife  of  defendant.  She  was 
formerly  the  wife  of  Anton  Nelson,  by  whom  she  had 
two  children.  At  the  time  of  his  death  Anton  Nelson 
was  seized  of  a  forty-acre  tract  of  land,  which  descended 
to  his  widow  and  children.  After  the  marriage  of 
defendant  with  the  widow,  and  after  a  child  had  been 
bom  to  them,  they  entered  into  a  contract  for  the  sale 
and  purchase  of  her  distributive  share  of  the  land.  She 
was  desirous  of  making  such  provision  for  plaintiff  out 
of  the  property  as  would  place  him  on  an  equality  with 
the  children  of  Arthur  Nelson, — whose  interest  in  the 
property  defendant  purchased  from-  their  guardian, — 
and  it  was  agreed  that  the  amount  which  defendant  was 
to  pay  under  the  contract  should  be  paid  to  him. 
Defendant  was  desirous  that  the  whole  of  the  estate  of 
which  he  should  be  seized  at  his  death  should,  after  the 
death  of  his  wife,  in  case  she  survived  him,  be  secured 
to  his  own  child,  and  it  was  a  condition  of  the  contract 
that  plaintiff  should  execute  and  deliver  to  him  an 
instrument  releasing  all  the  interest  which  he  otherwise 
would  acquire  by  descent  from  his  mother  in  her  dis- 
tributive share  of  defendant's  estate,  in  case  she  should 
survive  him.  In  "pursuance  of  the  contract,  Mrs.  Nelson 
executed  to  defendant  a  conveyance  of  her  interest  in 
the  property.  The  amount  which  defendant  agreed  to 
pay  plaintiff  was  three  hundred  dollars,  which  the  evi. 
dence  shows  was  considerably  in  excess  of  the  value  of 
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the  interest  in  the  property  acquired  by  him.  He  paid 
one  hundred  dollars  of  the  amount,  and  the  action  is 
for  the  recovery  of  the  balance.  Plaintiff  did  not, 
before  bringing  the  action,  execute  and  tender  the  writ- 
ing contracted  for,  nor  has  he  since  done  so.  There  was 
evidence,  however,  tending  to  prove  that  he  offered  to 
execute  and  deliver  any  instrument  which  should  be 
deemed  sufficient  for  the  purpose  intended,  and  which 
should  be  satisfactory  to  defendant,  but  the  latter  had 
in  the  meantime  been  advised  that  no  instrument  could 
be  executed  which  would  have  the  effect  intended,  and 
he  declined  to  either  pay  the  money  or  proceed  further 
in  the  matter. 

I.  It  was  contended  on  the   argument   that,  as 
plaintiff  had  no  interest,  either  present  or  in  expectancy, 

in  the  estate  of  which  defendant  mieht  be 

'  qneBtionnot    soized  at  his  death,  his  release  would  pass 

failure  of  oon^  nothing,    aud  consequently   the   covenant 

that  he  should  give  such  release  afforded  no 
consideration  for  defendant's  promise  to  pay  the  money. 
But  no  such  question  appears  to  have  been  passed  upon 
by  the  court  below.  The  parties  appear  to  have 
regarded  the  contract  as  valid  in  all  its  provisions,  both 
in  their  pleadings  and  on  the  trial.  The  only  defense 
pleaded  by  defendant  was  that  the  covenat^  to  execute 
the  release  was  dependent,  and  that  it  had  not  been  per- 
formed. If  the  position  of  counsel  as  to  the  effect  of 
the  release,  or,  rather,  ltd  non-effect,  is  correct,  it  would 
follow  that  there  was  a  partial  failure  of  the  considera- 
tion of  defendant's  promises  to  pay  the  money,  which 
can  be  taken  advantage  of  only  under  -propeT  pleading 
alleging  such  failure. 

II.  The  district  court   instructed   the  jury  that 
plaintiff  would  be  entitled  to  recover  upon  proof  of  an 

offer  by  him  to  execute  the  release.  This 
dition  preoe-    we  thiuk  IS  erroueous.    The  covenants  are 

mutual  and  dependent.  The  execution  of  the 
release  is  what  the  defendant  contracted  for.  That  is, 
he  agreed  to  pay  the  money,  in  part  at  least,  for  it ;  and 
plaintiff's  undertaking,  or,  rather,  the  covenant  in  the 
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agreement  which  he  is  seeking  to  enforce,  was  that  he 
wonld  execute  and  deliver  it  upon  the  payment  of  the 
money.  Now  plaintiff  is  seeking  by  this  action  to 
enforce  the  contract,  but  he  will  not  be  entitled  to 
recover  the  money  until  he  has  done  the  particular 
thing  which  he  agreed  to  do  as  the  consideration  for  its 
payment.  Any  offer  on  his  part  to  perform,  short  of  a 
tender  of  the  thing  he  agreed  to  deliver,  is  insufficient. 
It  makes  no  difference  that  defendant  declared  in 
advance  that  he  would  not  accept  the  release ;  for,  as 
plaintiff 's  covenant  was  to  execute  and  deliver  it,  and 
defendant  was  bound  to  pay  the  money  only  when  that 
was  done,  he  would  not  be  put  in  default  by  anything 
short  of  that,  or,  at  least,  until  a  tender  of  performance 
was  ready.  This  is  the  doctrine  of  Courtright  v.  Deeds ^ 
37  Iowa,  603,  and  it  is  the  rule  when  relief  is  sought  in 
actions  at  law.  When  relief  is  sought  in  equity  a  dif- 
ferent tule  obtains.  But  in  actions  in  equity  the  court 
can  by  the  decree  grant  the  plaintiff  such  relief  as  he 
shows  himself  entitled  to,  upon  such  conditions  as  will 
fully  protect  the  rights  of  the  defendant.  Winton  v. 
Sherman^  20  Iowa,  296.  For  this  error  the  judgment 
will  be 
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Fraudulent  Gonixeyance:    action   to  sbt  Asms:  foxtkdation 

FOB.  Until  a  creditor  in  some  manner  obtains  a  lien  on  his  debtor's  ^^  '^^ 
property,  or  has  exhausted  his  remedies  at  law,  or  done  what  is 
equivalent  thereto,  he  cannot  question  in  equity  a  fraudulent  con- 
veyance or  incumbrance  of  his  property  made  by  such  debtor,  and 
have  the  same  set  aside.  Accordingly  held  that  the  relief  granted 
by  the  decree  in  this  case  (see  opinion)  was  in  excess  of  plaintiff 's 
rights.  (Buchanan  V.  Marsh,  11  Iowa,  484«  followed;  Joseph  v. 
McOia,  52 Iowa,  127,  distinguished). 

Appeal  from  Polk  District  Court. 
Piled,  May  16,  1888. 
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Thi8  action  was  brought  against  J.  P.  Garrity, 
James  Garrity,  C.  M.  Mathews  and  W.  H.  Welch. 
There  was  a  judgment  for  the  plaintiff,  and  the  Garritys 
alone  appeal. 

Bar  croft  &  Bowen,  for  appellants, 

£!.  J.  Goodey  for  appellee. 

Sbevers,  C.  J. — It  is  stated  in  the  petition  that  J. 
F.  and  James  Garrity  executed  certain  promissory  notes 
t6  the  plaintiff,  and  had  disposed  of  their  property  to 
defraud  their  creditors;  that  the  defendant  Mathews 
purchased  certain  property  of  J.  P.  Garrity,  and 
obtained  from  the  latter  certain  promissory  notes, 
secured  by  mortgage  on  real  estate,  and  thereby  certain 
indebtedness  which  Garrity  owed  Mathews  had  been 
paid  and  satisfied;  that  said  Garrity,  claiming  to  be 
acting  for  Mathews,  sold  and  transferred  to  the  defend- 
ant Welch  certain  notes  and  accounts,  for  which  Welch 
agreed  to  pay  Garrity,  and  that  Mathews  had  no  inter- 
est in  said  notes  and  accounts ;  that  James  Garrity 
is  the  owner  of  certain  described  real  estate,  and  exe- 
cuted a  mortgage  thereon  to  Matthews  for  the  purpose 
of  defrauding  the  creditors  of  the  former;  that  said 
Garrity  has  a  large  amount  of  personal  property  and 
credits,  and  other  real  estate,  which  should  be  sub- 
jected to  the  payment  of  his  debts,  ^^  which  plaintiff  can- 
not discover  without  answer  and  discovery  from  James 
Garrity;"  that  the  ** Garritys  and  Mathews  fraudu- 
lently combined  and  colluded  together  to  cover  up  and 
conceal  the  property-rights  and  credits  of  said  Garritys 
to  prevent  the  same  from  being  reached  by  their  creditors, 
and  subjected  to  the  payment  of  their  debts,  whereby  the 
plaintiff  especially  has  been  injured  and  defrauded,  and 
can  only  obtain  relief  in  equity.'*  The  relief  asked  is 
judgment  for  the  amount  due  on  the  notes  payable  to 
the  plaintiff  executed  by  the  Garritys ;  that  an  attach- 
ment may  issue  against  the  Garritys,  and  that  they 
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make  discovery  of  their  property;  that. said  accounts 
and  credits  transferred  to  Welch  be  adjudged  to  be  the 
property  of  Garrity,  and  that  the  amount  due  from 
Welch  for  the  purchase  and  assignment  of  .the  same  is 
subject  to  attachment  at  the  suit  of  plaintiff  in  the 
hands  of  Welch  towards  the  payment  of  plaintiff's 
indebtedness  from  said  Garritys ;  that  the  real  estate 
be  decreed  subject  to  the  plaintiff's  claim,  free  from  the 
mortgages  thereon;  and  that  the  plaintiff  have  such 
other  and  further  relief  as  he  in  equity  may  be  entitled 
to.  Appellants  contend  that,  conceding  that  all  the 
allegations  of  the  petition  have  been  established,  with 
possibly  a  single  exception,  yet  the  plaintiff  is  not 
entitled  to  the  full  measure  of  relief  granted  him. 

I.  This  action  was  tried  in  the  district  court  as  an 
equitable  proceeding,  and  it  will  be  so  tried  and  deter- 
mined in  this  court.  The  district  court  rendered  judg- 
ment for  the  plaintiff,  and  also  that  the  ^^  plaintiff  is 
entitled  to  subject  the  notes  and  accounts  in  the  hands 
of  said  Welch,  which  accrued  prior  to  April  30,  1885,  to 
the  payment  of  his  said  debt  under  his  attachment  and 
garnishment  of  said  Welch  herein,  or  a  suflScient  amount 
thereof  to  satisfy  his  said  debt,  interest  and  costs." 
And  it  was  also  adjudged  that  '^  plaintiff  be  subrogated 
to  all  the  rights  of  J.  P.  Garrity  in  said  notes  and 
accounts,  «  «  *  and  he  may  proceed  under  his 
attachment  and  garnishment  herein  to  subject  the  same 
to  the  payment  of  his  debt ;  *  *  *  and  said  Welch 
is  adjudged  to  hold  the  same  subject  to  plaintiff's  said 
claim."  It  is  to  this  portion  of  the  judgment  that 
counsel  for  appellants  object.  It  may  possibly  be 
inferred  from  the  language  used  by  the  court  that  there 
was  evidence  tending  to  establish  the  recited  material 
facts.  We,  however,  have  been  unable  to  discover  any 
evidence  in  the  record  which  tends  to  establish  that 
Welch  was  garnished,  or  that  the  makers  of  the  notes 
or  persons  indebted  on  the  accounts  transferred  to  him 
were  garnished.  Not  do  we  understand  it  to  be  alleged 
in  the  petition  that  plaintiff  had  obtained  a  lien  on  any 
specific   property   by   attachment    and    garnishment. 
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Counsel  for  the  appellants  concede  that  the  plaintiff  in 
an  action  at  law  or  equitable  proceeding  is  entitled  to  an 
appropriate  order  subjecting  the  attached  property  to 
the  payment  of  the  judgment,  but,  as  we  have  said,  the 
contention  of  counsel  in  the  case  is  that  it  does  not 
appear  from  the  allegations  of  the  petition,  nor  is  it 
established  by  the  evidence,  that  the  plaintiff  at  any 
time  obtained  any  lien  upon  the  notes  and  accounts  in 
the  hands  of  Welch,  and  therefore  the  plaintiff  is  not 
entitled  to  such  relief ;  and  we  think  this  position  must 
be  sustained,  for  the  reason  that  this  court  adopted  such 
rule  many  years  ago  in  Buchanan  v.  Marshy  17  Iowa, 
494.  It  is  there  said :  ^'  The  rule  is,  so  far  as  we  know, 
without  exception  that  the  creditor  must  have  com- 
pleted his  title  at  law  by  judgment,  if  not  by  execution, 
before  he  can  question  the  disposition  of  the  debtor's 
property.''  In  addition  to  the  authorities  referred  to  in 
the  cited  case,  see  Bump  Fraud.  Conv.  611,  and  authori- 
ties cited  in  note.  It  will  be  conceded  that  if  the  plain- 
tiff had  obtained  a  lien  on  the  property  in  the  hands  of 
Welch  by  attachment  or  otherwise,  he  could  in  this 
proceeding  remove  any  clouds  cast  on  his  title  or  right. 
Possibly,  if  he  had  obtained  such  lien  he  could  have  so 
alleged  in  an  amended  or  supplemental  petition,  and 
obtained  appropriate  and  sufficient  relief,  if  for  no 
other  reason  than  to  prevent  a  multiplicity  of  suits. 
But  until  a  creditor  in  some  manner  obtains  a  lien  on 
his  debtor's  property,  or  has  exhausted  his  remedies  at 
law,  or  done  what  is  equivalent  thereto,  he  cannot 
question  in  equity  a  fraudulent  conveyance  or  incum- 
brance of  his  property  made  by  such  debtor,  and  have 
the  same  set  aside.  Joseph  v.  McOillj  52  Iowa,  127,  is  not 
in  conflict  with  this  view. 

The  judgment  of  the  district  court  must  therefore 
be  modified  and  affirmed,  and  the  parties,  or  either,  of 
them,  are  entitled  to  a  decree  in  this  court  if  they  so 

elect. 

Modified  and  Affibmed. 
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Spelman  V.  Gill. 

1.  Appeal:  QtrssnoN  not  raised  bklow:  kind  of  PBocESDnros. 
This  cause  haying  been  begun  and  tried  in  the  court  below  as  a 
law  action,  without  any  objection  on  the  part  of  defendant,  he 
cannot,  on  appeal,  be  heard  to  complain  that  it  should  have  been 
tried  as  an  action  in  equity.  He  should  have  moved  in  the  trial 
court  to  transfer  it  to  the.  equity  calendar,  as  provided  by  Cdde, 
section  3514. 

$.  _ :  BUUNce  ONBViDBNGB :  NO  EZOEFTIONB.  The  admlssion  of 
incompetent  evidence  against  appellanl^s  objection  is  no  ground 
for  a  reversal,  where  the  record  does  not  show  that  exceptions 
were  taken  and  «>res6rved  to  the  rulings  of  the  court  admitting  the 
evidence. 

Appeal    from   Polk   District   Court. — ^HoN.    JosiAn 

Given,  Judge. 

Filed,  May  17, 1888. 

Plaintiff  seeks  to  recover  of  defendant  four  hun- 
dred and  twenty-five  dollars  alleged  to  be  due  on  account 
of  the  sale  of  real  estate.  The  case  was  tried  in  the 
district  court  to  a  jury,  and  verdict  and  judgment  ren- 
dered for  plaintiff.    The  defendant  appeals. 

Cole,  Mb  Vey  &  ClarJc^  tor  appellant. 

W.  S.  SicJtmon  and  St.  John  &  Whisenand^  for 
appellee 

Robinson,  J. — ^The  plaintiff  alleges  that  "upon  and 
prior  to  the  seventh  day  of  December,  1885,  she  was  the 
owner  of  the  following-described  real  estate,  to-wit: 
The  southeast  quarter  of  the  southwest  quarter  of  sec- 
tion 30,  township  81,  range  26 ;  that  upon  said  date  she 
entered  into  a  verbal  agreement  with  the  defendant. 
Darby  Gill,  whereby  said  Darby  Gill  was  to  act  for  her 
in  the  selling  of  said  land,  accounting  for  the  entire 
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proceeds  thereof  to  this  plaintiff,  and  that,  to  facilitate 
such  agreement,  she,  in  connection  with  her  hnsband, 
Paul  Spelman,  conveyed  said  land  to  said  Darby  Gill, 
to  be  by  him  thereafter  sold  as  aforesaid ;  that  subse- 
quently to  said  time,  and  on  the  eighth  day  of  January, 
1886,  the  said  Darby  Gill  sold  and  conveyed  said  land  to 
one  Edward  Spelman  for  a  consideration  of  nine  hun« 
dred  dollars."  Plaintiff  further  alleges  that,  after 
dl^ducting  all  credits  to  which  defendant  is  entitled, 
there  is  due  from  him  the  sum  of  $402.66.  Defendant 
admits  the  conveyance,  but  avers  that  it  was  made  in 
pursuance  of  an  absolute  sale,  and  that  he  has  fully  paid 
the  purchase  price.  Although  numerous  errors  are 
assigned  by  appellant,  but  two  questions  are  discussed. 

I.  It  is  first  objected  on  behalf  of  appellant  that 
the  district  court  ^^had  no  jurisdiction  of  this  case, 

because  it  was  a  case  in  equity,  and  could 
tion  noVniB-  not  be  tried  at  law  as  was  done.*'  This 
kind  Of  pro-     objection  is  based  on  the  claim  that  the 

oeediDgs. 

action  was  in  fact  brought  to  establish  and 
enforce  a  trust.  But  the  district- court  had  jurisdiction 
of  the  subject-matter  of  the  action,  whether  the  relief 
required  be  legal  or  equitable.  If  plaintiff  erred  in  the 
kind  of  proceedings  he  adopted,  the  proper  remedy  was 
a  transfer  of  the  action  to  the  proper  docket.  Code, 
sec.  2614 ;  Gould  v.  BurtOy  61  Iowa,  47.  This  appellant 
did  not  ask,  but  raises  the  question  of  jurisdiction  for 
the  first  time  in  this  court.  It  is  now  too  late  to  con- 
sider it  further. 

II.  The  objection  most  seriously  urged  by  appel- 
lant, and  the  one  upon  which  he  seems  chiefly  to'rely,  is 

that  ^^the  action  of  the  court  in  this  case 
"oneVidenoe:  raiscd  a  trust  upon  an  absolute  warranty 
'  deed,  which  cannot  be  done."  It  is  claimed 
that  parol  evidence  was  not  competent  to  establish  the 
alleged  fact  that  the  conveyance  in  controversy  was  made 
to  defendant  as  an  agent  or  in  trust.  This  claim  may  be 
conceded  for  the  purposes  of  this  case.  Code,  sec.  1934 ; 
Rcdliffv.  EUiSy  2  Iowa,  62 ;  Kramer  v.  Kramer^  68  Iowa, 
568 ;  McGinness  v.  Barton^  71  Iowa,  645.    But  appellant 
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neglected  to  preserve  his  right  to  urge  that  claim  in  this 
conrt  It  is  trne  that  the  alleged  agency  was  established 
wholly  by  parol  evidence,  admitted  against  the  objec- 
tion of  appellant.  But  it  is  not  shown  that  any 
exception  was  taken  to  the  rulings  of  the  court  in 
admitting  this  testimony.  We  have  frequently  held 
that  we  will  not  consider  objections  unless  based  upon 
exceptions  taken  in  the  court  below.  Redding  v.  Page^ 
62  Iowa,  406.  Such  exceptions  must  be  shown  to  have 
been  made  and  preserved  in  the  manner  required  by 
law,  and  will  not  ordinarily  be  presumed. 

In  view  of  the  facts  disclosed  by  the  record,  this 
case  must  be 

Affibmed. 


Agbea  v.  Bbayton. 

1.  Appeal :  Evn>B5CB  to  sufpobt  verdict.  Though  the  evidence  to 
support  a  verdict  is  meager,  this  court  wiU  not  set  it  aside  for  that 
reason. 

2.  Trespaaa :  gutting  Ain>  convbrtinq  hat  :  damagbb  :  bvidbncb. 
One  who  without  any  right  goes  upon  another's  land  and  cuts  the 
grass  and  makes  it  into  haj  and  converts  it  to  his  own  use,  is  guilty 
of  a  trespass,  which  continues  up  to  and  includes  the  final  conver- 
sion of  the  hay ;  and  the  measure  of  the  owner's  damages  is  the 
value  of  the  hay  when  converted,  and  not  of  the  standing  grass. 
And  in  such  case,  where  the  land  lay  near  the  town  of  L.,  which 
was  one  of  the  markets  of  the  communiQr  for  such  products, 
witnesses  who  testified  that  they  were  acquausted  with  the  value 
of  hay  at  I*  were  competent  to  testify  to  give  their  opinion  as  to 
the  value  of  the  hay  when  converted. 

Appeal  from  Harrison  District  Court — Hon.  Geobgb 

W.  Wakefibld,  Judge. 

Filed,  May  17,  1888. 

Action  to  recover  damages  for  a  trespass  alleged  to 
have  been  committed  by  defendant  in  carrying  away  and 
Converting  certain  hay  belonging  to  plaintiff.  Verdict 
and  judgment  for  plaintiff.    Defendant  appeals. 


720  SUPPLEMENT. 


Acrea  t.  Brayton. 


8.  B.  CochraUj  for  appellant. 

J7.  Si  Roadifer  and  J,  H.  Smithy  for  appellee. 

Beed,  J. — The  land  on  which  the  trespass  is  alleged 
to  have  been  committed,   for  many  years  before  the 

thirtieth  of  June,  1886,  belonged  to  Henry 
'  denoetonip-  Reel.  On  that  day  he  sold  and  conveyed  it 
^  ^*  °  to  plaintiff.  It  consists  of  eighty  acres,  part 
of  which  was  in  cultivation,  and  part  in  grass.  It  was 
inclosed,  bnt  there  were  no  boildings  on  it.  For  about 
ten  years  before  the  year  1886,  defendant  had  cultivated 
the  portion  that  was  in  cultivation,  and  had  cut  the 
grass  which  grew  on  the  remainder,  and  made  it  into 
hay.  This  was  done  under  a  parol  agreement  with 
Reel,  entered  into  in  about  1876,  and  as  rent  of  the 
premises  defendant  delivered  to  Reel  each  year  a  portion 
of  the  grain  raised  thereon,  and  a  portion  of  the  hay. 
In  March,  1886,  Reel  rented  the  arable  land  to  one  Poor, 
who  entered  thereon,  and  planted  a  portion  thereof  in 
com.  Defendant  thereupon  instituted  a  suit  against 
Poor,  in  which  he  asked  and  obtained  an  injunction 
restraining  him  from  occupying  or  cultivating  the  land. 
The  injunction  was  subsequently  dissolved,  but  while  it 
was  in  force  defendant  took  possession,  and  cultivated 
the  crop  which  Poor  had  planted,  and  that  was  the 
condition  of  affairs  when  plaintiff  purchased  the 
premises.  Afterwards  defendant  cut  the  grass  growing 
on  the  land,  and*made  the  same  into  hay.  He  offered 
to  deliver  to  plaintiff  one-third  of  the  hay  as  rent,  but 
he  refused  to  accept  it,  and  brought  this  action  to 
recover  the  value  of  all  of  it.  He  does  not  deny  that 
the  hay  which  defendant  offered  to  deliver  was  a  fair 
rental  for  the  grass-land,  but  his  claim  is  that  defendant 
had  no  right  in  the  premises,  and  that  his  act  in  cutting 
the  grass  was  a  trespass.  Defendant's  claim  was  that 
his  occupancy  of  the  premises  under  the  agreement 
with  Reel  created  a  tenancy  at  will,  or,  if  not  that,  a 
tenancy  from  year  to  year,  and  that  the  same  had  never 
been  terminated.  ThQ  district  court  instructed  the 
jury,  in  effect,  that  the  tenancy,  whether  it  be  regarded 
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as  a  tenancy  at  will,  or  from  year  to  year,  could  be 
tennlnated  by  Reel  only  at  the  end  of  the  year,  and 
only  by  serving  defendant  with  written  notice  of  his 
intention  to  terminate  it,  but  that  it  might  be  terminated 
by  the  agreement  of  the  parties.  There  was  no  evidence, 
however,  of  the  service  ot  any  written  notice,  and  the 
court  so  instructed  the  jury.  The  verdict,  then,  neceS' 
sarlly  implies  a  finding  by  the  jury  that  there  was  an 
agreement  to  terminate  the  tenancy.  But  it  was 
contended  that  such  finding  is  not  supported  by  the 
evidence.  It  must  be  admitted  that  the  evidence  of  an 
agreement  by  defendant  to  surrender  the  possession  is 
meager.  Still  we  think  it  cannot  be  said  that  there  was 
no  evidence  tending  to  prove  such  agreement,  and  under 
the  well-settled  rule  we  will  not  disturb  the  judgment 
on  that  ground. 

On  the  trial,  witnesses  who  testified  that  they  were 
acquainted  with  the  value  of  hay  at  Logan,  the  land 
2.  TBB9PAM :       being  situated  near  that  town,  were  permit- 
SSSrtSl?     *^>  against  defendant's  objection,  to  testify 
5m':  e??"      to  ^^^^^  opinion  as  to  the  value  of  the  hay 
dcnce.  jjj  qnestion.    The  objections  urged  against 

that  ruling  were  (1)  that,  as  defendant's  act  in  cutting 
the  grass  was  a  trespass,  the  measure  of  plaintiff's 
damages  was  the  value  of  the  grass  as  it  stood  upon  the 
ground  before  the  trespass ;  and  (2)  that,  if  defendant  is 
liable  for  the  value  of  the  hay,  his  liability  is  measured 
by  the  value  at  the  place  of  conversion,  and  hence  the 
knowledge  of  the  witnesses  of  the  value  of  the  hay  at 
Logan  did  not  qualify  them  to  express  an  opinion  as  to 
its  value  at  that  place.  Under  the  finding  of  the  jury 
that  the  tenancy  had  been  terminated,  defendant's  act 
in  cutting  the  grass  and  making  it  into  hay,  and  subse- 
quently carrying  it  away  and  converting  it,  was  a  con- 
tinuing trespass,  and  he  is  liable  for  all  of  damages 
caused  thereby.  He  acquired  no  right  to  the  hay  by  his 
act  of  cutting  and  curing  it,  but  the  ownership  remained 
in  plaintiff.  His  subsequent  act  of  carrying  it  away 
and  converting  it  was  as  much  a  violation  of  plaintiff 's 
Vol.  75—46 
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rights  as  any  of  his  acts  had  been,  and  it  is  for  that  act 
that  plaintiff  seeks  to  recover.  By  it  he  was  deprived 
of  his  property,  and  he  is  clearly  entitled  to  recover  the 
value  of  the  property  at  the  time  the  act  was  committed. 
As  stated  above,  the  premises  are  situated  near  Logan. 
That  town  is  one  of  the  markets  of  the  community  for 
products  of  that  kind.  Very  clearly,  we  think  it  was 
competent  for  the  witnesses,  who  knew  its  value  at  that 
place,  to  express  an  opinion  as  to  its  value  at  the  x>lace 
of  conversion.  Other  rulings  on  the  admissibility  of 
evidence  are  complained  of.  The  questions,  however, 
are  neithier  of  controlling  importance  in  the  case,  nor  of 
general  interest,  and  we  deem  it  unnecessary  to  consider 
them,  further  than  to  say  that  the  rulihgs  api)ear  to  us 
to  be  correct.  Affibmed. 
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^^^1  h    CorporationB :  right  of  btookholdbb  to  enjoin  ultra-Vibes 

115  4781  ACTS.    A  Stockholder  in  a  corporation  may  maintain  an  action  to 

restrain   the  corporation  from  acts  in    ezceas  of  its  corporate 

authority. 

2.  Intervention :  not  permitted  to  delay  cause.  When  a  cause 
has  been  submitted  to  the  court  upon  an  agreed  statement  of  facts, 
it  is  not  error  to  deny  a  third  party  the  privilege  of  intervening, 
when  such  intervention  would  raise  new  issues,  and  require  a  con- 
tinuance of  the  main  cause  for  the  purpose  of  hearing  testimony. 

8.  Cities  and  Towns :  street  railways  :  monopoly  of  passenger 
TRAFFIC :  ordinance  construed.  An  ordinance  of  the  city  of  Des 
Moines,  granting  to  the  Des  Moines  Street-Railroad  Ck>mpany  the 
exclusive  right  for  thirty  yean  to  use  its  streets  for  the  construction 
and  operation  of  street  railways,  to  be  operated  by  animal  power 
only,  and  providing  further  that  "  the  said  city  of  Des  Moines  shall 
not,  until  after  the  expiration  of  said  term,  grant  to  or  confer  upon 
any  person  or  corporation  any  privileges  which  will  impair  or 
destroy  the  rights  and  privileges  herein  granted  to  said  company,  ** 
p  does  not  deprive  the  said  city  of  the  power  to  confer  upon  another 

company,  before  the  expiration  of  the  thirty  years,  authority  to 
build  railways  on  its  streets  to  be  operated  by  power  other  than 
animal  power.  The  diminution  of  the  revenues  of  the  first  com- 
pany on  account  of  the  operation  of  the  second  one  is  not  such  an 
impairment  of  its  rights  and  privileges  as  is  contemplated  in,  and 
prohibited  by,  the  ordinance.  ( Railroad  Co,  v.  RaUiDay  Co,f  78 
Iowa,  618,  distinguished). 
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Appeal  from  Polk  District    Court — ^Hon.    Mabous 

Kavanagh,  Jb.,  Judge. 

Filed,  May  17, 1888, 

This  is  a  proceeding  under  section  8408  of  the  Code, 
by  whicli  the  parties  thereto  presented  to  the  court 
below  an  agreed  statement  of  facts,  and  sought  the 
determination  of  the  question  whether  the  Des  Moines 
Broad-Quuge  Street-Railway  Company  has  legal  power 
and  authority  to  operate  street  railroads  in  the  city  of 
Des  Moines  by  electricity  or  other  motive  power  other 
than  animal  power.  The  issue  presented  by  t£e  agreed 
statement  of  facts  was  in  the  nature  of  an  action  in 
equity,  and  the  object  was  to  enjoin  the  Broad-Oauge 
Street-Kailway  Company  from  expending  its  money  and 
resources  in  applying  the  said  motive  power  to  propel 
its  cars  upon  its  railroad  tracks  now  constructed,  and 
from  constructing  other  lines  of  road  to  be  oi)erated  by 
said  power.  The  Des  Moines  Street-Bailroad  Company 
api>eared  and  sought  to  intervene  in  the  proceeding. 
The  right  to  intervene  was  denied,  and  upon  a  final 
hearing  there  was  a  decree  enjoining  the  defendant  from 
equipping  and  operating  its  lines  of  street  railway,  now 
in  the  streets  of  the  city,  with  electric  or  other  motive 
power  other  than  animal  power,  and  from  ezx)ending  the 
funds  and  moneys  of  said  company  in  the  construction 
of  other  lines  of  street  railway  in  said  city  to  be  so  oper- 
ated. The  defendant  appeals  from  this  decree,  and  the 
Des  Moines  Street-Bailroad  Company  appeals  from  the 
order  denying  it  the  right  to  intervene  in  the  pro- 
ceeding. 

Read  &  Read^  for  H.  E.  Teachout,  appellant. 

Pa/rsons  <fe  Perry  and  Kauffman  <ft  Ournsey^  for 
the  Des  Moines  Street-Bailroad  Company,  appellant. 

Baylies  &  Baylies  ^  for  appellee. 
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RoTHBOCK,  J. — I.  This  proceeding  grows  out  of 
the  litigation  which  originated  between  the  Bes  Moines 
Street-Railroad  Company  and  the  Des  Moines  Broad- 
Gauge  Street-Rail  way  Company,  two  rival  street  railways 
in  the  city  of  Des  Moines.  It  is  in  fact  another  feature  of 
the  contention  between  said  companies  which  was  so 
elaborately  considered  by  this  court  in  the  case  of  Des 
Moines  St.  H.  H.  Co.  v.  Des  Moines  Broad-Oauge  St. 
Ry.  Co.^  78  Iowa,  613,  and  other  cases.  After  the  filing 
of  the  opinion  on  rehearing  in  the  cases  named,  the  city 
council,  by  certain  resolutions  duly  passed,  determined 
that  the  accommodation  of  the  city,  and  the  welfare  of 
its  inhattftants,  required  that  improved  motive  power, 
other  than  animal  power,  and  by  which  cars  can  be 
moved  at  an  average  sx)eed  of  not  less  than  eight 
miles  an  hour,  should  be  used  upon  all  broad-gauge 
street-car  lines  then  in  operation  in  the  city,  and  upon 
all  present  and  future  extensions  of  said  lines  ;  and,  by 
an  ordinance  passed  by  the  council,  authority  was  given 
to  the  Broad-Gauge  Company  to  change  its  motive 
power  from  animal  power  to  electricity,  or  to  such  other 
motive  power  as  may  be  found  practicable  to  move  its 
cars  at  the  required  rate  of  speed.  These  acts  of  the 
city  council  were  done  in  pursuance  of  an  application 
made  by  said  railway  company  to  the  council.  The 
plaintiff  Teachout  is  a  stockholder  in  the  Broad-GFauge 
Company,  and  is  surety  for  it  upon  some  of  its  indebt- 
edness. He  was  active  in  procuring  permission  from 
the  city  council  to  the  company  to  change  its  motive 
power.  After  the  permission  and  authority  were  secured 
he  instituted  this  proceeding,  in  which  he  claimed  that 
the  corporation  in  which  he  was  a  stockholder  could  not 
acquire  any  valid  authority  from  the  city  couAcil  to 
operate  a  street  railroad  in  said  city  by  any  propelling 
power.  He  was  overruled  by  act  of  the  corporation 
before  this  proceeding  was  commenced.  The  agreed 
statement  of  facts  sets  forth  this  matter  of  difference, 
and  the  question  presented  to  the  court  for  its  determi- 
nation was  whether  the  city  council  had  any  power  or 
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authority  to  confer  the  right  upon  the  company,  in  view 
G^  the  decision  of  this  court  in  the  cases  above  cited. 
The  Des  Moines  Street-Railroad  Company,  being  what 
is  known  as  the  "Narrow-Gauge  Railway  Company," 
api)eared,  and  filed  what  was  denominated  a  "petition 
of  intervention,"  in  which  it  was  claimed  that  the  pro- 
ceeding was  fictitious,  and  a  fraud  upon  the  rights  of 
the  Narrow-Gauge  Company,  and  that  it  was  not  a  real 
controversy  between  the  i)arties,  and  demanded  that  it 
be  dismissed.  A  motion  was  made  by  the  parties  to  the 
proceeding  to  strike  the  petition  of  intervention  from 
the  files,  for  the  reason,  among  others,  that  the  cause 
had  been  submitted  to  the  court  for  its  decision,  and  that 
there  was  no  right  to  intervene  in  the  action,  and  make 
demands  which  would  delay  its  determination.  This 
motion  was  sustained,  and  the  application  to  intervene 
was  overruled  ;  but,  inasmuch  as  it  had  been  suggested 
to  the  court  that  the  controversy  was  not  real  and  in 
good  faith  between  the  parties,  it  was  ordered  that  the 
plaintiff  and  the  officers  of  the  Broad-Gauge  Company 
appear  at  a  time  named,  and  submit  to  an  examination 
touching  the  question  of  good  faith  and  the  real  nature 
of  the  controversy,  and  that  the  Des  Moines  Street- 
Railroad  should  be  permitted  to  appear,  and  examine 
the  said  i)arties  touching  the  controversy,  and  to  intro- 
duce other  proof  on  said  question  material  thereto. 
Theretii)on  an  investigation  was  had,  evidence  was 
introduced, ,  and  the  cause  was  submitted  to  the  court, 
and  at  the  same  time,  or  about  that  time,  another  peti- 
tion of  intervention  was  filed  by  the  Des  Moines  Street 
Railroad  Company,  in  which  a  demand  was  made  that  it 
be  allowed  to  intervene  in  the  merits  of  the  case.  On 
the  final  submission  the  following  orders  were  made: 
"  This  cause  having  been  heretofore  submitted  to 
the  court  by  and  between  the  parties,  upon  the  written 
submission  and  statement  of  facts  filed  with  the  clerk  on 
the  fourth  day  of  February,  1888,  and  the  court,  being 
fully  advised  in  the  premises,  finds  that  the  equities  are 
with  the  plaintiff,  H.  E.  Teachout.  It  is  therefore 
ordered  and  decreed  by  the  court  that  the  defendant, 
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the  Des  Moines  Broad-Gauge  Street-Railway  Company, 
be  restrained  and  enjoined  from  equipping  and  operating 
its  lines  of  street  railway,  now  laid  in  the  city,  with 
electric  or  other  motive  power  oth^r  than  animal  power, 
and  from  expending  the  funds  and  moneys  of  said  com- 
pany in  so  equipping  said  line  of  road,  or  in  constructing, 
for  operation  in  said  city,  other  lines  of  street  railway, 
and  that  the  costs  of  this  proceeding  be  taxed  against 
the  defendant.  The  Des  Moines  Broad-Gauge  Street- 
Railway  Company  excepts.  And  the  Des  Moines  Street- 
Raikoad  Company  is  refused  leave  to  file  its  petition  of 
intervention,  to  which  the  said  Des  Moines  Street-Rail- 
road Company  excepts,  and  has  five  days  in  which  to 
file  its  bill  of  exceptions. 

"  Marcus  Kavanagh,  Jr.,  Judge." 
*^Now  upon  this  eleventh  day  of  February,  1888, 
this  cause  coming  on  to  be  further  heard  upon  the  i)eti- 
tion  and  motion  of  the  Des  Moines  Street-Railroad  Com- 
pany that  the  court  decline  to  receive  and  determine 
this  cause  upon  the  submission  and  agreed  statement  of 
facts  by  the  said  Teachout  and  the  said  Des  Moines 
Broad-Gauge  Street-Railway  Company,  for  the  reason 
that  there  is  no  real  controversy  between  said  parties, 
but  the  same  is  a  fraud  upon  both  the  court  and  the 
said  Des  Moines  Street-Railroad  Company,  pursuant  to 
the  order  of  this  court  made  thereupon  on  the  sixth  day 
of  February,  1888 ;  and  the  said  Des  Moines  Street- 
Railroad  Company  appearing  by  its  counsel,  Galusha 
Parsons,  and  the  said  H.  E.  Teachout  by  his  counsel, 
W.  L.  Read,  and  the  said  Des  Moines  Broad-Gauge 
Street-Railway  Company  by  its  counsel,  R.  N.  Baylies, 
and  the  same  having  been  taken  under  advisement: 
Now,  upon  this  thirteenth  day  of  February,  1888,  it  is 
ordered  that  the  said  petition  and  motion  be,  and  the 
same  are  hereby,  in  all  things  denied  ;  to  which  ruling 
and  decision  the  said  petitioner,  by  its  counsel,  in  open 
court,  duly  excepted.  And  the  said  Des  Moines  Street- 
Railroad  Company  having  presented  its  petition  for 
leave  to  intervene  to  the  merits  of  the  said  submission, 
the  said  petition  and  motion  are  denied  ;  to  which  ruling 
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and  decision  the  said  petitioner,  by  its  counsel,  in 
open  court,  duly  excepted.  It  is  further  ordered  and 
adjudged  that  the  said  H.  E«  Teachout  recover  of  and 
from  the  said  Bes  Moines  Street- Railroad  Company  his 

costs  of  said  proceeding,  taxed  at ,  to  which  the 

said  Des  Moines  Street-Railroad  Company  duly 
excepted ;  and  it  is  further  ordered  that,  in  the  taxa- 
tion of  such  cost's,  the  clerk  of  this  court  will  not  tax, 
as  a  part  thereof,  any  fees  for  the  said  Teachout,  or  the 
other  officers  of  the  said  Des  Moines  Broad-Gauge 
Street- Railway  Company. 

"Marcus  Kavanagh,  Judge." 
It  will  thus  be  seen  that  the  court  was    of  the 
opinion  that  the  suggestion  that  the  agreed  statement 
of  facts  did  not  present  a  real  issue  between  the  parties, 
but  was  a  fraud  upon  the  court  and  upon  other  parties, 
was  not  well  founded,  and  rendered  a  decree  accordingly. 
We  do  not  deem  it  necessary  to  review  the  evidence 
upon  this  question  in  detail. .  We  are  satisfied  that  the 
district  court  was  correct  in  determining  that  the  pro- 
ceeding ought  not  to  be  dismissed  as  fictitious.    It  is 
not  claimed  that  a  stockholder  in  a  corporation  may 
1.  coBPOBA-        iiot   maintain   an   action  to   restrain   the 
Sookiol5er°'  Corporation  from  acts  in  excess  of  its  cor- 
StSvilSs       porate  power  or  authority.     It  is  well  settled 
^^'  that  such  an  action  will  lie.    Sims  v.  Street 

Ry.  Co,,  37  Ohio  St.  566 ;  Cook,  Stocks,  sees.  672-674, 
and  authorities  there  cited.  The  matter  of  difference 
which  was  submitted  to  the  court  was  one  not  of  mere 
expediency  as  to  the  prosecution  of  the  business  of  the 
corporation.  Counsel  for  the  Des  Moines  Street- Rail- 
road Company  strenuously  contend  that  the  company 
they  represent  have  the  exclusive  right  to  construct, 
maintain  and  operate  street  railroads  in  the  city ;  and, 
if  their  contention  is  correct,  it  would  be  a  most  flagrant 
violation  of  the  corporate  powers  of  the  Broad-Gauge 
Company  to  waste  its  substance,  and  involve  its  stock- 
holders in  a  large  expenditure  of  money,  without  legal 
authority  to  move  a  car  upon  the  streets ;  and  this  was 
the  very  question  which  was  presented  to  the  court  for 
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its  determination.  And  while  it  may  be  true  tliat 
Teachout  was  active  in  his  endeavors  to  save  the  prop- 
erty of  the  company,  and  prevent  the  great  loss  conse- 
quent upon  the  adjudged  exclusive  right  of  the  Narrow- 
Gauge  Company,  it  does  not  follow  that  he  agreed  with 
the  officers  and  counsel  of  said  company  that  the  decis- 
ion of  this  court  precluded  the  company  in  which  he 
was  a  stockholder  from  operating  their  lines  by  a  motive 
X)ower  other  than  animal  power.  The  record  shows 
that,  so  far  as  his  action  as  a  director  of  the  corporation 
was  concerned,  he  opposed  taking  any  corporate  action 
to  apply  electric  power  to  the  lines  of  street  railroad 
then  owned  by  the  company. 

II.  Counsel  for  the  Des  Moines  Street- Railroad 
Company  complain  that  it  was  not  allowed  to  intervene 
2.  iHTumv-  ^^  *^®  proceeding.  It  is  very  clear  that  it 
SSted°to8Sr  ^^^  ^^  right  to  intervene  to  defeat  the 
lay  canie.  actiou  or  proceeding.  Section  2684  of  the 
Code  provides:  '^The  court  shall  determine  upon  the 
intervention  at  the  same  time  that  the  action  is  decided, 
and  the  intervener  has  no  right  to  delay."  And  in  Van 
Oorden  v.  Ormsbj/y  66  Iowa,  667,  it  is  said  that  '^  an 
intervenor  cannot  be  allowed  to  tender  an  issue  which 
can  be  tried  only  by  a  change  in  the  form  of  proceeding, 
and  a  continuance  of  the  cause  for  testimony.  If  the 
person  intervening  has  rights  which  require  protection, 
and  which  cannot  be  determined  in  the  main  action 
without  delaying  the  trial,  he  ought  not  to  intervene, 
but  should  commence  an  original  action,  and,  if  need 
be,  and  a  proper  case  therefor  can  be  made,  protect  his 
interests  by  injunction."  Now,  if  the  intervenor  had 
presented  a  petition  when  its  first  appearance  was  made, 
and  without  setting  up  facts  which  must  have  unavoid- 
ably caused  delay,  and  joined  the  plaintiff  Teachout  in 
the  demand  that  the  Broad-Gauge  Company  be  enjoined 
from  applying  electricity  as  a  motive  power  upon  its 
road,  and  upon  the  ground  that  the  intervenor  had  the 
exclusive  right  to  build,  maintain  and  operate  street 
railroads  in  the  city,  it  may  be  that  the  i)etition  for 
intervention  should  have  been  entertained  by  the  court. 
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But  the  record  does  not  show  that  the  c6urt  held  that 
there  was  no  right  of  intervention  in  any  event.  The 
ref nsal  to  permit  the  intervention  npon  the  merits  may- 
well  have  been  pnt  upon  the  grounds  that  it  was  pre- 
sented too  late,  and  that  it  attempted  to  raise  issues  which 
would  necessarily  involve  delay.  As  will  be  seen 
further  in  this  opinion,  the  only  question  to  be  deter- 
mined arose  upon  the  ordinances  and  resolutions  of  the 
city  council.  It  is  true,  the  agreed  statement  of  facts 
recited  that  the  Des  Moines  Street-Railroad  Company  had 
failed' to  furnish  efficient  street-car  service  to  the  pub- 
lic, and  this  was  denied  in  the  i)etition  of  intervention. 
But,  in  our  opinion,  this  raised  an  immaterial  issue,  as  will 
presently  be  seen ;  and  the  Des  Moines  Street-Railroad 
Company  is  in  no  position  to  raise  that  question  because 
the  cQurt  below,  in  effect,  determined,  with  a  recital  of 
record  before  it,  that  the  street- car  service  was  ineffi- 
cient, and  with  nothing  to  contradict  or  call  in  question 
the  recital  that  the  Narrow-Gauge  Company  had  the 
exclusive  right  to  ^laintiElin  and  operate  street  railroads 
in  the  streets  of  the  city. 

III.    We  come  now  to  the  question  of  the  power  or 
authority  of  the  Broad-Gauge  Company  to  operate  its 

lines  by  electricity,  or  other  improved  or 
■  town»:  street  newly-discovered  motive  power.    This  ques- 

raliways :  mo-  _  *  -a. 

nopoiy^ww-  tion  has  been  elaborately  argued  by  the 
oiSfaanoe     '  couusel  above  named,  and  by  other  counsel 

oonstmecL 

in  behalf  of  the  city  and  of  North  Des 
Moines  and  of  the  public  generally.  It  is  well  to 
understand  the  precise  point  to  be  determined.  As  we 
view  it,  the  power  is  undoubted,  unless  the  Des  Moines 
Street-Railroad  Company  has  such  an  exclusive  right  to 
construct,  maintain  and  operate  street  railroads  in  the 
city  as  to  exclude  all  competition  of  other  lines,  what- 
ever motive  power  may  be  employed  by  the  other  lines. 
In  the  cases  already  determined  by  this  court,  involving 
the  rights  of  these  rival  companies,  we  determined  that 
the  exclusive  right  to  furnish  to  the  city  of  Des  Moines 
its  street-railway  service,  for  thirty  years  from  the  time 
the  right  accrued,  was  in  the  Narrow-Gauge  Company. 
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This  statement  would  seem  to  include  all  street  railways, 
as  well  those  operated  by  animal  power  as  those 
operated  by  electricity,  or  by  cables  operated  by  steam 
x)T  other  power  ;  and  much  of  the  argument  in  behalf  of 
the  Des  Moines  Street- Railroad  Company  is  founded 
upon  the  claim  that  this  court,  in  the  reasoning  in  the 
main  opinion,  regarded  the  right  to  exclusive  street-car 
service  without  reference  to  the  motive  power  used.  The 
question  then  before  the  court  was  between  two  rival 
companies,  both  of  which  operated  their  lines  by  animal 
power.  The  question  of  the  kind  of  street-car  service 
was  in  no  manner  involved  in  the  case.  Those  cases 
were  contested,  both  upon  the  original  submission  and 
upon  the  rehearing,  by  able  and  distinguished  counsel. 
We  think  it  is  safe  to  say  that,  upon  the  original  argu- 
ment of  the  case,  the  question  as  to  the  motive  power 
was  not  in  the  mind  of  court  or  counsel.  At  least,  it  is 
undoubtedly  true  that  no  such  question  was  presented 
to  this  court.* 

In  view  of  the  general  discussion  of  the  subject  in 
the  original  opinion,  the  following  language  was  used  in 
the  opinion  upon  rehearing  :  "  It  is  proper,  however, 
that  we  should  say,  in  order  to  prevent  any  misconstruc- 
tion of  our  opinion,  that  it  was  not  our  intention  to  hold, 
and  it  is  not  held,  that  the  city  is  precluded,  by  the 
ordinance  under  which  the  plaintiff  is  acting,  from 
availing  itself  of  any  improved  street  railway  to  be 
operated  by  other  than  animal  power,  if  reasonably 
necessary  to  meet  the  public  wants.  We  did  not  regard 
that  question  as  in  the  case,  and  on  that  we  express  no 
opinion  ;"  and  the  decrees  in  those  cases  do  not  require 
the  Broad-Gauge  Railway  Company  to  remove  their 
railroad  tracks  from  the  streets.  They  are  enjoined 
from  operating  their  lines  of  road  by  cars  moved  by 
animal  power  after  the  first  day  of  May,  1888.  This 
supplemental  opinion  and  these  decrees  are  a  sufficient 
answer  to  the  argument  of  counsel  based  upon  the  rea- 
soning of  the  opinion  in  the  cases  cited.  It  was  pur- 
posely left  as  an  open  question ;  and,  as  the  personnel 
of  the  Courtis  now  nearly  the  same  as  then,  it  is  not 


I 
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improper  to  say  that  such  was  the  intention  of  the  cxmrt. 
It  is  proper  to  state  that  the  ordinance  anl&orizing  the 
Broad-Gauge  Company  to  use  electricity,  or  other 
motive  power  other  than  animal  power,  appears  to  us 
to  be  well  guarded,  so  as  to  protect  the  rights  of  the 
Narrow*Gange  Company  in  the  use  of  its  lines  already 
in  operation,  er  other  lines  which  it  may  desire  to  con- 
struct in  the  exercise  of  its  exclusive  right  to  the  use  of 
^^  horse-cars."  And  it  seems  to  us  that  we  must  deter- 
mine the  rights  of  the  parties  by  the  record  they  have 
made,  or,  rather,  by  the  grant  of  power  given  to  them 
by  the  city  council.  This  grant  of  power  is  found  in  the 
ordinance  of  the  city*  which  was  enacted  in  June,  1866 ; 
and  that  part  of  it  necessary  to  be  considered  in  deter- 
mining this  case  is  as  follows:  ^'Section  1.  Be  it 
ordained  by  the  city  council  of  the  city  of  Des  Moines, 
that  consent,  permission  and  authority  is  hereby  given 
and  granted  to  and  duly  vested  in  the  !Des  Moines  Street- 
Bailroad  Company,  and  their  successors  and  assigns,  to 
lay  a  single  or  double  track  for  passenger  railway  lines, 
with  all  necessary  and  convenient  tracks  for  turn-outs, 
side-tracks  and  switches  in,  upon  and  along  all  the 
streets,  and  such  alleys  only  fronting  on  which  said 
company  have  depots,  stables,  or  car-houses,  and  over 
the  bridges  and  such  streets  in  the  city  of  Des  Moines, 
with  their  present  and  future  extensions  and  connec- 
tions; and  authority  is  hereby  given  said  company, 
their  successors  and  assigns,  to  keep,  maintain,  use  and 
operate  thereon  railway  cars  in  the  manner  and  for  the 
time  and  upon  the  conditions  hereinafter  mentioned  and 
prescribed.  Sec.  2.  The  cars  to  be  used  upon  such 
tracks  shall  be  operated  with  animal  power  only,  and 
shall  not  connect  with  any  other  railway  on  which  other 
power  is  used,  and  no  railway  car  or  carriage  used  upon 
any  other  railway  in  this  state  shall  be  used  upon  any 
of  said  tracks.  *  *  «  Sec.  10.  The  right  herelia 
granted  to  said  company  to  operate  said  railway  shall 
be  exclusive  for  the  term  of  thirty  ( 80 )  years  from  the 
time  the  first  mile  of  said  track  is  laid  and  cars  running 
thereon ;  and  the  said  city  of  Des  Moines  shall  not. 
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until  after  the  expiration  of  said  term,  grant  to  or  confer 
upon  any  person  or  corporation  any  privileges  which 
will  impair  or  destroy  the  rights  and  privileges  herein 
granted  to  said  company." 

It  seems  to  ns,  keeping  in  mind  the  fundamental 
rule  that  corporations  are  invested  with  such  powers 
only  as  are  expressly  conferred  upon  them,  and  such 
other  powers  as  are  necessary  to  carry  oat  those 
expressly  granted,  that  there  is  little  room  for  discussion 
or  debate  as  to  the  powers  conferred  upon  the  Narrow- 
Gauge  Company  by  this  ordinance.  It  has  the  exclu- 
sive  right  to  operate  its  railways  by  animal  power ;  and  it 
has  no  more  right  to  interpose  objections  to  the  building 
and  ox)eration  of  other  street  railroads,  to  be  operated  by 
other  power,  than  if  no  grant  of  power  had  ever  been 
made  to  it.  The  city,  it  is  true,  agreed,  by  section  10 
of  the  ordinance,  that  it  would  not  *^  confer  ui)on  any 
person  or  corporation  any  privileges  which  will  impair 
or  destroy  the  rights  and  privileges  herein  granted  to 
said  company."  It  is  strenuously  contended  that  the 
granting  of  the  right  to  operate  other  street  cars  will  nec- 
essarily impair  the  rights  of  the  Narrow-Gauge  Company, 
by  diminishing  its  revenue,  which  is  derived  from  the  car- 
riage of  passengers.  Perhaps  this  argument  is  suflSciently 
answered  by  the  thought  that,  when  the  city  made  the 
contract  based  upon  this  ordinance,  the  parties  thereto 
were  dealing  with  the  known,  and  not  with  the  unknown. 
It  may  well  be  questioned  whether  the  city  had  any 
power  to  contract  that  no  other  means  of  public  travel 
should  be  allowed  upon  the  streets  of  the  city  except 
by  cars  drawn  by  horses  for  the  period  of  thrty  years. 
If  so,  the  establishment  of  hack-lines  or  omnibus-lines, 
or  other  means  of  public  conveyance,  would  impair  the 
revenue  of  the  Narrow-Gauge  Company,  and  thus 
impair  its  rights  under  this  ordinance.  Its  right  is  to 
operate  a  horse  railroad.  It  is  entitled  to  the  exclusive 
right  to  do  so,  and  to  use  all  improvements  that  may  be 
made  thereto ;  but  to  nothing  more.  The  city  cannot 
impair  that  right ;  but  it  does  not  follow  that  it  may  not 
authorize  other  means  of   street   travel.    It   did   not 
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nndertake  to  confer  upon  the  company  the  right  to 
carry  all  the  passengers  who  might  desire  to  travel  by 
public  conveyance  upon  the  streets  ;  and  it  did  not,  by  the 
ordinance,  contract  that  new  and  improved  and  undis- 
covered methods  of  travel  might  not  be  adopted  as  the 
public  wants  might  demand.  This  ordinance  and  con- 
tract were  made  by  the  city  in  behalf  of  the  public,  and 
it  should  not  be  so  construed  as  to  fetter  and  prevent 
the  right  to  use  new  methods  and  appliances,  the  result 
of  the  inventive  genius  of  the  age,  or  to  apply  the  dis- 
covery and  application  of  the  latent  powers  of  nature 
to  the  uses  of  man.  As  well  might  the  chartered  owner 
of  a  rope-ferry  have  insisted,  years  ago,  that  his  exclu- 
sive right  to  that  method  of  transportation  prevented 
the  right  to  charter  a  ferry  propelled  by  steam  when 
that  element  of  nature  was  discovered  as  a  propelling 
power.  As  sustaining  these  views,  see  Saginaw  Oas- 
Light  Co.  V.  City  of  Saginaw^  28  Fed.  Rep.  529 ; 
Omaha  Horse  Ry.  Co.  t.  Cable  Tramway  Co.^  80  Fed. 
Rep.  324 ;  Bridge  Proprietors  v.  HoboTcen  Co.^  1  Wall. 
116. 

We  think  the  decree  of  the  district  court  should  be 
reversed,  and  a  decree  will  be  entered  in  this  court  in 
accord  with  this  opinion,  er  the  cause  will  be  remanded 

to  the  court  below  for  that  purpose. 

Reversed. 


RuNGE  V.  Hahn. 

Appeal:  trial de novo:  cebtification  of  bvidbncb  by  DEPosmoN. 
A  recital  in  the  certificate  of  the  trial  judge  to  the  evidence  in  an 
equity  case,  that  the  cause  was  submitted  upon  packages  of  deposi- 
tions filed  upon  certain  dates,  does  not  iden^y  such  evidence  as 
required  by  chapter  85,  Laws  of  1882,  repealing  and  amending  sec- 
tion 2742  of  the  Code.  The  certificate  should,  by  setting  out  the 
name  of  the  witness,  or  the  name  of  the  officer  before  whom  the 
deposition  was  taken,  and  the  date  when  taken,  or  other  explicit 
recital,  identify  with  certainty  the  items  of  evidence  referred  to. 
(  Cto9%  17.  Burlinffton  <ft  8.  W.  By.  Co.,  58  Iowa,  68,  which  arose 
before  the  enactment  of  said  statute,  distinguished ). 

Appeal  from  Keokuk  Circuit  Court. 
Piled,  May  23,  1888. 
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This  is  an  action  in  equity  for  the  reformation  and 
enforcement  of  a  written  contract  for  the  pajrment  of 
money.  Judgment  for  plaintiff  in  accordance  with  the 
prayer  of  the  petition.    Defendant  appeals. 

O.  O.  Johnston  and  JS.  S.  Sampson  &  Son^  for 
appellant. 

Earned  <ft  Mohland  and  O.  D.  Woodin,  for 
appellee. 

Reed,  J. — The  cause  was  submitted  at  the  January 
term,  188C,  of  the  circuit  court,  and  taken  under  advise- 
ment, and  the  judgment  was  entered  at  the  October  term 
in  the  same  year.  The  circuit  judge,  at  the  time  of  the 
submission,  signed  the  following  certificate:  ^^And 
now,  on  this  day,  to- wit,  *  *  *  this  cause  came  on 
for  hearing.  *  *  *  The  cause  is  tried  and  submitted 
to  the  court  on  the  following  evidence,  and  none  other, 
to- wit:  Plaintiff  offers — (1)  package  of  depositions 
filed  June  23,  1886;  (2)  package  of  depositions  filed 
December  3,  1886  ;  ( 3 )  package  of  depositions  filed  Jan- 
uary 6, 1886.  Plaintiff  rests.  Whereupon  the  defendant 
offered  the  following  evidence,  to- wit:  Package  of 
depositions  filed  December  26, 1886.  Defendant  rests. 
I,  W.  B.  Lewis,  before  whom  the  above-entitled  cause 
was  tried,  do  hereby  certify  that  the  above  and  fore- 
going schedule  correctly  specifies  and  refers  to  all  the 
evidence  offered  and  all  the  evidenxse  received  on  the 
trial  of  the  cause."  At  the  November  term,  1887,  of  the 
district  court  ( the  circuit  court  having  in  the  meantime 
been  abolished,  and  the  business  pending  therein  trans- 
fetrred  to  the  district  court ),  an  order  was  entered  on 
defendant's  motion  correcting  the  certificate  as  to  the 
date  of  filing  of  the  first  package  of  depositions  referred 
to,  making  the  date  the  twenty-ninth,  instead  of  the 
twenty-third  of  June,  1886.  Appellee  filed  a  motion  in 
this  court  to  strike  out  the  evidence  contained  in  the 
abstract,  on  the  ground  that  it  was  not  properly  identi- 
fied, and  tjiat  the  trial  judge  had  not  certified  the  evi- 
dence on  which  the  cause.was  submltted|  as  required  by 
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law.  He  also  filed  an  amended  abstract  denying  that  all 
the  evidence  is  contained  in  appellant's  abstract.  We 
find  it  unnecessary  to  inquire  whether  the  district  court 
had  any  jurisdiction,  after  the  ejcpiration  of  the  time 
allowed  for  taking  the  appeal,  to  correct  the  certificate. 
It  is  proper  to  say,  however,  that  the  case  of  Lewis  v. 
MarJcely  71  Iowa,  652,  is  not  strictly  analogous.  In  that 
case  the  judge,  after  the  expiration  of  six  months  from 
the  rendition  of  the  judgment,  amended  the  certificate 
by  inserting  therein  a  matter  essential  to  its  validity. 
In  effect  there  was  no  certificate  until  the  amendment 
was  made,  so  that  that  which  was  done  by  the  amend- 
ment amounted  to  the  making  of  a  certificate  at  that  date ; 
'  and  we  held  that  under  the  statute  the  judge  had  no 
authority  to  sign  a  certificate  at  that  time.  Here  what  was 
done  was  simply  to  correct  a  clerical  error  in  the  certifi- 
cate, and  the  correction  was  made  by  the  court  whose 
record  was  affected  by  it.  But  we  deem  it  unnecessary  to 
go  further  into  that  question,  for  in  our  opinion  the  certi- 
ficate as  amended  is  not  sufficient.  The  statute  (  Code, 
sec.  2742,  as  amended  by  ch.  35,  Acts  I9th  Gen.  Assem.) 
requires  the  trial  judge  in  equitable  actions  to  certify  all 
the  evidence  offered  and  introduced  upon  the  trial.  The 
object  of  this  provision  is  to  se'cure  such  identification  of 
the  items  of  evidence  offered  and  introduced  upon 
the  trial  that  no  question  can  fairly  arise  upon  appeal  as 
to  what  the  evidence  is.  The  certificate  of  the  judge, 
when  it  properly  identifies  the  evidence,  has  the  effect 
to  make  it  part  of  the  record.  It  is  not  essential,  as  was 
contended  by  counsel  for  appellee,  that  it  contain  an 
express  declaration  or  order  making  the  evidence  part  of 
the  record ;  but  that  result  follows  when  it  identifies  the 
different  items  of  evidence  offered  and  introduced  on  the 
trial,  and  is  signed  in  due  time.  And  it  cannot,  in  the 
matter  of  identification,  be  supplemented  by  the  certifi- 
cate of  the  clerk.  The  office  of  the  certificate  of  the 
clerk  required  by  section  3184,  since  the  enactment  of 
chapter  35,  Acts  Nineteenth  General  Assembly,  is  to 
identify  and  authenticate  the  record.  Before  that  enact- 
ment^ depositions  and  other   papers  used    merely   as 
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evidence  were  not  deemed  part  of  the  record,  and  could 
be  identified  by  the  clerk's  certificate ;  bat  its  effect 
clearly  is  to  change  that  rule.  Cross  v.  Burlington  & 
8.  W.  Ry.  Co.^  68  Iowa,  68,  arose  before  its  enactment, 
and  it  is  not  now  an  authority  on  the  question.  A 
recital  in  the  certificate  that  the  cause  was  submitted 
upon  packages  of  depositions  filed  upon  certain  dates 
does  not  identify  the  evidence,  and  does  not  comply 
with  the  requirements  of  the  statute.  For  such  recital 
would  apply  to  any  depositions  which  may  have  been 
filed  upon  those  dates,  and  leaves  it  to  the  clerk  and  the 
parties  to  determine  what  particular  depositions  were 
intended.  But  the  confusion  and  uncertainty  which 
was  liable  to  arise  under  that  practice  is  the  very  evil 
which  the  legislature  intended  by  the  enactment  to  cor- 
rect. The  certificate  then  should,  by  setting  out  the 
name  of  the  witness,  or  the  name  of  the  oflScer  before 
whom  the  depositions  were  taken,  and  the  date  when 
taken,  or  other  explicit  recital,  identify  with  certainty 
the  items  of  evidence  referred  to.  We  cannot  therefore 
consider  the  evidence  contained  in  the  abstract ;  and,  the 
questions  in  the  case  being  alone  of  fact,  there  is  nothing 
we  can  decide,  and  the  judgment  must  accordingly  be 

Affibhsd. 
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2. 


Forcible  Entry  and  Detainer :  fortbitubb  of  lb asb  :  svmBNCB. 
In  an  action  of  forcible  entry  and  detainer  against  a  tenant  on  the 
ground  that  he  had  forfeited  his  lease,  evidence  that  the  defend- 
ant did  not  properly  cultivate  the  farm  and  care  for  the  stock  leased 
therewith  was  properly  excluded,  since  the  lease  did  not  provide 
that  for  such  negligence  the  lessor  might  elect  to  terminate  it. 


: :TIMBF0B  DEUVBRmO  SHARB:   OONBTBUCnOV.     The 

lease  in  question  bound  the  defendant  to  pay.  as  rent,  one-half  of 
the  crops,  and  one-half  of  the  cream  and  butter,  and  provided  that, 
for  a  failure  to  pay  any  of  the  rent  for  a  period  of  ten  days  after 
due,  the  plaintiff  might  declare  the  lease  forfeited  and  proceed  by 
forcible  entry  and  detainer.  In  such  proceeding,  based  upon  an 
aUeged  failure  to  deliver  half  the  cream,  held  that  the  lease  did 
not  provide  when  the  cream  should  be  due,  and  that  a  delivery 
of  a  proper  amount  of  cream  within  a  reasonable  time  during 
the  term  was  sufficient. 
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I 

8.  Appeal:  fbom  jxjsticb's  court:  nuKa  papebs  in  afpbllatb 
OOUBT :  WHAT  SUFFICIENT.  In  sectlon  8588  of  the  Code,  requiring  a 
justice  of  the  peace,  when  an  appeal  is  taken,  to  file  in  the  ofElceof 
the  clerk  of  the  appellate  court  all  the  original  papers  and  a  trans- 
cript of  his  docket,  the  word  "  file  *'  means  d^osit,  and  when  the 
papers  and  transcript  are  so  deposited  by  him,  the  cause  is  deemed 
to  be  in  the  appellate  court,  and  the  neglect  of  the  clerk  to  make  a 
note  of  the  filing  in  the  appearance  docket  is  immaterial,  as  section 
800  of  the  Code,  making  such  entry  essential  to  the  proper  filing  of 
pleadings,  is  not  applicable. 

Appeal  from  Palo  AUo  District  Court— B.ON.  Geoegb 

H.  Carb,  Judge. 


Filed,  May  25,  1888. 

This  is  an  action  of  forcible  entry  and  detainer, 
brought  originally  before  a  justice  of  the  peace.  Plain- 
tiff recovered  judgment  in  that  court,  and  defendant 
appealed.  The  trial  of  the  cause  in  the  district  court 
resulted  in  a  verdict  and  j  udgment  for  defendant.  Plain- 
tiff appeals. 

Harrison  &  Jenswold  and  P.  0.  Ca^sidy^  for 
appellant. 

C.  B.  CaTiooUy  for  appellee. 

Beed,  J. — Plaintiff  leased  a  farm  and  certain  cows 
to  the  defendant  for  a  term  of  seven  years,  commencing 
April  1, 1886.  By  the  terms  of  the  contract,  defendant 
was  to  pay  as  rent  one-half  of  the  crops  grown  on  the 
premises,  also  one^half  of  the  cream  and  butter  from 
the  milk  of  the  cows.  The  lease  also  contains  the  fol- 
lowing provisions :  '^If  any  of  the  rents  herein  speci- 
fied shall  become  due  and  remain  unpaid  for  the  period 
of  ten  days,  then  it  shall  be  optional  with  Harrison  to 
declare  this  lease  void,  and,  upon  giving  ten  days'  notice 
thereof,  reenter  upon  said  premises,  and  remove  all 
persons  therefrom,  without  process  of  law,  or  to  proceed 
with    the   remedy   of  forcible   entry  and  detainer  as 

Vol.  76—47 


738 


SUPPLEMENT 


Ilarriaon  t.  Clifton. 


provided  by  statute,  and  said  Clifton  to  farm  said  prem- 
ises in  a  good  and  workmanlike  manner.  *  *  * 
Harrison  agrees  that  upon  the  payment  of  rents  herein 
specified,  and  the  fulfillment  of  the  covenants  herein 
made,  to  maintain  said  Clifton  in  the  lawful  possession 
and  use  of  said  premises  until  the  end  of  said  term." 
In  August,  1886,  plaintiff  caused  a  written  notice  to  be 
served  on  defendant,  informing  him  that  he  elected  to 
terminate  the  lease ;  and,  after  the  expiration  of  ten 
days,  he  instituted  this  action,  alleging  in  his  petition 
that  defendant  had  neglected  to  pay  the  rent  as  provided 
in  the  contract ;  also  that  he  had  neglected  to  farm  the 
place,  or  care  for  the  cows,  in  the  manner  required  by 
the  lease,  and  that  he  had  neglected  to  harvest  certain 
grain  and  timothy  grown  upon  the  premises,  and  that 
he  (plaintiff)  had  been  compelled  to  expend  a  large  sum 
of  money  in  harvesting  and  caring  for  the  same,  and 
that  such  expenditure  was  necessary  for  the  preservation 
of  the  property. 

I.     On    the   trial  in  the  district  court  the  court 
excluded  certain  evidence  offered  by  plaintiff  to  prove  that 

defendant  did  not  feed,  care  for  or  shelter  the 

^uyanddeSii-  COWS,  as  requiredb  y  the  contract,  and  that 

ofil^feyu   he  did  not  cultivate  the  leased  premises 

dence.  .^^  ^  good  and  workmanlike  manner.    It  is 

doubtless  true  that  the  effect  of  the  defendant's  neglect 
in  these  respects  would  be  to  lessen  the  amount  of  the 
rent,  and,  being  injurious  to  plaintiff,  he  would  have 
his  proper  remedy  therefor.  But  the  parties  did  not 
make  that  a  ground  for  terminating  the  lease.  Plaintiff 
was  entitled  to  receive  as  rent  on^half  of  the  crops 
grown  on  the  premises,  and  one-half  of  the  cream  and 
butter  from  the  milk  of  the  cows,  and  it  was  the  failure 
to  pay  such  rent  when  the  same  became  due  which,  by 
the  express  provisions  of  the  lease,  was  made  a  ground 
for  terminating  it.  For  the  neglect  alleged,  and  which 
the  excluded  evidence,  we  may  assume,  would  have 
proven,  his  only  remedy  was  in  an  action  for  damages. 
The  ruling  of  the  court  in  excluding  it  on  the  trial  is 
clearly  right. 
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II.  The  evidence  without  conflict  shows  that  while 
defendant  delivered  to  plaintiff  one-half  of  the  butter 
^ J .^j^^  manufactured,  he  did  not  deliver  any  cream, 

Jhi^l' wn?^  but  sold  all  not  manufactured  into  butter, 
Btruction.  g^jj^j  }s.ej?t  the  proceeds  until  after  the  notice 
of  plaintiff's  election  to  terminate  the  lease  was  served 
on  him,  and  until  after  the  suit  was  instituted,  when  he 
paid  one-half  the  amount  to  him.  It  was  insisted  that 
on  this  state  of  facts  plaintiff's  right  under  the  provis- 
ion of  the  contract  to  terminate  the  agreement  is  clear. 
It  is  to  be  observed,  however,  that  the  leaae  makes  no 
provision  as  to  the  time  or  times  when  the  cream  should 
be  delivered.  If  defendant  should  deliver,  during  any 
period  of  the  term,  and  within  a  reasonable  time,  an 
amount  of  cream  equal  to  that  he  had  previously  appro- 
priated, the  conditions  of  the  contract  would  be  per- 
formed. The  court  instructed  the  jury  that,  as  no  time 
of  payment  was  si)ecified  in  the  contract,  defendant  was 
required  to  pay  within  a  reasonable  time,  and  the  cor- 
rectness of  the  instruction  is  not,  questioned ;  and  the 
jury  may  well  have  found  under  the  evidence  that  I^^ 
had  not  had  a  reasonable  time  when  the  attempt  to  ter- 
minate was  made,  for  but  a  small  portion  of  the  term 
had  then  elapsed. 

III.  Plaintiff  filed  in  the  district  court  a  motion 
to  strike  the  cause  from  the  docket  and  discontinue  it,  for 

the  reason  that  neither  the  pleadings  nor  the 

^'{SA^i^"^  transcript  were  filed  in  the  clerk's  office. 

plp^ toSp.    The  justice  had  in  fact  returned  the  plead- 

S^VJiSa?^"  ings,   together  with  the   transcript   of  his 

^^^^'  docket  entries,  to  the  clerk ;  but  the  real 

ground  of  the  motion  is  that  the  clerk  had  neglected  to 

make  a  note  of  the  filing  in  the  appearance  docket. 

The  motion  was  overruled.    Appellant  relies  on  section 

200  of  the  Code,  which  requires  the  clerk,  immediately 

on  the  filing  of   a  pleading,   to  make  a  note  of  such 

filing  in  the  appearance  docket,  and  provides  that  no 

pleading  shall  be  deemed  filed  until  such  entry  is  made ; 

and  on  Padden  v.  Moore^  58  Iowa,  703,  and  Nickson  v. 
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Blair y  59  Iowa,  531,  in  which  we  held  that  this  require- 
ment is  mandatory,  and  that  a  pleading  could  not  be 
regarded  as  filed  until  the  note  of  the  filing  was  entered 
on  the  appearance  docket.  We  are  of  the  opinion,  how- 
ever, that  section  200  does  not  apply  to  actions  appealed 
from  justices  of  the  peace  to  the  district  or  circuit  court. 
This  is  clear,  we  think,  from  the  provisions  of  the  stat- 
ute specially  applicable  to  that  class  of  cases.  Section 
3583  makes  it  the  duty  of  the  justice  of  the  peace,  when 
an  appeal  is  taken,  to  file  in  the  office  of  the  clerk  all 
the  original  papers  relating  to  the  suit,  with  a  transcript 
of  all  the  entries  in  his  docket.  \t  is  clear  that  the  word 
^'file,"  as  used  in  that  section,  means  simply  to  deposit. 
The  entry  in  the  appearance  docket  is  not  essential  to 
the  filing  as  there  directed,  for  that  is  required  to  be 
made  by  the  clerk,  whereas  it  is  the  justice  who  is 
required  to  file  the  papers.  Section  8684  provides  that, 
^'  upon  the  return  of  the  justice  being  filed  in  the  office 
of  the  clerk,  the  cause  shall  be  deemed  in  the  circuit 
court."  The  word  is  used  in  the  same  sense  in  that  as 
in  the  previous  section.  The  cases  cited  were  brought 
originally  in  the  district  court,  and  have  no  bearing  on 
the  question.  The  motion  was  properly  overruled,  as 
was  also  the  motion  for  a  continuance  based  on  the  same 
ground.  Affibhbd. 


Eaton  v.  Peavt, 


1.  Husband  and  Wife :  ▲cnoN  for  divorcb  :  husband's  uability 
FOR  WIFE'S  ATTORNEY  FEES.  (Clyde  v.  Peavy,  74  Iowa,  47, 
followed^, 

3.  Aooount :  what  is  :  proof  of  on  default.  A  claim  for  attorney 
fees  consisting  of  different  items  of  charges  for  services,  and  smaU 
disbursements  made  in  the  payment  of  witnesses,  and  the  like,  is 
an  account,  and  in  an  action  thereon,  where  the  petition  was  veri- 
fied and  a  bill  of  particulars  was  attached,  and  defendant  made 
default,  judgment  was  properly  entered  without  further  proof  of 
the  claim.    (  See  chap.  86,  Laws  of  1876). 


> 


SUPPLEMENT.  741 


Eaton  V.  Ve&Yj. 


Appeal  from  Mitchell  District  Court— Ron.  John  B. 

Gleland,  Judge. 

Piled,  June  1,  1888 

This  action  was  brought  to  recover  for  services 
as  aa  attorney  in  defending  appellant's  wife  in  an 
action  for  a  divorce  brought  by  him  against  her.  A 
demurrer  to  the  answer  was  sustained,  and  a  judgment  by 
default  for  want  of  answer  was  entered  against  the 
defendant.    He  appeals. 

/.  M.  Moody  and  M.  M.  Browne,  for  appellant. 

W.  L.  Eaton  and  t/l  F.  Clyde,  for  appellee.  ^  % 


BoTHBOOK,  J. — This  appeal  presents  substantially 
the  same  questions  as  are  involved  in  the  case  of  Clyde 
V.  Peavy,  74  Iowa,  47,  and  a  citation  of  that  case  is  all 
that  we  deem  necessary  here.  There  is  this  difference 
in  the  cases:  The  demurrer  in  the  present  case  was 
directed  to  the  whole  answer,  and  it  was  sustained  gen- 
erally. The  defendant  was  then  in  default  for  answer. 
The  petition  was  duly  verified,  and  the  account  for 
services  was  attached  thereto.  Complaint  is  made 
because  the  court  rendered  judgment  without  proof  of 
the  claim. 

Under  the  provisions  of  section  1,  chapter  36,  Laws 
of  1876  (Miller's  Code,  p.  863),  no  proof  was  necessary. 
The  action  was  upon  an  open  account,  and  the  petition 
was  duly  verified,  and  a  bill  of  particulars  of  said 
account  was  attached  to  the  petition,  and  there  was  no 
answer  controverting  the  account.  It  is  insisted  by  the 
defendant  that  the  claim  is  not  an  account.  We  think 
otherwise.  It  is  as  plain  an  action  on  an  account  as  the 
action  of  a  merchant  for  goods  sold.  It  consists  of  the 
different  items  of  charges  for  services,  and  small  dis- 
bursements made  in  the  payments  of  witnesses  and  the 

like. 

Affirmed. 
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The  State  v.  Pugsley. 

Evidence :  bbsidbncb  of  witness  :  tendbncty  to  disgbacb  and 
IMPEACH.  It  is  always  allowable  to  ask  a  witness  where  he  resides 
and  how  long  he  has  resided  there ;  and  if  he  happens  to  be  resid- 
ing in  the  county  jail  awaiting  trial  upon  an  indictment  for  lar- 
ceny»  he  will  not  be  excused  from  answering  such  questions  on  the 
ground  that  his  answers  might  incidentally  tend  to  disgrace  him, 
afFect  his  credibility  or  weaken  his  evidence. 

Criminal  Law:  indictment:  place  of  crime:  neae  county 
LINE :  location  IN  WBGNQ  COUNTY.  Under  section  4160  of  the 
Ck)de,  providing  that  *'  when  a  public  offense  is  committed  on  the 
boundary  line  of  two  or  more  counties,  or  within  five  hundred 
yards  thereof,  the  jurisdiction  is  in  either  county,'*  the  defendant 
was  indicted  in  Ringgold  county  for  stealing  a  dead  body  in  said 
county  from  a  certain  named  cemetery,  which  the  evidence  on  the 
trial  showed  to  be  situated  in  the  adjoining  county  of  Taylor,  but 
within  five  hundred  yards  of  the  line  dividing  those  counties. 
Held  that  the  failure  of  the  indictment  to  state  accurately  the  place 
where  the  offense  was  committed  was  in  no  respect  prejudicial  to 
defendant,  and,  under  section  4806  of  the  Ck>de,  no  ground  for 
reversal.    [Sbeybbs,  C.  J.,  not  concurring]. 


'  :  JUBISDICnOK  OF  OFFENSES  NEAB  COUNTY  LINE  :   CODE,   SEC- 

TION 4160  :  CONSTITUTIONALITY.  Section  4160  of  the  Ck)de,  provid- 
ing that  '*  when  a  public  offense  is  conmiitted  on  the  boundary  line 
of  two  or  more  counties,  or  within  five  hundred  yards  thereof,  the 
jurisdiction  is  in  either  county,*'  Is  not  invalid  under  that  provision 
of  the  constitution  which  provides  that  *'  the  right  of  trial  by  jury 
shall  remain  inviolate ; "  said  section  having  been  the  law  of  the 
state  from  a  date  prior  to  the  adoption  of  the  first  constitution. 

Evidence :  leading  questions  :  discretion  of  court  :  appeal  : 
OBJECTION  not  MADE  BELOW.  The  State  asked  one  of  its  witnesses 
a  leading  qu^tion,  to  which  defendant  objected,  but  the  court,  in 
some  remarks  made  in  the  presence  of  the  jury,  overruled  the 
objection.  No  objection  was  then  made  to  these  remarks.  Held 
that  none  could  be  heard  in  this  court ;  also,  that  it  was  within  the 
sound  legal  discretion  of  the  trial  court  to  allow  leading  questions, 
and  that  this  court  could  not  interfere  where  no  abuse  of  such  dis- 
cretion is  shown. 
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8.  Criminal  Evidence  :.xonvB  fob  cbdib.  It  is  always  competent  • 
to  prove  facte  constituting  a  motive  on  the  part  of  defendant  for 
committing  the  alleged  crime.  And  so,  in  a  prosecution  for  body- 
stealing,  where  the  theory  of  the  state  was  that  the  crime  was  a 
part  of  a  plan  for  procuring  insurance  upon  the  life  of  a  person 
who  was  not  in  fact  dead,  and  there  was  evidence  tending  to 
establish  such  theory,  the  policies  of  insurance  were  properly 
admitted. 

6.  Criminal  Law :  noticb  to  defendant  as  to  witnesses  :  sebvice  : 
RETURN :  verification.    A  notice  was  served  by  the  sheriff  upon 

'  the  defendant  that  the  state  would  introduce  a  witness  not  named 
on  the  indictment.  The  sheriff 's  return,  presumed  to  be  written  on 
the  notice,  stated  that  he  served  the  ''within  notice"  on  the 
defendant  by  reading  to  him,  and  by  delivering  to  him  personally, 
a  copy  thereof.  Held  that  the  return  was  not  objectionable  as 
showing  that  a  cc^y,  and  not  the  original  notice,  was  read  to  him  ; 
nor  on  the  ground  that  the  return  was  not  verified, — such  verifica- 
tion being  unnecessary  when  service  is  made  by  the  sheriff. 

7.  B6dy-8t6aling :  evidence  of  unlawful,  disinterment.  The 
court  did  not  err  in  submitting  to  the  jury  a  prosecution  for  body- 
stealing,  on  the  ground  that  there  was  no  evidence  to  show  that 
the  body  was  disinterred  without  lawful  authority,  where  the  evi- 
dence tended  to  shpw  that  the  disinterment  was  made  secretly, 
during  the  night-time,  and  that  the  body  was  concealed  for  several 
days,  and  that  an  attempt  was  then  made  to  bum  it. 

8.  Instructions :  not  warranted  by  EvmENCS :  error  cured.  An 
instruction  in  this  case  directing  the  jury  to  find  defendant  guilty 
if  they  found  from  the  evidence  that  he  aided  and  abetted  others  in 
the  commission  of  the  crime  charged,  was  erroneous,  becat»e  there 
was  no  evidence  that  he  so  aided  and  abetted,  but  held  that  such 
error  might  be  cured  by  other  instructions  given  in  the  case,  and  thfit 
the  error  in  this  case  was  so  cured.  [Seevers,  C.  J.,  and  Reed,  J., 
dissenting,  both  as  to  the  rule  and  the  application  of  it]. 

0.  Criminal  Law :  indictment  as  principal  :  evidencb  of  Amma 
AND  ABETTING.  An  indictment  charging  the  defendant  as  princi- 
pal may  be  supported  by  evidence  showing  him  to  have  been  an 
accessory!  since  accessories  are  principals,  under  Code,  section 
4814. 

10.  Appeal:  evidence:  rulings  not  prejudicial.  Rulings  admit- 
ting and  excluding  evidence  which  could  not  affect  the  verdict 
either  way  are  not  prejudicial,  even  if  erroneous,  and  are  no  ground 
for  reversal. 

11  •  Instruotions :  bepbtition  not  bbquibed.  It  is  not  error  to  refuse 
an  instruction  asked  when  the  same  doctrine,  in  substance,  is 
announced  in  the  charge  of  the  court. 
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Appeal  from   Decatur    District 'Court — Hon.  John 

W.  Harvey,  Judge. 

Piled,  June  4, 1888. 

Indictment  charging  that  the  defendant,  in  the 
county  of  Ringgold,  did  unlawfully  enter  a  certain  cem- 
etery, commonly  called  the  Mormontown  Cemetery,  and 
therein  did  disinter  and  remove,  without  lawful  author- 
ity, the  dead  body  of  Arthur  Lynch.  '  There  was  a  trial 
to  a  jury,  verdipt  of  guilty,  and  judgment  The  defend- 
ant appeals. 

/.  L.  Brovmj  LaugMin  &  Campbell  and  E.  W. 
Curry f  for  appellants. 

A.  J.  Baker  J  Attorney  General,  for  the  State.  * 

Seevers,  C.  J.— I.  The  defendant  took  the  depo- 
sition of  one  Stevens,  and  the  state,  on  cross-examina- 
tion, asked  the  witness  dbrtain  questions, 
^'SSenS*  of  ^^ch,  and  the  answers  thereto,  are  as  fol- 

tSSdSSiyto    lows:     "Where  are  you  now  living}    A. 

fi^Soh.  *"'*  Bedford.  What  are  you  doing  there?  A. 
Waiting  for  court  to  come.  Where  are  you 
stopping  at  this  time  t  A.  I  am  in  the  jail  of  Taylor 
county.  How  long  have  you  been  in  jail }  A.  Since 
the  last  part  of  February."  To  the  last  two  questions 
defendant  objected  when  the  deposition  was  taken,  and 
filed  a  motion  to  strike  the  same  out  of  the  deposition. 
This  motion  was  overruled,  and  the  foregoing  questions 
and  answers  were  read  to  the  jury.  It  was  conceded, 
when  the  deposition  was  taken,  that  the  witness  had 
been  indicted  for  larceny,  and  was  confined  in  jail  on 
such  charge ;  but  there  was  no  evidence  tending  to  show 
that  he  had  been  convicted  or  even  tried.  Counsel  for 
the  defendant  insist  that  the  object  and  purpose  of  the 
questions  asked,  and  the  evidence  elicited  in  response 
thereto,  was  to  disgrace  the  witness,  cast  suspicion  on 
and  weaken  his  evidence  in  chief,  and  that  the  mere  fact 
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that  a  person  has  been  indicted  and  is  coniined  in  jail 
has  no  tendency  to  impair  his  credibility  as  a  witness^ 
or  to  impeach  his  moral  character.  In  support  of  these 
views,  People  v.  Elster^  3  Pac.  Rep.  884 ;  Same  v.  Bamb- 
lirij  68  Cal.  101 ;  s.  c.  8  Pac.  Rep.  687  ;  Kiiteringham  v. 
Dance^  68  Iowa,  632  ;  Slocum  v.  Knoshy^  70  Iowa,  75, — 
are  cited.  The  last  two  cases,  clearly,  are  inapplicable, 
and  in  the  former  the  witness,  in  substance,  was  asked 
whether  he  had  ever  been  arrested  for  a  felony,  and  he 
was  compelled  to  answer  the  question  asked.  This  was 
held  to  be  erroneous  because  the  evidence  had  no  ten- 
dency to  impeach  the  credibility  of  the  witness.  The 
case  at  bar  is  essentially  different.  It  is  competent  to 
ask  a  witness  what  is  his  occupation,  and  where  he 
resides ;  and  such  is  the  settled  practice  in  this  state. 
Therefore  it  follows  that  if,  in  answer  to  competent 
questions  so  framed  as  to  elicit  the  information  just 
stated,  the  facts  disclosed  have  a  tendency  to  disgrace 
the  witness,  affect  his  credibility,  or  weaken  his  evi- 
dence, no  just  complaint  can  be  made  that  such  effect  is 
produced,  for  the  reason  that  it  is  an  incidental  conse- 
quence which  follows  or  results  from  the  introduction  of 
competent  evidence. 

II.  The  evidence  clearly  shows  that  Mormontown 
cemetery  is  situate  in  Taylor  county,  but  within  five 
«.  CRMnfALiaw:  ^^^^^dred  yards  of  the  line  between  it  and 
Swl?of^"*  •  Ringgold  county.  It  will  be  observed  that 
SSSSty  'uSL  *^®  indictment  charges  that  the  criminal 
wrong  "ooun-  ^^^  ^^  Committed  in  the  last-named  county ; 
^-  and  It  is  provided  by  statute,  **when  a  pub- 

lic offense  is  committed  on  the  boundary  of  two  or  more 
counties,  or  within  five  hundred  yards  tiiereof ,  the  juris- 
diction is  in  either  county."  Code,  sec.  4160.  Counsel 
for  the  defendant  contend  that  the  offense  charged  is  of 
a  local  and  not  of  a  transitory  character ;  that  it  is  like 
burglary,  which  of  necessity  must  be  committed  by 
breaking  into  a  building,  which  must  be  described  as 
being  situate  in  some  county ;  and  so  here  the  cemetery 
from  which  the  disinterment  is  made  must  be  properly 
described  as  being  situate  in  a  county ;  and  the  offense 
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must  be  proved  as  stated  in  the  indictment ;  that  the 
fact  that  the  cemetery  is  within  five  hundred  yards  of 
the  county  line  is  immaterial,  unless  the  indictment  so 
charges.  In  other  words,  the  defendant  claims  that  he 
cannot  be  tried  in  Ringgold  county  for  an  offense  com- 
mitted in  Taylor  county,  unless  it  is  charged  in  the 
indictment  that  the  offense  was  committed  in  the  last- 
named  county,  and  within  five  hundred  yards  of  the 
boundary  line  between  it  and  Ringgold  county.  In  sup- 
port of  this  proposition,  the  following  authorities  are 
cited :  People  v.  Slater,  5  Hill  [  N.  Y.  ]  401 ;  Haskins 
V,  People,  16  N.  Y.  344 ;  People  v.  Scott,  74  Cal. — ;  8.  c. 
15  Pac.  Rep.  384  ;  Miles  v.  State,  23  Tex.  App.  410 ;  s.  c. 
5  S.  W.  Rep.  260 ;  Chevarrio  v.  State,  16  Tex.  App.  330. 
The  contention  of  the  attorney  general  is  that  the  stat- 
ute in  express  terms  gives  the  court  in  either  county 
jurisdiction  of  the  offense,  and  therefore  it  may  be  well 
charged  to  have  been  committed  in  one  county,  and  the 
defendant  convicted  when  the  evidence  shows  it  was 
committed  in  the  other,  but  within  five  hundred  yards 
of  the  boundary  line.  He  cites  and  relies  on  State  v. 
Robinson,  14  Minn.  461,  [  Gil.  333  ].  The  indictment 
in  that  case  was  found  in  and  by  a  grand  jury  of  the 
county  of  Carver,  and  it  charged  that  the  offense  was 
cemmitted  ^^  in  the  county  of  Scott,  in  the  state  of  Min* 
nesota,  within  one  hundred  rods  of  the  dividing  line 
between  said  county  of  Scott"  and  the  county  of  Car- 
ver. There  is  a  statute  in  Minnesota  which  provides 
that  ''offenses  committed  on  the  boundary  lines  of 
two  counties,  or  within  one  hundred  rods  of  the 
dividing  line  between  them,  may  be  aUeged  in  the 
indictment  to  have  been  committed  in  either  of  them, 
and  may  be  prosecuted  and  punished  in  either  county." 
The  indictment  was  held  to  be  sufficient,  and  there  is  no 
doubt  that  the  holding  is  correct.  As  we  understand, 
however,  the  court  went  further,  and  held  that  the  indict- 
ment would  have  been  sufficient  if  it  had  simply 
alleged  that  the  offense  had  been  committed  in  the 
county  of  Carver.  This  last  holding  is,  however,  clearly 
dictum.    There  was  no  such  question  before  the  court 
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It  is  provided  by  statute  that  no  indictment  shall  be 
deemed  insufficient,  nor  can  the  trial,  judgment  or  other 
proceedings,  be  affected  by  ^'any  matter  which  was 
formerly  deemed  a  defect  or  imperfection,  but  which 
does  not  tend  to  prejudice  the  substantial  rights  of  the 
defendant  on  the  merits."  Code,  sec.  4306.  A  majority 
of  the  court  are  of  the  opinion  that,  under  this  statute, 
the  failure  of  the  pleader  to  state  accurately  the  place 
where  the  offense  was  committed  was  in  no  respect 
prejudicial ;  the  thought  being  that  the  only  reasons 
for  so  stating  the  place  are — (1)  that  the  defendant  may 
.  be  informed  with  sufficient  certainty  of  the  particular 
offense  charged ;  and  while  it  may  be  considered  that, 
ordinarily,  the  place  where  a  local  offense  is  committed 
is  an  important  factor  in  the  description  of  the  offense, 
yet  as  in  this  case  the  cemetery,  or  place  where  it  was 
committed,  is  stated,  the  thought  is  that  the  substantial 
rights  of  the  defendant  were  not  prejudiced  by  locating 
it  in  the  wrong  county ;  (2)  although  the  place  is  wrongly 
stated,  the  defendant  could  readily,  had  he  been  acquit^ 
ted  and  again  indicted,  show  by  parol  that  the  two 
offenses  were  in  fact  the  same.  In  these  views  the 
writer  hereof  is  unable  to  concur,  for  the  reasons  that  in 
such  case  the  defendant  might  be  indicted^  in  Taylor 
county,  and  in  such  case  the  indictment  would  accur- 
ately  describe  the  offense  as  having  been  committed  in 
that  county.  Upon  introducing  parol  evidence  to  estab- 
lish the  identity  of  the  two  offenses,  he  would  be  met 
with  the  objection  that  the  indictments  charged  the 
offenses  in  two  different  counties.  It  must  be  conceded, 
I  think,  that  there  are  doubts  whether,  in  such  case, 
parol  evidence  would  be  admissible  to  contradict  the 
indictment.  But,  conceding  that  it  would  be,  it  has 
always  been  held  that  the  fact  that  the  county  or  district 
in  which  the  crime  was  committed  was  within  the  juris- 
diction of  the  court  should  be  accurately  stated,  and 
that  the  proof  must  sustain  such  allegation.  Queen  v. 
Mitchell,  2  Adol.  &  E.  [N.  S.]  636.  When  the  place, 
county  or  district  is  correctly  stated  in  the  indictment, 
the  defendant  is  not  driven  to  the  necessity  of  introducing 
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oral  evidence,  which  he  may  or  may  not  be  able  to 
obtain  ;  but  his  plea  of  a  former  acquittal,  ordinarily,  is 
sustained  by  the  introduction  in  evidence  of  the  record 
in  the  former  case.  He  therefore,  in  such  case,  it  seems 
to  me,  is  prejudiced  by  the  failure  of  the  indictment  to 
state  that  the  ofFense  was  committed  in  Taylor  county 
within  five  hundred  yards  of  the  boundary  line  between 
it  and  Ringgold  county.  The  name  given  to  the  ceme- 
tery makes  no  difference,  unless  it  intensifies  the  error 
of  the  court,  because  it  is  described  as  being  in  Ringgold 
county,  and  there  is  nothing  in  the  record  which  tends 
to  show  that  there  is  not  such  a  cemetery  in  that  county. 

III.  It  is  urged  with  much  force  and  vigor  that 
section  4160  of  the  Code  is  unconstitutional,  for  the 

.  ^..     reason  that  the  constitution  must  be  <5on- 

'  tion'of  s trued  as  if  it  expressly  provided  that  an 

offenses  nefcr     .-,  ';,«^,  -• 

code'seotteii  i^^dictmeut  can  only  be  found  by  a  grand 
tutionam"*'"  J^^y^  ^^  *^®  county  where  the  offense  is  com- 
migtted,  and  that  the  trial  jury  shall  come 
from  such  county.  The  first  constitution  of  this  state 
was  adopted  in  1846,  and  it  contained  the  following 
provision:  "The  right  of  trial  by  jury  shall  remain 
inviolate,  but  the  general  assembly  may  authorize  trial 
by  jury  of  a  less  number  than  twelve  men  in  inferior 
courts."  This  constitution  was  superseded  by  the  one 
now  in  force,  which  was  adopted  in  1857,  and  it  contains, 
in  substance,  the  same  provision.  A  statute  precisely 
the  same  as  section  4160  of  the  Code  was  in  force  when 
the  first  constitution  was  adopted  (Revision  [Blue 
Book  ]  1843,  p.  153,  sec.  40 ),  and  such  a  statute  has  been 
in  force  at  all  times  since  1843.  This  being  so,  the 
right  of  trial  by  jury  is  the  same  now  as  it  was  when  the 
first  constitution  was  adopted,  and  therefore  the  statute 
in  question  is  not  unconstitutional,  for  the  reason  that 
constitutional  rights  of  the  defendant  have  not  been  in 
any  respect  impaired.  The  authorities  cited  by  counsel 
are  not  applicable. 

IV.  A  witness  for  the   state  was  asked  a  leading 
question,  to  which  counsel  for  the  defendant  objected 
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for  that  reason,  whereupon  the  conrt  said^ 

4.  BTXDmoBS 


teadtairanj*-   in  the  presence  of  the  jury :  "I  don't  know 
tion  of  ooan :  why  this  witness  has  been  answerine  as  he 

appeal :  ob-  ^ 

made  b^ow  ^^'  ^®  *®  ^^*  answering  as  prompt  as  he 
might.  Any  person  can  see  that.  I  will 
let  the  state  lead  him.  I  have  no  doubt  about  a  part  of 
that  being  correct,  though."  This  language  of  the 
court  is  criticised  by  counsel,  and  he  contends  that  the 
defendant  was  prejudiced  thereby.  The  language  used 
by  the  court  is,  we  think,  somewhat  objectionable ;  but 
whether  it  was  prejudicial  may  be  doubtful,  and  we 
are  not  called  on  to  determine  such  question.  It  will  be 
observed  that  no  objection  was  made  to  the  remarks 
made  by  the  court,  and  that  the  only  objection  made 
was  that  the  question  was  leading.  It  was  clearly 
within  the  sound  legal  discretion  of  the  court  to  permit 
the  counsel  for  the  state  to  ask  the  witness  leading  ques- 
tions, and  our  examination  of  the  record  satisfies  us 
that  such  discretion  was  not  abused. 

y.    The  theory  of  the  state  was,  and  there  was 
evidence  tending  to  prove,  that  one  Quigley  had  pro- 
6.  CBnmiAL  evi-  cured  lusurauce  on  his  life,  and  that   the 
moti?efor      body  was  disinterred,  and  an  attempt  made 
crime.  ^  bujQ  j^.    Quigley  was  to  disappear,  and 

the  claim  made  that  he  was  dead,  so  as  to  procure  the 
insurance.  The  insurance  policies  were  introduced  in 
evidence,  against  the  objection  of  the  defendant ;  andln 
this  respect  it  is  insisted  that  the  conrt  erred.  But  we 
think  otherwise.  It  is  always  competent  to  prove  a 
motive  for  the  commission  of  any  crime,  and  therefore 
the  policies  of  insurance  were  properly  admitted  in 
evidence. 

VI.    One  Quigley  was  introduced  as  a  witness  by 
the  state.    His  name  is  not  indorsed  on  the  indictment. 
I  The  state  claims  that  a  notice  was  served  on 

*  law :  notice  the  defendant  that  Quigley  would  be  intro- 
as  to  wit-  duced  as  a  witness.  The  proof  of  service  of 
▼loo: return:  such  uotico  is  as  foUows :     "  State  of  Iowa, 

▼enfloatlon. 

Ringgold  county  :    I  hereby  certify  that  I 
personally  served  the  within  notice  on  the  within- named 
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defendants,  A.  E.  King  and  C.  S.  Pngsley,  by  reading 
to  them,  and  by  delivering  to  each  of  them  personally,  a 
copy  of  the  same,  in  Ringgold  connty,  Iowa,  on  the  Ist 
day  of  June,  1885.  James  Beard,  sheriff."  It  is 
objected  that  snch  proof  of  service  is  insufficient,  because 
(1)  it  does  not  appear  that  the  original  notice  was  read 
to  the  defendant,  but  that  it  affirmatively  appears  that  a 
copy  thereof  was  read  to  and  delivered  to  him.  The 
proof  of  service  is  that  the  within  notice  was  read,  and  a 
copy  thereof  delivered  to  the  defendant.  This,  we 
think,  is  the  proper  construction  of  the  return ;  for,  in 
the  absence  of  any  showing  to  the  contrary,  it  will  be 
presumed  it  was  written  on  the  original  notice.  (2)  It 
is  said  it  should  have  been  verified,  and  that  the  return 
of  the  sheriff  is  not  sufficient.  But  we  think  otherwise. 
The  sheriff  is  an  officer  of  the  court,  whose  duty  it  is  to 
serve  such  notices,  and  his  return  proves  itself. 

yil.  It  is  contended  by  counsel  for  the  defendant 
that  the  court  erred  in  submitting  the  case  to  the  jury, 
7.  BoDT-iTBAir  ^^^  ^^  refusing  to  grant  a  new  trial,  for  the 
Sf  ui?iS?ftS^  reason  that  there  was  no  evidence  tending 
disintermeDt  |jq  gj^^^  that  the  body  was  disinterred  with- 
out lawful  authority.  But  we  think  the  court  did  not 
err  in  this  respect.  There  was  evidence  tending  to  show 
that  the  disinterment  was  during  the  night-time,  and 
secretly  made.  The  body  was  concealed  for  several  days, 
and  then  an  attempt  made  to  burn  it  Besides  this, 
there  was  evidence  tending  to  show  that  it  was  disin- 
terred for  an  unlawful  purpose.  We  have  a  clear  convic- 
tion that  the  court  rightly  submitted  the  case  to  the 
jury,  and  that  in  the  respect  mentioned  the  verdict  is 
sustained  by  the  evidence. 

VIII.    The  court  instructed  the  jury  that,  before 
they  could  find  the  defendant  guilty,  they  must  find 

that  he  ^^  unlawfully  dug  open  the  grave 

'  J£f^t^^  mentioned  in  the  indictment,  and  removed 

evidence:      thcrefrom,    without  lawful  authority,  the 

error  oured.  ^ 

remains  of  Arthur  Lynch,  as  alleged  in  the 
indictment^  or  that  he  aided,  assisted  or  advised,  or 
was  in  some  way  connected  with,  the  digging  up  and 
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removing  said  remains."  In  another  paragraph  of  the 
charge  the  conrt  said :  '^  And  in  this  case,  if  yon  find 
and  believe  from  the  evidence  that  the  body  of  the  said 
Arthur  Lynch  was  interred  in  the  cemetery  at  Mormon- 
town,  and  that  the  place  of  interment  of  said  body  was 
within  five  hundred  yards  of  the  Ringgold  county  line," 
and  that  such  body  *'was,  without  lawful  authority, 
wilfully  or  intentionally  dug  up  *  *  *  in  the  man- 
ner as  alleged  in  the  indictment,  and  that  defendant 
aided,  assisted,  encouraged,  enticed  or  in  any  man- 
ner procured,  the  same  to  be  done,  then  you  should  find 
him  guilty."  It  is  objected  that  the  first  instruction  is 
erroneous,  because  there  is  no  evidence  tending  to  show 
that  the  defendant  dug  up  or  aided  or  assisted  in  any 
way  in  removing  the  body  from  the  grave  ;  and  we  are 
unable  to  discover  any  such  evidence  in  the  record,  but 
there  is  evidence  tending  to  dhow  that  the  defendant  is 
an  accessory,  and  advised  and  abetted  others  in  the 
commission  of  the  crime.  A  majority  of  the  court, 
however,  think  that,  in  view  of  the  second  instractiou 
and  the  entire  record,  the  jury  could  not  have  been  mis- 
led by  the  first  instruction,  and  therefore  the  defendant 
was  in  no  respect  prejudiced  thereby.  The  writer  and 
Mr.  Justice  Re^d  think  otherwise,  and  are  unable  to  see 
that  the  second  instruction  qualifies  the  first  in  any 
material  degree,  for  the  fact  remains  that,  under  the 
first  instruction,  the  question  whether  the  defendant 
dug  up  the  body,  or  aided  in  digging  it  up,  was  submit- 
ted to  the  jury  ;  and,  if  the  second  qualifies  this  thought, 
it  must,  of  course,  be  contradictory  to  the  first  instruc- 
tion, and  the  rule  is  well  settled  that  it  is  prejudicial 
error  to  give  contradictory  instructions  if  one  of  them 
is  erroneous,  for  the  reason  that  it  is  impossible  to  tell 
which  the  jury  followed.  The  minority  of  the  court 
think  that  the  two  instructions  are  in  i)erfect  accord, 
and  mean  precisely  the  same  thing.  It  is  well  settled 
that  prejudice  is  presumed  .to  follow  error,  and  the 
minority  are  unable  to  comprehend  how  it  can  be  fairly 
said   that  no  prejudice  resulted  from  the  .erroneous 
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instruction.  There  are  many  cases  in  which  it  has  been 
held  that  an  instruction  which  there  is  no  evidence  to 
sustain  is  erroneous;  and  the  minority  are  unable  to 
recall  a  single  case  in  which  it  has  been  held  not  to  be 
prejudicial.  The  case  most  nearly  like  this  is  State  v. 
Myer^  69  Iowa,  148,  in  which  an  instruction  that,  if  the 
defendant  aided  and  abetted  in  the  larceny,  he  was 
guilty  of  the  crime  charged,  was  held  to  be  erroneous. 
The  converse  of  this  holding  must  be  equally  erroneous. 
It  is  true  that  in  the  cited  case  it  is,  perhaps,  evident 
that  the  jury  considered  the  question  whether  defendant 
aided  in  the  commission  of  the  crime.  But  this  can 
make  no  difference,  for  the  reason  that  the  presumption 
must  in  all  cases  be  indulged,  and  the  rule  has  been 
applied  in  many  cases,  that  the  jury  must  and*  do  con- 
sider all  questions  submitted  to  them  by  the  court,  and 
follow  the  instructions.  This  court  has  in  many  cases 
held  that  the  instructions,  whether  right  or  wrong,  con^^ 
stitute  the  law  of  the  case,  and  that  it  is  the  duty  of 
the  jury  to  follow  them.  Therefore  it  is  that  the  con- 
clusive presumption  prevails  that  the  jury 
'  law :  Indict-  did  SO.  The  court,  however,  is  united  in 
Spai  "jt      the  opinion  that  the  defendant  under  the 

d6XIC6  of 

*i2u5j*°**      statute,  was  properly  charged  or  described 

as. principal  in  the  indictment,  and   that 

evidence  was  admissible  tending  to  show  that  he  simply 

aided  and  abetted  in  the  commission  of  the  crime.  Code, 

sec.  4314 ;  State  v.  Hessian^  68  Iowa,  68. 

IX.  Certain  evidence  introduced  by  the  state  was 
objected  to  by  defendant,  and  the  objection  overruled, 
io.AppiAi:eYi-  ^^^  evidence  offered  by  defendant  was 
fw  no?^'  objected  to  by  the  state,  and  the  objection 
prejudicial,  sustained.  These  rulings  are  complained 
of.  We  have  carefully  examined  the  record,  and,  in 
our  opinion,  the  errors  claimed  to  exist  have  no  founda- 
tion. The  evidence  introduced  and  that  rejected  was 
not  of  a  controlling  character,  and  had  it  been  intro- 
duced or  rejected  the  result  would  not  have  been  affected. 
As  to  this  we  have  no  doubt,  and  therefore  the  rulings 
were  not  prejudicial. 
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X.  It  is  said  the  court  erred  in  refusing  the  first 
instruction  asked  by  the  defendant,  but  we  think  the 
11.  iHBTBuo  fourteenth  paragraph  of  the  charge  embraces 
mtonnotro^  Substantially  the  same  legal  thought,  and 
quired,  therefore  the  court  did  not  err  in  the  respect 
mentioned.  Several  of  the  paragraphs  of  the  charges 
are  said  to  be  erroneous,  'but  we  have  carefully  exam- 
ined them  all,  and  feel  well  satisfied  that  they  are  not 
well  founded.    The  judgment  of  the  district  court  is 

Affibmed. 


Thb  State  v.  Boynton  etal.  'n 

1.  Assault  and  Battery :  dtforuation  :  bbquisttes.  An  informa- 
tion for  an  assanlt  and  battery  which  oharged  that  the  defendant 
"  did  then  and  there  violently  beat,  bruise,  wound  and  iU-treat " 
the  complainant,  contrary  to  the  statute,  etc.,  is  sufficient,  without 
charging  that  the  acts  complained  of  were  done  in  an  angry  and 
wilful  manner,  and  with  a  purpose  to  inflict  bodily  injury. 

3.  Chattel  Mortgage :  disputb  as  to  vaudity  :  ssizmo  pboferty 
UNDSB :  FERSONMi  viOLBNCR :  CON8TABLB.  One  who  is  about  to 
take  possession  of  chattels  under  and  by  virtue  of  a  mortgage  in 
his  possession,  and  is  resisted  by  the  mortgagor  on  the  ground  that 
the  mortgage  is  invalid,  must  desist  from  his  purpose  when  he 
finds  that  it  can  be  accomplished  only  by  the  use  of  such  force  as 
would  cause  a  breach  of  the  peace ;  and  if  he  proceeds  and  commits 
such  acts  as,  under  other  circumstances,  would  amount  to  an 
assault  and  battery,  lie  will  be  guilty  of  that  offense.  And  thfi 
fact  that  he  is  a  constable  makes  no  difference  ;  for  in  such  a  trans- 
action he  does  not  act  in  his  official  capad^,  but  only  as  the  mort- 
gagee's agent. 

8.  Appeal ;  oriional  oasb  :  bttobncb  to  sxrsTAiN  findtno  of  ooubt. 
The  finding  of  the  district  court,  upon  the  trial  without  a  jury  of 
an  assault  and  battery  case  on  appeal  from  a  justice,  has  the  effect 
of  the  verdict  of  a  jury,  and  wiU  not  be  disturbed  in  this  court  for 
want  of  evidence  to  support  it,  when  the  evidence  is  conflicting. 

4.  CXiminal  Law :  judqhsnt  fobfinb  and  costs  :  imprisonmeitt  in 
DEFAULT  or  PATUBNT :  INTERPRETATION.  A  judgment  that  the 
defendants  each  pay  a  flne  of  fifty  dollars,  and  $62.75  costs,  and 
that  in  default  thereof  they  each  stand  committed  to  the  county 
jail  for  fifteen  days,  is  not  illegal  as  being  a  judgment  for  impris- 
onment for  costs ;  but  the  imprisonment  clause  will  be  held  to 
relate  only  to  the  fine,  since  as  to  that  it  is  not  in  excess  of  the 
statute.    (  Code,  sec.  4509  )• 

Vol.  75—48 
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6.  Assault  and  Battery :  is  taking  mortgaged  property  :  mis- 
take OF  LAW  :  mitigation  OF  FINE.  Persons  who  commit  an 
assault  and  battery  in  attempting  forcibly  to  take  possession  of 
mortgaged  chattels  as  agents  of  the  mortgagee,  after  they  have 
been  informed  of  the  mortgagor's  claim  that  the  mortgage  is 
invalid,  cannot  have  their  sentence,  otherwise  not  excessive,  miti- 
gated, on  the  ground  that  they  acted  honestly,  but  under  mistake ; 
for  their  mistake  is  one  of  law  only,  which  the  law  does  not 
excuse. 

Appeal  from  Audubon  District  Court — ^Hon.  H.  E. 

Deemeb,  Judge. 

Filed,  June  5,  1888. 

The  defendants,  F.  L.  Boynton,  an  attorney,  and 
James  McClure,  a  constable  of  Crawford  county,  were 
employed  by  Payne  Bros.,  of  West  Side,  to  take  and 
remove  certain  personal  property  then  in  the  possession 
of  one  John  Concanan,  at  his  place  of  residence,  in 
Audubon  county.  Payne  Bros,  claimed  a  right  to  the 
property  by  virtue  of  certain  chattel  mortgages  and  a 
bill  of  sale.  This  right  was  denied  by  Concanan,  who 
insisted  that  these  instruments  were  given  to  hinder 
and  delay  his  creditors,  that  nothing  was  due  thereon 
and  that  they  were  invalid.  Defendants  went  to  Con- 
canan's  residence,  and  proceecled  to  take  the  proi)erty. 
Concanan  refused  to  allow  the  proi)erty  to  be  removed, 
and  attempted  to  prevent  it  by  seizing  and  refusing  to 
deliver  a  team  which  defendants,  with  four  assistants, 
were  attempting  to  take.  After  some  struggling,  defend* 
ants  and  their  assistants  attempted  to  handcuff  Con- 
canan, and,  after  several  hours  of  continuous  effort, 
succeeded  in  accomplishing  that  object.  It  seems  prob- 
able, from  the  length  of  the  struggle,  that  defendants 
desired  to  effect  their  purpose  without  inflicting  unneces- 
sary injury ;  but  it  appears  that,  before  Concanan  was 
handcuffed,  one  of  his  fingers  was  broken,  a  thumb  was 
dislocated  and  he  was  otherwise  injured.  For  their  con- 
nection with  this  affair  defendants  were  arrested,  and 
tried  in  justice's  court  for  the  crime  of  assault  and 
battery,  and  convicted.    They  api)ealed,  were  tried  by 
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the  district  court  without  a  juiy,  and  again  convicted, 
and  now  appeal  to  this  court. 

Nashj  Phelps  &  Oreen  and  F.  L.  Boynton^  for 
appellants. 

A.  J.  BakcTj  Attorney  General,  for  the  State. 

Robinson,  J. — I.  Api)ellants  object  to  the  suffi- 
ciency of  the  information  under  which  they  were  con- 
1.  absatot  and  '^icted,  ou  the  ground  that  it  does  not  charge 
fS^iolf^:  that  the  acts  of  which  complaint  is  made 
requiflitos.  ^^j.^  ^^j^^  jj^  ^^  "angry  and  wilful  man- 
ner," and  "  with  a  purpose  to  hurt  or  inflict  corporal 
injury."  The  third  subdivision  of  section  4662  of  the 
Code  requires,  in  an  information  of  the  kind  in  question, 
"  a  statement  of  the  acts  constituting  the  oifense  in 
ordinary  and  concise  language."  The  information 
charges  that  defendants  ^' did  then  and  there  violently 
beat,  bruise,  wound  and  ill-treat  the  said  John  Concanan, 
contrary  to  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Iowa." 
We  think  it  sufficiently  complies  with  the  requirements 
of  the  statute. 

IL    Each  of  the  chattel  mortgages  under  which 
defendants  claim  to  have   acted  contains  a  provision 

which  is  substantially  as  follows :    "  And  I, 
'  mortgage :      the  Said  Johu  Coucanau,  do  hereby  cove- 

dtepnt^  as  to  '  a^ 

Sg^^roiirty^  uaut  and  agree  to  and  with  the  said  Payne 
under:  per-    Bros.   that,   iu  caso   of   default   made   in 

•onaiyio-  •     i  , 

•ubto  ^^'  *^®  payment  of  the  above-mentioned  prom- 
issOTy  note,  or  in  case  of  my  attempting  to 
dispose  of  or  remove  from  said  county  of  Crawford  the 
aforesaid  goods  and  chattels,  or  any  part  thereof,  or 
whenever  the  said  mortgagee  shall  choose  so  to  do,  then 
and  in  that  case  it  shall  be  lawful  for  the  said  mort- 
gagee, or  his  assigns,  by  himself  or  agent,  to  take 
immediate  possession  of  the  said  goods  and  chattels 
wherever  found,  the  possession  of  these  presents  being 
his  sufficient  authority  therefor,  and  to  sell  the  same," 
etc.  It  is  claimed  by  appellants  that  this  provision  is, 
in  effect,  an  irrevocable  license^  which  authorized  them, 


\ 
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as  agents  of  the  moirtgagees,  to  enter  the  premises  of  the 
mortgagor,  and  take  therefrom  all  mortgaged  property ; 
and  that,  having  no  powl^r  to  revoke  this  right,  Concanan 
had  no  ground  for  resisting  it.  We  need  not  discuss  the 
effect  of  the  provision  quoted,  nor  the  rights  thereby 
created,  if  the  instruments  were  valid  and  unquestioned. 
It  is  sufficient  to  say  that  Concanan  claimed  that  they 
were  invalid  and  of  no  force ;  that  he  was  in  peaceable 
possession  of  the  property ;  and  that  defendants  were 
fully  advised  as  to  his  claims  in  regard  to  it.  If  for 
any  reason  the  instruments  were  illegal  when  executed, 
or,  if  being  legal  at  that  time,  they  had  been  discharged, 
they  were  of  no  force,  and  conferred  no  right  to  the 
possession  of  the  property  upon  which  they  were  given 
at  the  time  in  question.  In  that  case  the  attempt  of 
defendants  to  take  and  remove  the  property  was  as 
unauthorized  as  though  they  were  proceeding  without 
color  of  right,  and  it  was  lawful  for  Concanan  to  resist 
the  removal.  Under  the  circumstances,  it  was  the  duty 
of  defendants  to  desist  from  their  purpose  when  they 
found  that  it  could  be  accomplished  only  by  the  use  of 
such  force  as  would  cause  a  breach  of  the  peace.  It  was 
not  the  case  of  an  officer  serving  legal  process.  The 
fact  that  McClure  was  a  constable  did  not  affect  the 
rights  of  defendants.  He  was  not  acting  by  virtue  of 
his  office,  but  only  as  the  agent  of  a  private  citizen.  It 
was  the  case  of  one  party  to  a  writing  claiming  a  right 
thereunder, — which  was  denied  by  the  party  of  the 
other  part, —and  attempting  to  enforce  it  by  a  resort  to 
violence.  It  is  scarcely  necessary  to  say  that  private 
disputes  cannot  be  lawfully  settled  in  that  manner. 
The  courts  were  open,  and  their  process  available,  to 
establish  and  enforce  any  rights  to  which  defendants 
or  their  principals  were  entitled. 

III.    It  is  claimed  by  appellants   that  Concanan 
commenced  the  matter  in  controversy  by  first  committing 

an   assault   and   battery   upon    McClure; 

'  criminal  oaa«:  that  iu     conseoueuce     Concanan    became 

rostainflnd-    subiect  to  arrest  by    section  4201  of   the 

lug  of  court.     ^    ,  ,  .  *  .  -% 

Code,    which    provides  that    "a    private 


'    •  . 
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person  may  make  an  arrest  (1)  for  a  public  offense 
committed  or  attempted  in  his  presence;"  and  that 
whatever  was  done  by  defendants  was  for  the  purpose 
of  arresting  Concanan  for  the  public  offense  which  he 
had  committed  in  their  presence.  But  some  of  the  evi- 
dence tends  to  show  that  McClure,  abetted  by  Boynton, 
was  the  aggressor,  and  the  finding  of  the  district  court  as 
to  that  fact  must  stand  as  the  verdict  of  a  jury,  and  cannot 
be  disturbed  by  us.  Moreover,  we  think  the  finding 
was  sustained  by  the  evidence. 

lY.    It  is   contended    that  the  judgment   of  the 
district    court   is    illegal,    in   that    it    provides    for 

imprisonment  in  case  default  is  made  in  the 
lawiiadjf-  payment  of  costs.  The  part  of -the  judg- 
and  coats:      meut  material  to  this  inquiry  is  as  follows  : 


ImprlBonment 

amen?-^'  "It  Is  adjudged  by  the  court  that  the 
g^n>wta-  defendants  each  pay  a  fine  of  fifty  dollars, 
♦  *  *  and  the  further  sum  of  $62.76,  the 
costs  of  this  action,  and  that,  in  default  of  the  payment 
of  the  same,  they  each  stand  committed  to  the  jail  of 
this  county  fifteen  days,  unless  the  same  are  sooner 
paid."  The  form  of  the  entry  is  certainly  not  to  be 
commended,  but,  in  view  of  the  statute,  its  effect  cannot 
be  doubtful.  Section  4609  of  the  Code  provides  that 
"a  judgment  that  the  defendant  pay  a  fine  may  also 
direct  that  he  be  imprisoned  until  the  fine  be  satisfied, 
specifying  the  extent  of  the  imprisonment,  which  shall 
not  exceed  one  day  for  every  three  and  one-third  dollars 
of  the  fine."  The  imprisonment  specified  in  the  judg- 
ment does  not  exceed  the  statutory  limit,  and,  since  it 
is  not  authorized  for  costs  in  cases  of  this  kind,  it  must 
be  held  to  apply  only  to  the  fines  imposed. 

Y.    It  is  urged  that  the  punishment  inflicted  is 
excessive,  on  the  ground  that  defendants  were  acting 

in  good  faith,  and  under  a  mistake  as  to  their 

'  battery :  In      legal  rights.  But  the  alleged  mistake  was  one 

i^igwPprop-    of  law.    The  claims- of  Concanan  as  to  the 

erty:  mistake 

**  ti  nof  toe"  ™ori;gages  and  bill  of  sale  were  known  to 
defendants  before  they  visited  his  premises. 
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We  do  not  think  that  under  the  facts  of  this  case  the 
punishment  is  excessive. 

We  discover  no  material  error  in  the  proceedings, 
and  the  judgment  of  the  district  court  is  therefore 

A  FFIRMED. 
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'  75  758     1.    Judgment :  of  hipbisoniient  :  attack  bt  habbas  corpus.    An 
105  ^g>  attack  by  habeas  corpus  upon  the  validity  of  a  judgment  of  impris- 

I  76  758  onment  is  of  a  collateral  character,  and,  unless  the  judgment  is 

|e  32  4d9  void,  no  relief  can  be  obtained  in  such  inquiry.     ( See  opinion  for 

citations). 

2.      :    :   GBOSS   ntBEGULABTriES  NOT   A¥0n>INa  :   BEMEDY  : 

HABEAS  CORPUS.  The  defendant  in  a  criminal  case  was  indicted  for 
grand  larceny.  He  was  arraigned,  and  personally  pleaded  not 
guilty,  and  a  jury  was  impaneled  and  sworn  to  try  and  determine 
the  issue  thus  raised.  But  he  was  in  the  custody  of  the  sheriff , 
and  was  not  present  when  the  jury  was  impaneled  and  sworn,  nor 
during  the  trial,  nor  when  the  judgment  of  imprisonment  was 
rendered  against  him  upon  a  verdict  of  guilty.  Moreover,  the  ver- 
dict was  not  the  result  of  the  deliberation  of  the  jury,  but  was  pre- 
pared by  the  court  and  signed  by  one  of  the  jurors  as  foreman 
under  the  direction  of  the  court,  and  no  opportunity  was  given  to 
the  jurors  to  assent  thereto  or  dissent  therefrom ;  and  no  evidence 
was  introduced,  except  the  minutes  of  the  evidence  before  the 
grand  jury,  which  were  reduced  to  writing  by  the  clerk,  and 
returned  with  the  indictment.  Held  that  these  were  gross  irreg- 
ularities, but  that  the  court  had  jurisdiction  of  the  defendant  and 
of  the  subject-matter,  and  therefore  the  judgment  wasnot  void ;  and 
that  the  remedy  was  by  motion  for  anew  trial  in  the  district  court, 
and,  if  not  granted,  by  appeal,  and  that  the  errors  could  not  be 
reviewed  and  relief  granted  upon  habeas  corpus  proceedings  against 
the  warden  of  the  penitentiary  who  had  him  in  custody  under  the 
judgment.    [Reed,  J.,  di88enftngr.] 

3.  Verdict:  IN  CRIMINAL  case:  direction  by  court:  non-concur- 
rence OF  JURORS  :  EVIDENCE.  Where  the  court  directed  a  verdict 
of  guilty  in  a  criminal  case,  hdd  that  the  fact  that  the  jury  did 
not  determine  or  consider  as  to  the  guilt  of  the  defendant  could 
•  not  be  established  in  a  collateral  proceeding,  for  the  reason  that 
it  inheres  in  the  verdict,  and  the  only  evidence  thereof  attainable 
is  that  of  a  juror,  which  is  not  competent  to  prove  such  fact.  [Rsed, 
J.,  disaentingJ] 
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Appeal  from  Jones  District  Court — Hon.  Jahjes  D.* 

GiFFEN,  Judge. 

Filed,  June  9,  1888. 

Hcbbeas  corpus.  The  plaintiff  was  remanded  to  the 
custody  of  the  defendant,  and  he  appeals. 

C.  C.  Cole  and  A.  IT.  Denman^  for  appellant. 

A.  J.  Baker y  Attorney  General,  for  appellee. 

Seevers,  C.  J. — ^The  petition  states  that  the 
defendant  is  warden  of  the  penitentiary  at  Anamosa, 
and,  as  such,  has  custody  of  the  plaintiff,  who  is 
restrained  of  his  liberty,  and  that  the  cause  and  pre- 
tense of  such  restraint  is  certain  judgments,  rendered  by 
the  district  court  of  Jackson  county  in  certain  criminal 
actions  wherein  the  state  of  Iowa  was  plaintiff  and  the 
appellant  was  defendant,  copies  of  which  said  judgments 
are  made  a  part  of  the  petition.  The  following  is  a  copy 
of  the  proceedings  of  the  court,  and  of  one  of  said  judg- 
ments, as  the  same  appears  of  record : 

"  State  of  Iowa,  Jackson  County :  Be  it  remem- 
bered that  heretofore,  to- wit,  at  a  term  of  the  district 
court  of  the  state  of  Iowa  begun  and  held  *  *  *  in 
and  for  said  county,  ♦  *  »  present,  the  Hon. 
Walter  I.  Hayes,  sole  presiding  district  judge  of  the 
Seventh  judicial  district,  *  *  *  the  following  entitled 
cause  coming  on  to  be  heard,  *  *  *  the  following, 
among  other,  proceedings  were  had  therein,  to- wit :  State 
of  Iowa  V.  Chester  Turney.  ( Larceny.)  Now,  on  this 
tenth  day  of  December,  A.  B.  1885,  this  cause  came  on 
for  trial,  the  plaintiff  appearing  by  M.  V.  Gannon,  district 
attorney,  and,  the  defendant  being  without  means  with 
which  to  employ  counsel,  the  court  appointed  A.  D. 
Wynkoop,  Esq. ,  attorney  to  defend  him .  The  defendant 
being  arraigned,  says  he  is  indicted  by  his  right  name, 
and  pleads  not  guilty ;  and  thereupon  came  a  jury  of 
twelve  men,  who  were  duly  sworn  to  well  and  truly  try 
said  cause,  and  a  true  verdict^  render  therein  ;  and  the 
said  jury,  having  heard  the  evidence,  and  received  the 
charge  of  the  court,  returned  their  verdict  in  words  and 
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figures  following,  to- wit:  *We,  the  jury,  find  the 
defendant  gailty,  and  find  the  property  stolen  to  be  of  the 
value  of  forty-five  dollars.  R.  C.  Westbrook,  Foreman.' 
And  on  the  same  day,  to-wit,  December  10,  1885,  the 
court  sustained  the  verdict,  and  sentenced  the  defendant 
(  he  waiving  time )  to  imprisonment  in  the  penitentiary 
at  Anamosa,  at  hard  labor,  for  the  term  of  six  months. 
It  is  therefore  ordered  by  the  court  that  the  defendant, 
Chester  Tumey,  be  taken  by  the  sheriff,  and  conveyed 
to  the  penitentiary  at  Anamosa,  Iowa,  and  confined  at 
hard  labor  for  the  term  of  six  months,  and  that  D.  A. 
Wynkoop  be  allowed  ten  dollars  for  defending,  and  that 
judgment  be  entered  against  defendant  for  costs." 

The  other  judgments  were  substantially  the  same  as 
the  foregoing.  The  petition  further  states  that  the 
plaintiff  is  illegally  restrained  of  his  liberty  on  the  fol- 
lowing grounds  :  ^'  ( 1 )  He  was  restrained  of  his  liberty 
by  the  sheriff  of  said  county,  and  was  not  present 
before  said  court  when  the  jury  was  impaneled  or  sworn 
in  any  of  said  actions.  ( 2  )  He  was  restrained  of  his 
liberty  by  said  sheriff,  and  was  not  present  in  or  before 
said  court  during  any  portion  of  the  trial  of  each  and 
all  of  said  actions.  ( 3 )  He  was  restrained  of  his  liberty 
by  said  sheriff,  and  was  not  allowed  to  be  and  was  not  x)re- 
sent  in  or  before  said  court  when  the  judgment  of  the 
court  aforesaid  was  rendered  in  any  of  said  actions. 
( 4 )  The  jury  in  each  of  said  causes  did  not  deliberate 
upon  nor  determine  the  question  of  this  petitioner's 
guilt  or  innocence,  but,  in  obedience  to  the  direction  of 
said  court,  with  the  district  attorney,  one  of  their 
number,  to- wit,  R.  C.  Westbrook,  as  foreman,  did  sign 
and  return  to  said  court  a  written  verdict,  prepared  and 
handed  to  him  for  that  purpose  by  an  o£S.cer  of  the 
court,  which  verdicts,  so  signed  and  returned,  were  the 
only  verdicts  rendered  in  said  actions ;  and  said  jury  did 
not,  from  the  time  of  being  sworn  and  taking  their  seats 
in  the  jury-box  in  the  first  of  the  aforesaid  actions,  leave 
the  same,  nor  any  member  thereof,  nor  was  said  jury, 
nor  any  member  thereof  first  impaneled  as  aforesaid, 
discharged  from  the  jury-box  by  the  court  until  after 
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the  verdicts  had  been  signed  by  said  B.  G.  Westbrook, 
in  manner  afoifesaid,  in  each  of  the  twelve  different 
actions  above  mentioned ;  nor  was  said  jury,  nor  any 
member  thereof,  in  any  of  said  causes  aforesaid, 
allowed  to  express  or  take  any  part  whatever  in  deter- 
mining the  question  of  the  guilt  or  innocence  of  the 
defendant  in  said  actions,  except  the  said  B.  C.  West- 
brook  in  the  manner  aforesaid.  ( 5  )  There  was  in  fact 
no  trial  by  either  court  or  jury  of  the  question  of  the 
guilt  or  |innocence  of  the  defendant  in  any  of  said  actions, 
inasmuch  as  there  was  no  testimony  or  evidence  offered 
or  introduced,  either  on  the  part  of  the  state  or  said 
defendant,  in  any  of  said  actions,  nor  any  pretense 
thereof,  except  reading  of  the  minutes  of  evidence  taken 
by  the  clerk  of  the  grand  jury,  and  returned  with  the 
several  indictments." 

In  the  return  to  the  writ  the  defendant  admitted 
that  he  held  the  plaintiff  under  the  several  judgments 
refeijed  to  in  the  petition,  but  did  not  controvert  in  any 
respect  the  allegations  in  the  petition.  There  was  a  stip- 
ulation of  the  parties  that  the  evidence  might  be  taken 
in  the  form  of  affidavits,  and  the  plaintiff  obtained  the 
affidavits  of  certain  persons  who  had  acted  as  jurors. 
The  defendant  filed  a  motion  to  strike  the  same  from 
the  record  on  several  grounds,  and  the  motion  was  sus- 
tained, but  the  affidavits  are  set  out  at  length  in  the 
record  before  us.  The  defendant  also  demurred  to  the 
fourth  and  fifth  paragraphs  of  the  petition  upon  several 
stated  grounds.  The  demurrer  was  sustained.  The 
foregoing  is  a  full  statement  of  the  record  and  rulings 
of  the  court,  except  that  the  contents  of  the  affidavits 
have  not  been  stated. 

I.  This  case  has  been  elaborately  argued  by 
counsel,   and  many    authorities    cited,  but    the  legal 

questions  involved  are  few,  and  can  and 
'  imprteon- '      must  be  solved  by  reference  to  well  settled 

ment :  attack 

by  habeas  cor.  legal  principles,  as  to  the  existence  of  which 

there  cannot,  we  think,  beany  serious  doubt. 

For  instance,  we  regard  it  as  undoubted  that  an  attack, 

by  habeas  corpus^  upon  the  validity  of  a  judgment,  is 
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of  a  collateral  character,  and  that,  unless  the  judgment 
is  void,  no  relief  can  be  obtained  in  such  inquiry.  The 
beginning  and  end  of  the  inquiry,  therefore,  is 
whether  the  district  court  of  Jackson  county  had  juris- 
diction and  the  power,  under  the  recognized  rules  of 
law,  to  render  the  judgments  it  did.  Hurd,  Hab.  Corp. 
332 ;  Cooley,  Const.  Lim.  sees.  347,  348 ;  Ex  parte 
Eolman^  28  Iowa,  88 ;  Zelle  v.  McHenry^  51  Iowa,  572. 
Therefore  the  first  three  grounds  upon  which  the 
X)laintiff  must  of  necessity  claim  the  judgments  are  void 

^ . .      are,  that  he  was  not  present  when  the  jury  was 

iSirttiwnS?'  impaneled  or  sworn,  that  he  was  not  present 
remed?*{ia.  ^uriug  the  trials,  and  that  he  was  not  present 
beasoorpuB.  ^\^f^xi  judgment  was  rendered.  Conceding 
that  defendant  had  the  right  to  be  present  at  such  times, 
and  that  it  is  so  provided  by  statute,  yet  we  feel  con- 
strained to  say  that  his  presence  or  absence  did  not  affect 
the  jurisdiction  of  the  court,  which  was  conferred  by  the 
indictment,  the  defendant's  arrest  thereunder,  an4  his 
being  at  the  time  in  the  custody  of  the  court.  It  will  be 
observed  that  the  record  recites  that  he  was  arraigned, 
and  personally  pleaded  not  guilty  ;  and  that  the  record 
in  this  respect  is  true,  asu  matter  of  fact,  is  not  contro- 
verted. Regarding  the  statements  of  the  petition  to  be 
true,  that  the  plaintiff  was  not  present  as  stated,  it  will 
be  farther  conceded  that  there  was  gross  irregularity  in 
the  trial,  and  that  the  plaintiff  was  prejudiced  thereby ; 
but  this  could  and  should  have  been  corrected  by  moving 
the  district  court  for  a  new  trial,  and,  if  it  was  overruled, 
by  appeal.  Error,  even  of  a  gross  and  prejudicial  char- 
acter, is  materially  different  from  the  question  of  juris- 
diction and  power  of  the  court  to  render  any  judgment 
in  a  civil  or  criminal  proceeding. 

II.    But,  as  we  understand,  counsel  rely  with  much 
greater  confidence  on  the  fourth  and  fifth  grounds  stated 

in  the  petition,  and  claim  that  the  defend- 

'  oiimtoSoase :  aut  was  deprived  of  a  trial  by  jury.    The 

coort:  non-     record  states  that  a  jury  was  impaneled  and 

of  jaron :      swom  to  try  and  determine  the  question  as  to 

plaintiff  being  guilty  of  the  crime  charged, 
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and  this  is  not  in  any  respect  controverted.  It  is,  how- 
ever, alleged  that  the  jury  did  not  consider  such  ques- 
tion, bat,  in  obedience  to  the  direction  of  the  court,  a 
verdict,  which  had  been  prepared  by  an  officer  of  the 
court,  was  signed  by  one  of  the  jury  as  foreman,  and 
that  no  member  of  the  jury  in  fact  passed  upon  or  was 
allowed  to  express  or  take  part  in  determining  the  ques- 
tion of  the  guilt  or  innocence  of  the  plaintilBf.  In  sub- 
stance, as  we  understand,  the  court  directed  the  jury  to 
find  the  defendant  guilty,  and  caused  to  be  prepared  a 
verdict  to  that  effect.  But  certainly  this  in  no  manner, 
affected  the  jurisdiction  of  the  court.  That  it  was  a 
gross  and  palpable  error,  irregular  and  wrong,  must  be 
conceded ;  but,  as  we  have  said,  such  wrong  can  only  be 
corrected  by  moving  the  court  for  a  new  trial,  and,  if 
overruled,  an  appeal  is  the  only  remedy  known  to  the 
law.  The  fact  that  the  jury  did  not  consider  and  deter- 
mine as  to  the  guilt  of  the  plaintiff,  clearly  in  no  manner 
affects  the  jurisdiction  of  the  court.  Besides  this,  such 
fact  cannot  be  established  in  a  collateral  proceeding,  for 
the  reason  that  it  inheres  in  the  verdict,  and  the  only 
evidence  thereof  attainable  is  that  of  a  jnror.  The  well- 
settled  rule  of  law  is  that  it  is  not  competent  for  a  juror 
to  so  testify. 

III.  The  fifth  paragraph  of  the  petition,  in  sub- 
stance states  that  no  evidence  was  introduced  except 
the  minutes  of  evidence  before  the  grand  jury,  which 
were  reduced  to  writing  by  the  clerk.  But  clearly  this  is 
not  jurisdictional.  Nor  are  we  able  to  conclude  that 
the  plaintiff  was  deprived  of  any  right  which  he  could 
not  have  waived,  for  it  has  been  held  that  he  can  waive 
the  constitutional  provision  requiring  that  he  should  be 
confronted  with  the  witnesses  against  him.  State  v. 
Poison^  29  Iowa,  133;  ^^tte  v.  FoolcSy  65  Iowa,  452. 
Recognizing,  as  we  do,  that,  conceding  the  facts  stated 
in  the  petition,  and  the  affidavits  in  the  record,  to  be 
true,  gross  irregularities  and  errors  were  committed  by 
the  court,  we  regret  that  we  are  powerless  to  correct  the 
same  in  this  proceeding  without  overturning  long-estab- 
lished rules  of  law,  and  setting  a  precedent  that  would 
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prove,  we  have  no  doubt,  one  that  could  not  be  logically 
followed.  Courts  must  of  necessity  be  governed  by  gen- 
eral rules  applicable  to  all  cases.  The  forms  and  pro- 
cedure of  courts  cannot  be  varied  to  meet  special  cases. 

The  judgment  of  the  district  court  is 

Affirmed. 

Reed,  J.,  {dissenting).  In  my  opinion  the  court 
did  not  have  jurisdiction  to  pronounce  judgment  against 
the  petitioner.  I  say  this  on  the  assumption,  of  course, 
that  the  averments  of  the  petition  are  true.  In  criminal 
cases,  where  the  plea  is  not  guilty,  the  court  can  pro- 
nounce judgment  imposing  the  penalty  of  the  l^w  only 
after  a  verdict  of  guilty  has  been  found  and  returned 
by  the  jury.  Until  that  has  been  done,  there  is  abso- 
lutely no  power  in  the  court  to  impose  punishment,  and 
any  judgment  which  the  court  may  pronounce,  or 
attempt  to  pronounce,  is  necessarily  void.  Now,  a  ver- 
dict is  the  judgment  of  the  jury  upon  the  fact.  If  the 
verdict  has  been  assented  to  by  the  jury, — if  it  is  in  fact 
their  judgment, — I  admit  that  it  could  not  be  questioned 
in  this  character  of  proceeding,  however  irregularly  that 
judgment  may  have  been  arrived  at.  But  the  averment 
here  is  that  none  of  the  jurors,  except  the  one  selected 
by  the  court  to  sign  the  verdict,  and  who  by  direction  of 
the  court  did  sign  it,  ever  assented  to  it,  or  had  any 
opportunity  to  either  assent  to,  or  dissent  from,  the 
alleged  finding.  Can  it  be  said .  that  a  verdict  so 
obtained  is  the  judgment  of  the  jurors  ?  Clearly  not. 
It  is  the  verdict  of  the  court,  but  not  of  the  jury.  Sup- 
pose the  court  had  omitted  the  formality  of  calling  a 
jury, — for  what  was  done  in  that  respect  was  the  veriest 
formality, — ^but  had  made  up  a  record  showing  that  the 
cause  had  been  regularly  tried  to  a  jury,  who  had  found 
the  accused  guilty,  and  had  then  proceeded  to  pronounce 
judgment  upon  the  alleged  verdict,  would  anybody  con- 
tend that  the  judgment  was  of  any  validity,  or  that  it 
might  not  be  questioned  in  this  character  of  proceeding  i 
Yet  wherein  would  such  a  proceeding  differ,  either  in 
principle  or  effect,  from  the  one  under  consideration  ? 
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Or  suppose,  in  the  case  of  one  under  indictment,  but 
who  had  given  bail,  the  court  should,  in  his  absence, 
proceed  to  pronounce  judgment; ^being  careful,  how- 
ever, to  make  up  a  record  showing  a  trial  regularly  had 
and  a  verdict  of  guilty,  is  it  possible  that  the  accused 
coald  not,  when  an  attempt  should  be  made  to  enforce 
the  judgment,  question  its  validity  in  this  character  of 
proceeding  ?  If  not,  he  would  be  without  remedy ;  for, 
as  the  judgment  is  regular  on  its  face,  an  appeal  would 
not  avail  him.  If  it  be  said  that  it  is  impossible  to  con- 
ceive that  the  courts  would  be  guilty  of  such  gross  ille- 
galities and  irregularities,  I  answer  that,  if  the  case 
before  us  was  merely  supposititious,  the  same  reply 
might  be  made.  I  had  supposed  that  the  writ  of 
hdbeds  corpus  was  allowed  to  the  citizen  as  a  means  of 
inquiring  into  the  legality  of  his  imprisonment.  In 
that  proceeding  the  inquiry  is  as  to  the  legality  of  the 
restraint,  and  if  it  can  be  shown,  by  any  means,  tliat 
the  officer  or  tribunal  making  the  order  had  no  power 
or  authority  to  make  that  particular  order,  the  petitioner 
is  entitled  to  be  discharged.  The  proceeding  is  not  a 
collateral  attack  on  a  judgment,  but  is  an  inquiry  as  to 
the  authority  or  i)ower  of  the  court  to  pronounce  the 
judgment.  Neither  do  I  agree  that  the  fact  that  the 
cause  was  not  submitted  to  the  jury,  and  that  the  jurors 
were  not  permitted  to  determine  the  question  of  the 
prisoner's  guilt,  cannot  be  shown  by  their  tefijtimony ; 
for  as  the  writing  signed  by  the  juror,  who  was  desig- 
nated by  the  court  to  sign  it,  was  in  no  sense  a  verdict, 
nothing  inheres  in  it. 
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Bebkholtz  v.  Richabdb. 

Appeal :  quardian*s  .repobt  :  appbotal.    No  review  in  absence  of 
evidence. 

Appeal  from  Luon  District  Court.^B.ov.  G.  W.  Wakefield,  Judge. 

Filed,  Septeubbb  6, 1888. 

On  the  eleventh  day  of  May,  1887,  the  appellee,  as  guardian  of  the 
estate  of  the  minor  heirs  of  Herman  Berkholtz,  deceased,  filed  a  report 
of  his  proceedings,  including  a  statement  of  receipts  and  expenditures. 
On  the  eighteenth  day  of  May,  1887,  the  appellant  filed  objections  to 
the  report.  A  trial  was  had  on  the  issues  raised  by  the  report  and 
objections,  which  resulted  in  the  approval  of  the  report  The  appeal  ia 
taken  from  the  order  of  approval 


D.  D.  McCallunif  for  appeUant 

E,  C.  Roach,  for  appellee. 

Robinson,  J.— A  motion  filed  by  the  appellee  to  strike  from  the 
record  the  evidence  set  out  in  the  abstract  was  sustained  at  the  Decem- 
ber term,  1887,  of  this  court.  The  appellant  seeks  to  have  reviewed  the 
allowance  of  certain  items  of  expense.  This  cannot  be  done  in  the 
absence  of  the  evidence.    The  order  of  the  district  court  is  therefore 

Affiemed. 
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,   The  Statb  ▼.  Brown.    ( Two  Cases.) 

Intozicating  Liquors:  information  for  ssLLiNa:  plea  of  for- 
mer conviction  for  nuisance.    (State  V.  Oraham,  78  Ibwa,  553. 
•      foUotved), 

Appeals  from  Polk  District  Court 

Filed,  October  18, 1888. 

These  two  cases  are  appeals  by  the  defendant  from  convictions 
upon  charges  of  keeping  intoxicating  liquors  with  intent  to  sell  the 
same  in  violation  of  law. 

W.  5.  Sickmon,  for  appellant 

A.  J,  Baker,  Attorney  General,  for  the  State. 

RoTHKOCK,  J.— These  appeals  present  precisely  the  same  question 
which  was  determined  by  this  court  in  State  v»  Orakam,  78  Iowa,  65S^ 
Following  that  case  the  judgments  of  the  district  court  will  be 

Affirmed. 


Faroo  &  Co.  T.  Peterson  et  aL 

Pitkin  &  Brooks  v.  The  Same. 

Matthews  Bros  v.  The  Sams. 

Partnership :  no  evidence  to  establish. 

Appeals  from  Jones  District  Courf.— Hon.  J.  H.  Preston,  Judge. 

FnJSD,  October  20, 1888. 

The  plaintiffs  are  creditors  of  a  partnership  under  the  name  of  A. 
True  &  Co.,  which  was  at  one  time  engaged  in  the  mercantile  business 
in  Wyoming,  Jones  coimty.  By  these  actions  it  is  sought  to  establish 
as  a  fact  that  the  defendants,  J.  H.  C.  Peterson,  Henry  L.  Peterson, 
W.  D.  Peterson  and  Mat  Peterson  were  members  of  said  partnership, 
and  therefore  liable  for  the  debts  of  the  firm.    The  defendants  denied 
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that  they  were  such  partners.  There  was  a  trial  by  jury.  At  the  close 
of  the  introdaotion  of  the  evidence  in  behalf  of  the  plaintiffs,  the 
defendants  filed  a  motion  asking  that  the  jury  be  instructed  to  find  for 
the  defendants.  The  motion  was  sustained,  and  plaintiffs  appeal.  It 
should  be  stated  that  the  jury  were  sworn  to  try  the  first-named  action, 
and  that  a  stipulation  was  made  that  the  other  suits  should  abide  the 
decision  in  the  case  which  was  tried. 

Bernley  db  Ereanbrack,  for  appellants. 

Stewart  db  White  and  Sheean  dt  McCam^  tot  appellees. 

BoTHROCE,  J.— It  will  be  observed  from  the  above  statement  that, 
the  issue  presented  was  purely  one  of  fact— whether  the  defend- 
ants were  jMurtners  in  said  firm.  It  is  not  claimed  that  they  were 
partners  by  any  ezpreas  agreement  made  between  them  and  the  active 
members  of  the  concern  who  transacted  its  business  with  the  public. 
The  defendants  were  proprietors  of  a  large  mercantile  establishment  at 
Daveni)ort.  and  a  large  part  of  the  goods  bought  by  True  &  Co.  were 
purchased  of  them.  It  was  sought  to  show  that  by  the  close  relations 
between  the  ostensible  partners  and  the  defendants,  and  the  manner  of 
doing  business  between  them,  the  defendants  ought  to  be  held  as 
partners. 

We  have  carefully  ezamhied  the  evidence  in  the  case  and  unite  in 
the  conclusion  that  the  district  court  correctly  held  that  there  was  no 
evidence  that  defendants  were  members  of  the  partnership,  and  that 
there  was  nothing  in  the  case  proper  to  be  submitted  to  the  jury.  We 
need  not  set  out  and  discuss  the  evidence. 

The  court  sustained  objections  made  by  the  defendants  to  certain 
evidence  offered  by  the  plaintiffs.  We  think  these  rulings  were  cor- 
rect   The  facts  sought  to  be  proved  were  too  remote  to  be  regarded  as 

bearing  upon  the  issue  in  the  case.  

Affibmbd. 


\ 

I 


HuKTEB  V.  Early  et  at 

Tax  Sale  and  Deed :  sbttinq  abide  :  adjubtikg  of  equitibs. 
(Quise  V.  Early,  72  Iowa,  288,  and  Buckley  v.  Early,  72  Iowa,  289» 
followed.) 

Appeal  from  Sac  Dietriet  Court 

FnJBD,  May  8, 188a 
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^    8.  M.  Elvoood  and  Ed.  R,  Duffle^  for  appellants. 

Ma9oii  A  Thomas,  for  appellee. 

PsB  ou&iAiL— The  material  facts  and  questions  for  determination 

are  substantially  the  same  as  in  Ouise  v.  Early,  72  Iowa,  288,  and 

Buckley  v.  Early,  72  Iowa»  280,  and,  following  those  cases,  the  judgment 

of  the  district  eourt  must  be  < 

ArUBMED. 


^  ^1       The  Haweetb  Insubanoe  Ck)UPANY  v.  The  Boabd  of  Equaiizatioh 

OF  THE  City  of  Dbs  Monnsa. 

Life  Xnanranoe  Company :  taxation  of  moneys  and  cbedits  : 

WHAT  TO  BE  DEDUCTTED  AS  INDEBTEDNESS.      {Equitable  Life  I'M,  CO. 

V,  Board  of  EquaJization,  74  Iowa,  178,  foUawed), 

Appeal  from  Polk  Circuit  Court. 
Filed,  IfAY  10, 1888. 

Plaintiff  is  an  insurance  corporation  having  its  place  of  bosinees 
in  the  city  of  Des  Moines.  In  1885  the  city  assessor  assessed  it  $77,986.47 
on  moneys  and  credits.  The  board  of  equalization  reduced  the  assess- 
ment to  forty  thousand  dollars.  Plaintiff  appealed  to  the  circuit  court. 
On  a  hearing  on  the  merits  the  court  entered  an  order  reducing  the 
assessment  to  $20,945.89,  and  from  that  order  both  parties  appeaL 

C.  P.  Holmes  and  Barcroft  A  Bowen,  for  plaintiff. 

James  H,  Detrick  and  Baylies  A  Baylies,  for  defendant. 

Reed,  J.— Plaintiff's  capital  stock  is  one  hundred  thousand  dol- 
lars.  Of  that  amount  twenty-five  thousand  dollars  has  been  paid  up, 
and  for  the  remaining  seventy-five  thousand  dollars  it  holds  the  obligap 
tions  of  the  stockholders.  The  circuit  courtlheld  that  it  was  not  liable 
to  assessment  on  either  of  these  amounts,  and  defendant's  appeal  is 
from  that  part  of  the  order.  It  also  held  that  plaintiff  was  liable  to 
assessment  on  its  monies  and  credits — ^after  deducting  from  the 
amount  certain  unpaid  losses,  and  forty  per  cent,  of  the  gross  prem- 
iums—and plaintiff 's  appeal  is  from  that  part  of  the  order.  The  ques- 
tions presented  are  identical  with  those  detennined  in  Equitable  Life 
Ins,  Co,  V,  The  Board  of  Equalization,  74  Iowa,  178,  Following  our 
holding  in  that  case,  the  judgment  will  be  affirmed  on  defendant's 
appeaL    On  plaintiff 's  appeal  it  will  be 

Revebsed. 
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ABANDONMENT. 
!•    Of  HoacssTBAD.    See  Homestead,  4« 
8.    Of  bight  of  way.  See  Bailroads,  6. 

ABATEMENT. 
1.    OFAcnoNS.  See  Actions,  1. 

8.  Of  nuisances.  See  Cities  and  Towns,  8  ;  Intozioating  lAqaon,  p(u- 
9i7n ;  Waters  and  Watercourses,  8. 

ABSTRACT  OF  RECORD. 

See  PBAonoB  in  Supbbkb  Coubt,  pa$9im. 

ACCESSORIES. 

See  Assault  and  Battbby,  0,  7 ;  Cbhonal  Law,  1. 

ACCORD  AND  SATISFACTION. 

Covbidbeation:  faymbnt  bbfobb  dub.  An  offer  to  paj  less  than 
the  whole  amount  of  a  debt  before  due  in  f uU  satisfaction  thereof, 
and  an  acceptance  of  the  offer,  and  payment  accordingljr,  consti- 
tute an  accord  and  satisfaction,  supported  by  a  good  consideratioii. 
Boydv^MoaU,  151. 

ACCOUNT. 

L  What  is  :  peoof  of  on  default.  A  claim  for  attorney  fees  con- 
nating  of  different  items  of  charges  for  services,  and  small  dis- 
bursements made  in  the  payment  of  witnesses,  and  the  like,  is  an 
account,  and  in  an  action  thereon,  where  the  petition  was  verified, 
and  a  bill  of  particulars  was  attached,  and  defendant  made  default, 
judgment  was  properly  entered  without  further  proof  of  the  claim. 
(  See  chap.  86,  Laws  of  1876 ).    Eaton  v,  Peavy^  740. 

9.  Books  of  :  ordbb  to  pboduoe.    See  Practice,  4 ;  Appeal,  d. 
8.    AcnoNB  ON :  limitation  of.    See  Statute  of  Limitations,  6, 7. 

ACTIONS. 

1.     Abatbmrnt:  fobmbb  aotion  dismissed.    This  action  to  quiet  title 
is  not  abated  by  the  fact  that  plaintiff  began  a  prior  action  for  the* 
same  purpose,  which  was  dismissed  before  this  one  was  tried. 
(See  JbtuOi  v.  Fro9t,  49  Iowa,  188).    Moorman  v.  Qibbs,  687. 

3.  Pbbmatubelt  bbouoht.    See  Insurance,  5* 

8.    Conditions  pbeoedbnt  to.  See  Payment,  2 ;  Bepleyin.  2 ;  Tender,  1. 

4.  When  accbxjbs.  See  Statute  of  Limitations  2,  8 ;  Tax  Sale  and 
Deed,  12. 
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6.    Fob  ditoboe  :  bab.    See  Divorce,  3. 

6.    To  BBT  Asms  oonvbtancb.     See  Frandolent  GonvQ^ances,  8, 10. 

7*    On  judgment  :  welit  is  not.    See  Practioe,  10. 

8.  To  RBOOVXB  REAL  FBOPERTT.    See  Real  Estate,  1. 

9.  To  QUIBT  TITLE  :  DBCBEB.    See  Tax  Sale  and  Deed,  8. 

10.  Misjoinder  of  causes.    See  PromiBsory  Notes,  8. 

11.  Change  from  law  to  equitt.    See  Pleading,  8. 

12.  Limitation  OF.    See  Statute  of  Limitations. 

See,  also,  Aocount,  1 ;  Replevin; 
ADVERSE  POSSESSION. 


By 


1. 


MORTGAOOB  PRIOR  TO  FORECLOSURE.  The  possession  of  land  by 
the  mortgagor  and  his  grantees  prior  to  a  sale  of  the  land  upon 
foreclosure,  is  possession  under  an  absolute  right,  and  cannot  be 
regarded  as  aa verse  to  the  mortgagee,  unless  accompanied  with  a 
denial  of  all  right  in  the  mortgagee ;  and  the  same  is  true  of  tiie 
possession  of  the  g^rantee  of  the  mortgagor  after  a  foreclosure  and 
sale  to  which  such  grantee  has  not  been  made  a  party,  because  as  to 
him  there  has  been  no  foreclosure  and  sale  in  law.  Qrether  v. 
Clark,  b88. 

See  Highways,  1. 

AGENCY. 

Husband  acting  for  wife  :  admissions  by.  Although  a  husband 
is  accustomed  to  act  as  agent  for  his  wife  in  the  mana^ment 
of  her  property,  •admissions  made  by  him  when  not  acuug  for 
her  are  not  bmding  upon  her,  and  not  admissible  as  evidence 
against  her.    May  v,  Sturdivant,  116. 


2.  Apparent  authority  of  agent  after  discharge.  The  fact 
that  defendant  had  honored  several  drafts  drawn  by  their  travel- 
ing salesman  for  personal  expenses  and  indorsed  at  his  request  by 
glaintiffs  while  he  was  yet  in  defendant's  employment,  did  not 
ind  defendant  to  pay  another  draft  drawn  and  indorsed  by  the 
same  parties  after  his  discharge,  even  though  plaintiffs  had  no 
knowledge  of  such  discharge.  ( Compare  BatMouine  v.  QrimeSt 
64  Iowa,  870  ) .    Oroneweg  v,  Kustoorm,  287. 

8.  When  principal  not  bound  by  agent's  knowledge.  The 
^neral  rule  that  the  principal  is  bound  by  the  agent's  knowledge 
IS  based  on  the  duty  of  the  agent  to  communicate  to  the  principal 
his  knowledge  with  reference  to  the  subject  of  negotiation,  and  the 
presumption  that  he  has  performed  that  duty.  But  the  rule  does 
not  hola  where  the  circumstances  are  such  as  to  raise  a  contrary 

g resumption.  And  so,  where  defendant's  cashier,  not  as  cashier, 
ut  in  his  own  personal  capacity,  by  fraud  procured  the  plaintiff  to 
make  to  him  his  accommodation  note,  which  he  sold  to  another 
bank  in  exchange  for  a  Chicago  draft,  which  draft  Uie  defendant 
bank  cashed  through  him  as  its  cashier,  held  that,  though  the  bank 
would  have  been  liable  to  plaintiff  if  it  had  cashed  the  draft  with 
notice  of  the  fraud,  yet,  as  it  was  against  the  cashier's  purpose  to 
convejr  to  the  bank  his  knowledge  of  the  fraud,  it  was  not  liable 
to  plaintiff  as  being  chargeable  with  his  knowledge  as  its  agent. 
Hummel  v.  Bank  of  Monroe,  689. 

See  Banes  and  Banking,  1 ;  InsurancBi  1,  8 ;  Real-estate  Broker^ 
1 ;  Salbs^  1,  9. 
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ALIBI. 

Auk  :  BViDENcn:  instbucitons.  (^  State  v,  Mcther,  74  Iowa,  77,  fot- 
lotoed).'  State  v.  Hatfield,  59d. 

AUMONY. 
See  DiYOBCS,  4 

AMENDlfENT. 

1.  Or  FIJBA&    See  Pleading,  poBBtm. 

2.  Of  bboobd  on  APPSAia.    See  Practice  in  Supreme  Ck>art,  1,  7. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal,  0. 

ANCIENT  ORDER  OF  TTNTFED  WORKMEN. 

See  INSTJBANCB,  8. 

.  APPEAL. 

(1)  To  Supreme  Court, 

1.  When  rr  ubs  :  obdeb  in  pbobate.  An  order  in  probate  directing 
a  giuurdian  to  pay  over  the  amount  of  a  judgment  rendered  against 
him  as  garnishee  in  a  suit  against  his  ward,  is  a  final  order  involv- 
ing a  BUDstantial  right,  from  which  he  may  maintain  an  appeal  to 
this  coTirt.    (  Code,  sea  8184  ).    Coffin  v.  Eisiminger,  80. 

8.  When  ir  WILL  NOT  LIE:  OBDEB  TO  FBODUOB  books.  An  api)eal' will 
not  lie  from  an  order  to  a  defendant  to  produce  his  books  in  court 
to  be  used  as  evidence  by  plaintiff.  Such  order  can  be  reviewed 
only  on  apmal  after  judgment.  (Code,  seo.  8104).  Cook  v. 
Chicago,  B,  J.  A  P.  Ry.  Co.,  169. 

8.     SUFBBSEDEAS  BOND :  EFFECT  OF.    See  Contempt,  1,  9. 

4.  Second  appeal  afteb  affibmanoe  on  fibst.  See  Practice  in 
Supreme  Court,  48. 

6.  For  pbactioe  and  psocedttbe  on  appeals,  see  Practice  in 
Supreme  Court. 

(2)  From  Justice^s  Court, 

8.  Ahount  in  oontbotebsy:  bemittitub.  In'  an  action  in 
justice's  court  plaintiff  claimed  forty  dollars,  and  the  juiy 
brought  in  a  verdict  for  that  amount,  whereupon  plaintiff 
remitted  all  but  $24.99,  and  judgment  was  entered  for  that  amount ; 
but  before  judgment  was  entered  defendant  filed  an  appeal-bond. 
Held  that  the  amount  in  controversy  for  the  purposes  of  an  appeal 
from  the  judgment  was  only  $24.99,  and  that,  therefore,  an  appeal 
would  not  lie ;  and  that  it  was  immaterial  whether  the  bond  was 
filed  before  or  after  the  remittitur,  since  there  could  be  no  appeal 
until  after  judgment,  and  the  bond  could  be  of  no  effect  before  its 
rendition.  ((S>mpare  3fi7?ier  v.  Oroae,  66  Iowa,  252).  Schultz  v, 
Chicago,  ILLdtP.  Ry,  Co.,  240. 
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7.      FajNO    PAPBB8   Dff    APPSLLATB    OOUBT :     WHAT     STTmCIEMT,     In 

section  8588  of  th^  Gode,  requiring  a  justice  of  the  peace,  when  an 
appeal  is  taken,  to  file  in  the  office  of  the  clerk  of  theappeUate  court 
all  the  original  papers  and  a  transcript  of  Ins  docket,  the  word  **  file  " 
means  deposit,  and  when  the  papers  and  transcript  are  so  deposited 
by  him,  the  cause  is  deemed  to  be  in  the  appellate  court,  and  the 
neglect  of  the  clerk  to  make  a  note  of  the  fflmg  in  the  appearance 
docket  is  immaterial,  as  section  200  of  the  Code,  makmg  such 
entry  essential  to  the  paoper  filing  of  pleadings,  is  not  applfoable. 
Harrison  v.  Clifton^  78o. 

(8)  From  Board  of  Supervisors. 
Ik  SELECTiNa  OFFICIAL  NBWSPAFEB.    See  Oounties,  4. 

(4)  From  Atoard  for  Right  of  Way. 
Parties  :  owner  and  mortoagees.    See  Railroads,  4. 

(  5  )  From  Board  of  Equalization. 
Chanqb  of  issue  by  amendment.    See  Taxation,  !• 

ANIMALS. 
Injury  to  by  railroads.    See  Railroads,  t6-dd. 

APPEARANCE  DOCKET. 
See  Judgment,  6,  7. 

ARBITRATION  AND  AWARD. 

1.  Not  statutory:  goternbd  by  common  law.  The  legality  and 
effect  of  an  award  not  made  in  .accordance  with  the  provisions  of 
the  statute  must  be  determined  by  the  rules  relating  to  awards  at 
oommoa  law.    Thornton  v.  MeOormick,  285. 

2.  Conclusiveness  of  award.  A  commbn-law  award  must  be  held 
to  be  conclusive  between  the  parties  as  to  all  matters  submitted  to 
arbitration,  unless  a  material  mistake  appears  on  the  face  of  the 
award,  or  unless  equitable  grounds  for  setting  it  aside  are  shown. 
And  where  both  parties  have  agreed  to  abide  by  the  judgment  of 
the  arbitrators  as  it  should  appear  in  the  award,  neither  can  after- 
wards object  to  the  award  on  account  of  eirors  of  judgment  on  the 
part  of  the  arbitrators,    Id» 

8.  Construction  of  agreement.  The  agreement  for  arbitration  in 
this  case  related  to  the  rights  of  the  j^trties  under  a  farm  lease, 
which  by  its  terms  was  to  terminate  liarch  1»  1801,  but  which,  by 
the  agreement,  was  to  terminate  July  1,  1887,  The  lease  provided 
that  at  its  termination,  at  the  end  of  the  full  term,  plaintiff  was  to 
leave  upon  the  premises  hav,  oats,  com,  and  other  articles,  equal 
in  quahty  and  amount  to  tnat  received  by  him  at  the  bq^inning  of 
the  term ;  and  the  agreement  for  arbitration  provided  that  the 
rights  of  the  parties  to  the  lease  should  be  the  same  as  though  it 
had  terminated  regularly.  Held  that  the  agreement  did  not  con- 
template that  the  place  and  property  should  to  left  Julv  1, 1687,  in 
the  same  condition  in  all  respects  as  the  lease  required  tor  March  1, 
1801,  since  that  was  not  possible ;  but  only  that  tms  provision  of  the 
lease  should  be  considered  by  the  arbitrators,  and  allowance  made 
therefor.    Id 
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4      SFBMIfiSTOH  AT  COMHON  LAW  :  AWABD  AOAimT  SVIDSNCB  :  REVIEW. 

The  partieB  in  this  tssae  saw  fit  to  subxait  their  claims  and  differences 
to  a  tribunal  of  their  own  creation,  which  thej  invested  with  exclu- 
sive juxiBdiction,  free  from  statutory  control,  and  they,  made  the 
decisicm  of  that  tribunal  final.  Held  that  the  awiurd  could  be  set 
aside  only  upon  equitable  grotmds,  and  that  the  want  of  sufficient 
evidence  to  sustain  it  was  not  such  ground.  Accordingly,  where 
the  agreement  of  arbitration  did  not  require  witnesses  to  be  sworn, 
the  fact  that  the  arbitrators  gave  more  credence  to  the  nnswom 
statements  of  plaintiff  than  to  writings  offered  by  defendant  was  no 
ground  for  disturbing  the  award.    Jo. 

5.  Absaiuko  award  after  aocbptino  benefits.  One  who  has 
accepted  the  benefits  of  an  award  in  part  cannot  be  heard  to  object 
to  its  vGklidity«    Id, 

ARGUMENT. 

To  Jury.   Bee  Practice,  1. 

ASSAULT  AND  BATTERY. 

1.  IRRELEVAIVT  sviDENOB  IN  DEFENSE.  In  an  action  for  an  assault  and 
battery  committed  by  a  master  upon  his  servant,  evidence  as  to 
how  the  chores  were  done  by  the  servant  in  his  absence  was 

.   immaterial,   as  a  nefl^ect  of  the  chores  would  not  justify   the 
assaultand  battery.    Medjield  v.  Redfleld,  485. 

2.  Ejection  of  tenant  :  instruction.  In  an  action  for  an  assault  and 
battery  committed  by  defendant  in  ejecting  plaintiff  from  his 
house,  the  court  instructed  the  jury  that  if  plaintiff  and  husband 
had  been  occupying  the  house  with  defendant's  consent  for  more 
than  thirty  days,  then  defendant  could  not  eject  them  without 
process  of  law.  Held  that,  though  plaintiff 's  tenancy  was  not  in 
issue  by  direct  averment,  the  charge  was  justified  by  defendant's 
plea  that  he  had  rightfully  ejected  plaintiff,  and  by  the  evidence 
offered*  on  that  issue.    Id. 

8.  Ejectment  from  house  :  NonoB :  inclement  weather.  In  such 
case  the  court  instructed  that  if  plaintiff  and  her  husband  were 
boarding  with  defendant  as  his  employes,  still  he  had  no  right  to  eject 
plaintiff  without  reasonable  notice  to  enable  her  to  go  peacef  uilv, 
and  that  defendant  would  have  no  right  to  eject  her  at  unreasonable 
hours  nor  in  inclement  weather,  unless  she  was  at  the  time  con- 
ducting herself  soas  to  disturb  the  peace  of  defendant's  household. 
Hdd  that  this  instruction  was  justified  by  evidence  that  defendant 
said :  *'  Til  give  you  until  to-morrow  morning  to  get  out  of  here, 
and,  if  you  don't  go,  FU  put  you  out,**  and  that,  upon  plaintiff  sayine, 
**  I  don't  have  to  get  out,"  he  at  once  ejected  ner  at  night  and  m 
inclement  weather.    Id. 

4.  IfmOATiON  OF  damaqeb  :  BBUEF  OF  DEFENDANT.  In  Buch  case,  the 
court  instructed  that  if  defendant  acted  under  the  belief  that  he  had 
aright  to  eject  plaintiff,  that  fact  might  be  considered  in  mitigation 
of  his  acts,  even  if  they  were  unlawful.  Held  correct,  wh^e  the 
effect  of  such  finding  on  the  Question  of  malice  and  exemplary 
damages  was  properly  presented  in  other  instructions.     Id. 

5.  Ejection  of  woman  from  house  at  night  and  in  bad  weather  : 
excessive  verdict.  In  this  case  it  appeared  that  defendant,  vio- 
lently and  without  any  just  cause,  ejected  plaintiff, — a  woman  in 
delicate  health, — from  his  house  at  nijght  and  when  the  weather 
was  inclement,  whereby  she  sustained  injuries,  and  was  compeUed 
to  seek  shelter  at  the  house  of  a  neighbor.  Held  that  a  verdict  for  six 
hundred  dollars  actual  damages  and  one  thousand  dollars  exemplary 
damages  could  not  be  disturSed,  on  appeal,  as  being  excessive.    IcL 
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6.  EviDBNCB  AGAINST  ABBTTOB.  In  ft  civil  aotion  against  a  father  and 
son  for  an  assault  and  battery,  though  the  eTidence  failed  to  show- 
that  the  father  took  an  actual  part  in  the  assault,  it  did  show  that, 
before  it  was  ended,  he  in  an  angry  and  excited  manner  expressed 
his  interest  on  the  side  of  his  son  and  a  readiness  to  take  a  part  in 
the  trouble.  Held  that  this  was  sufficient  to  justify  a  verdict 
against  him  as  an  abettor.    Cleveland  «.  StUweU,  406. 

■ 

7.     .    In  such  case,  evidence  of  the  acts  and  declarations  of  the 

father  during  the  fight  was  competent  to  show  his  spirit  and  pur- 
pose in  encouraging  his  son  in  the  matter.    Id, 

8.  Two  DEFENDAiiTS :  INSTBUCTIONS.  In  such  casc,  an  objection  to 
an  instruction  because  it  does  not  discriminate  between  the  liabili^ 
of  the  father  and  son  is  not  well  taken,  where  such  discrimination 
is  made  in  other  instructions.    Id, 

9.  PuNinvB  DAMAGES :  iNSTRUonoN.  In  such  case,  an  instruction 
from  which  the  jury  might  be  warranted  in  finding  punitive 
damages  is  no  ground  for  complaint  where  It  appears  from  the 
verdict  that  no  such  damages  were  found.    Id. 

See  Chattel  Mobtgaoes,  8 ;  Criminal  Law,  7,  8. 

ASSAULT  WITH  INTENT  TO  RAPE. 

1.  Identification  ov  defendant  :  eyidenob.  It  being  beyond  dispute 
that  an  assault  with  intent  to  rape  had  been  made,  the  only  ques- 
tion was  as  to  whether  defendant  was  the  guilty  party  ;  and  A62d 
that  the  evidence  (  see  opinion )  was  sufficient  to  justify  the  jury  in 
concluding  that  he  was.    State  v.  Hatfield,  592. 

2.  Cobroboration  of  complainant.  The  rule  of  section  4560  of  the 
Code,  providing  that  a  person  cannot  be  convicted  for  rape  unless 
the  complaining  witness  be  corroborated  by  other  evidence  tend- 
ing to  connect  the  defendant  with  the  commission  of  ^he  crime, 
does  not  apply  to  the  case  of  an  assault  with  intent  to  commit 
rape.    Id. 

ASSESSMENT. 

See  Taxation,  1-8. 

ASSIGNMENT. 
1.    Equitable  assignment.    See  Mortgages,  6. 
a.    Of  tax-sale  csbtifioatb.    See  Tax  Sale  and  Deed,  9-11. 

ASSIGNMENT  FOB  BENEFIT  OF  CREDITORS. 

1.  PBAcncE :  OBDER  FOB  PAYMENT  OF  CLAIMS.  When  exceptions  have 
been  filed  to  a  claim  filed  with  an  assignee,  it  is  proper  for  the 
court,  upon  the  hearing  of  the  exceptions,  and  the  determination 
of  the  order  of  the  claim  in  Question,  to  direct  the  assignee  as  to 
the  payments  he  shall  make,  tnough  neither  party  requests  such 
Qvder.   (  Code,  sees.  2122,  2128  ).    In  re  Aeeignment  of  Hooker,  877. 

2.  Part  OF  propebtt  only;  validity.  Section  2115  of  the  Code 
makes  invalid  a  general  assignment  for  the  benefit  of  creditors 
which  is  not  made  for  the  benefit  of  all  the  creditors  in  proportion 
to  the  amount  of  their  respective  claims  ;  but  there  is  no  statute 
dei>riving  a  debtor  of  the  common-law  right  to  make  a  partial 
assignment  of  his  property  for  the  benefit  of  his  creditors. 
( Compare  Lampeon  v.  Arnold,  19  Iowa,  479  ).  Loomia  v.  Stewart, 
887. 


INDEX.  777 

8.     :  DEED  AS  BTD>KNGB.    A  deed  of  aBsignment  for  the  benefit 

of  creditors  which  piirix>rt8  to  convey  only  a  part  of  the  assignor's 
property,  is  prima  facte  valid  as  a  partial  assignment,  and  is 
admissible  in  evidence  as  such.    Id. 


4.     :  VALIDITY  :  INSTRUCTION.     The  debtor  executed  a  deed  of 

assignment  for  the  benefit  of  creditors,  purporting  to  convey  only 
his  personal  property. '  Shortly  before  its  execution,  he  conveyed 
his  r^  estate  to  a  creditor  in  satisfaction  of  a  debt.  The  court 
directed  the  jury  that  if  the  deed  for  the  real  estate  was  executed 
in  pursuance  of  a  definite  prior  agreement  between  the  debtor  and 
the  creditor,  in  such  sense  that  its  execution  and  that  of  the  deed  of 
assignment  were  not  in  reality  parts  of  one  and  the  same  transac- 
tion, the  assignment  was  not  mvalid.  Held  that  the  instruction 
was  not  objectionable  on  account  of  the  failure  to  direct  the  jury 
as  to  what  would  be  a  valid  agreement  for  the  conveyance  or  the 
real  estate  ;  because,  since  the  assignment  purported  to  be  partial 
only,  the  question  of  its  validity  aependea  only  on  whether  it  was 
in  fact  so ;  that  is,  whether  the  deed  of  the  real  estate  and  the 
assignment  were  not  so  connected  in  point  of  time  and  in  intention 
as  to  form  parts  of  the  same  transaction,  and  thus  constitute  a  gen- 
eral assignment ;  which  question  was  properly  submitted.  ( buv' 
raws  V,  Lehndorff,  8  Iowa,  96|  and  Cole  v.  Vealhamf  18  lowa,^  551, 
dUtmgviahed),    Id. 

5.  Validity  :  bvidencb.  The  fact  that  an  assignor  has  withheld  a 
part  of  the  assigned  property  and  appropriatea  it  to  the  payment  of 
a  particular  creditor  will  not  invabaate  the  assignment,  since  the 
title  to  the  property  nevertheless  passes  to  the  assignee.  And  where 
the  question  before  the  court  is  the  validity  of  the  assignment, 
evidence  of  such  facts  is  properly  excluded  as  immaterial.    Id, 

See  Statute  of  Limitations,  7. 

ASSIGNMENT  OF  ERRORS. 

See  FBAonoB  in  Supbbms  Ck)URT,  2,  a 

ASSOCIATIONS. 

Unincobpobatbd.    See  Churches. 

ATTACHMENT. 

1.      LBVY  :  WHEN  COMPLETE  :  PLACINO  OUABD  AT  DOOB.     A  levy  upon 

goods  is  not  accomplished  until  the  ofiicer  has  done  some  act  in 
relation  to  the  gooos  which,  but  for  the  writ,  would  amount  to  a 
trespass.  And  so,  where  an  officer,  with  a  writ  in  his  p9sse88ion, 
intending  to  levy  on  a  stock  of  goods,  went  to  the  buildine  where 
they  were  kept,  but  found  it  locked,  and  placed  a  guard  at  the 
door  until  he  should  get  a  key,  but,  failing  to  get  one,  he  returned 
in  a  reasonable  time  and  broke  into  the  house  and  took  possession, 
held  that  there  was  no  levy  until  the  entrance  was  effected,  and 
that  the  levy  did  not  relate  back  in  time  to  when  he  first  went 
upon  the  premises  with  intent  to  make  it  Hibbard  v.  Zenor, 
471. 

2.  Of  goods  undeb  mobtoaoe  :  validity  :  notice  by  mobtoaoee  of 
HIS  INTEBEST.  The  levy  of  an  attachment  on  mortgaged  chattels 
is  not  void,  though  the  amount  of  the  mortgage  debt  is  neither 
tendered  nor  deposited,  as  required  by  section  1,  chapter  117,  Laws 
of  1886,  where  the  attaching  creditor  contests  the  validity  of  the 
mortgage.  ( See  section  4,  of  said  act ).  And  in  such  case  the  pro- 
visions of  the  act  do  not  affect  the  requirement  of  chapter  45,  Laws 
of  1884,  that  persons  claiming  the  property  must  give  the  officer 
notice  of  their  claims.    Id* 
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3.  Wrongful  :  action  on  bond  :  attoiinct*b  fbes.  Under  section 
2961  of  the  Code,  where  there  ib  a  reooveiy  on  an  attachment  bond 
for  the  wrongful  Buingout  of  the  attachment,  an  attorney's  fee  may 
be  allowed  the  plaintiff,  even  though  he  recover  but  nominal  dam- 
ages.   Lyman  v.  Lauderbaugk,  481. 

4.  Unrecorded  deed  :  prioritt.  An  unrecorded  deed  takes  prece- 
dence over  a  subsequent  attachment  or  judgment,  though  the 
creditor  has  no  notice  thereof.    Moorman  v.  Chbba^  587. 

5.  Intervention:  releabb:  who  affected  bt.  A  settlement 
between  an  attachment  plaintiff  and  an  intervener,  whereby  some 
of  the  property  is  discharged,  does  not  affect  the  rights  of  one  who 
has  a  prior  unrecorded  deed  of  attached  real  estate.    IcL 

6.  Wrongful  suing  out  :  proof.  The  wronsful  suing  out  of  an 
attachment  is  not  established  bv  proof  that  the  pai-tv  who  caused 
it  to  be  issued  had  no  reasonable  ground  to  believe  that  the  allega- 
tions upon  which  it  was  issued  were  true.  There  must  be  moof, 
also,  that  the  V  were  not  true  in  fact.  (Compare  Vorsev.  PTiulipt, 
87  Iowa,  428  ;.    McCormick  Hatv,  Mack,  Co,  v,  CoUiver,  659. 

See  Fraudulent  Conveyance,  9 ;  Qarnishment  ;  JuRiSDicnoN,  1. 

ATTORNEY  AT  LAW. 

1.  Authorttt  of.    See  Mcxtgages,  5. 

2.  .  Number  of  counsel  in  argument  to  jUrt.    See  Practice.  1. 

8.  Misconduct  of  counsel  in  argument  and  examining  witnesses. 
See  Practice,  2,  8. 

4.  Misconduct  of  :  review  on  appeal.  See  Practice  in  Supreme 
Court,  84. 

ATTORNEY'S  FEES. 

Soe  Attachment,  8;  Intoxicatinq  Liquors,  3. 

BAIL. 

See  Criminal  Law,  10, 11. 

BAILMENT. 

1.  Distinguished  from  sale.    See  Sales,  4. 

2.  AcnoN  against  bailee.    See  Statute  of  Limitations,  3. 

BANKS  AND  BANKING. 

Authority  of  CASHIER :  PAYING  DEPOSITOR  with  notes.  The  cashier 
of  a  bank  has  no  authority  by  virtue  of  his  office  to  pay  a 
depositor  bv  transferring  notes  to  him ;  and  in  the  absence  of 
special  authontv  in  the  cashier  to  malce  such  transfer,  the  depositor 
will  be  regarded  as  holding  the  notes,  or  their  proceeds,  in  trust  for 
the  bank,  when  garnished  oy  its  creditors.  Schneitman  v.  Noble, 
120. 

See  Agency,  8 ;  Trusts,  1 

BILLS  AND  NOTES. 

See  Promissory  Notes. 

BILL  OF  LADING. 

See  Carriers^  1. 
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BOARD  OF  StJPEBVISORS. 

1.  Sfbczal  HBKTING8:  KOTICB :  WHAT  SUFFICIENT.  Under  section 
801  of  the  Code,  six  days*  notice  to  each  member  of  the  board  of 
saperyisors  qf  a  special' meeting  of  the  board  is  not  required  where 
the  notice  is  personally  served,  but  only  in  cases  where  it  is  served 
by  leaving  it  at  his  place  of  residence ;  nor  is  it  necessary  that  one 
week's  notice  of  such  meeting  be  given  to  the  public  when  it  is 
given  by  publication  in  a  newspaper,  but  only  when  it  is  given  by 
posting.  And  in  this  case,  where  personal  notice  of  the  special 
meeting  was  served  on  the  supervisors  four  davs  prior  to  the  meet* 
ing,  and  general  notice  was  given  b^  five  days  prior  publication  in 
a  newspaper,  held  that  it  was  sufficient  to  make  the  special  meet- 
ing valid.    Supervisors  of  Mitchell  Countjj  v,  Horton,  d71. 

2.      :    VAUDITY  :  ESTOPPEL   OF   HElfBEBS  AND   OTHBBS.     Where 

certain  memben  of  the  board  of  supervisors  had  notice  of  a  special 
meeting,  and  were  present  thereat,  and  protested  against  the  validity 
of  the  meeting  on  the  ground  that  the  notice  was  insufficient,  but 
thev  afterwards  participated  in  the  business  transacted  thereat, 
which  was  the  revocation  of  an  order  made  at  a  former  meeting, 
whereby  a  certain  bridge  was  to  be  constructed,  uid  the  protesting 
members  had  been  appointed  a  committee  to  contract  for  its  con- 
struction, field  that  such  members  were  afterwards  estopped  from 
questioning  the  validity  of  the  revoking  order  on  the  ground  of 
tneinsufficiencyof  the  notice  of  the  special  meeting.  Also,  that 
one  who  knew  of  all  these  facts  could  not  afterwards  make  a  legal 
contract  vHth  the  protesting  members  for  the  construction  of  the 
bridge.    Id, 

8.     :  NoncB :  pttbucation.    A  notice  of  a  specif  meeting  of 

the  board  of  supervisors  was  published  on  slips  of  paper  which 
contained  nothing  else  except  the  name  of  the  newspaper  in 
which  they  were  folded,  with  the  word  **  Supplement"  addea  ;  and 
the  validity  of  the  publication  was  objected  to  on  the  ground  that 
the  ''supplement"  was  not  sent  to  all  the  subscribers.  But  as 
there  was  nothing  to  justify  the  conclusion  that  the  omission  to 
send  the  "supplement"  to  esuch  subscriber  was  other  than  acci- 
dental, nor  that  any  considerable  number  of  subscribers  were 
affected  by  it,  held  that  the  objection  was  not  well  grounded  ;  the 
rule  being  that  if  the  paper  is  published  and  distributed  in  the 
usual  manner,  without  intent  to  suppress  any  copies,  it  is  sufficient. 
Id, 

4.  — — :  POWER  TO  RESCIND  FORKBR  ACTION.  The  board  of  super- 
visors at  a  regular  meeting  ordered  the  construction  of  a  bridge 
and  appointed  a  committee  to  contract  therefor.  Before  any  con- 
tract had  been  made,  the  board,  at  a  special  meeting,  reconsidered 
and  rescinded  their  action  in  regard  to  the  bridge.  Held  that  it 
had  power  so  to  do,  and  that  the  members  who  had  been  appointed 
as  the  committee  could  not  complain  that  they  were  thereby 
deprived  of  the  right  to  contract  for  the  consl^ruction  of  the  bridge. 
Id. 

5.  ^....^ .  WHAT  MAT  BE  DONE.  There  is  no  reason  why  business 
imposed  upon  the  board  of  supervisors  may  not  be  transacted  as 
properly  at  a  special  as  at  a  regular  meeting,  if  it  be  specified  in  the 
request  for  and  notice  of  the  meeting ;  excepting  in  cases  where, 
from  the  nature  of  the  business,  or  the  pifovisions  of  the  law  in 
Regard  to  it,  the  purpose  or  policy  of  the  law,  or  the  rights  of 
others^  requires  that  it  be  done  at  a  regular  meeting.    Id, 

See  Counties,  1, 6 ;  County  Treasurer,  1, 
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BODY-STEALING. 
See  Criminal  Law,  6. 

BONDS. 

» 

1..    SiairATUREBY  befbreb:  pbrsokal  uabilitt.    See  Churches,  d. 
3.    Of  oouutt  clerk  :  liabiutt  on.    See  Boreties,  4. 

8.  Attachbibnt  bond.  See  Attachment,  8. 

See  Guardian,  1,  3. 
BOtTNDARIES. 

1.      PROOEEDINaS  TO  BBTABUSH  LOST  CORNER  :  APPEAL  :  TRIAL  DE  NOVO  : 

EYiDENOB.  A  proceeding  to  establish  a  lost  comer  is  not  triable  de 
novo  upon  an  appeal  to  this  court  ( see  oases  cited  in  opinion ),  and 
the  findinR  of  the  court  below  on  the  question  of  fact  cannot  be 
disturbed  for  want  of  evidence,  where  the  evidence  was  conflicting. 
BohaU  V.  Neiwalt,  109, 

9.  :  APPORTIONMENT  OF  COSTS.  The  costs  of  a  proceeding  to  estab- 
lish a  lost  comer  should,  under  section  4,  chapters.  Laws  of  1884,  be 
apportioned  among  the  parties  according  to  theii;  respective  inter- 
ests, regardless  of  the  benefits  resulting  from  the  proceeding.  And 
in  this  case,  where  the  corner  in  question  was  one  common  to  four 
quarter  sections  of  land  of  equal  value,  and  plaintiff  was  the  owner 
of  one  of  them,  and  the  defendants  of  the  otner  three,  held  that  not 
more  than  one-fourth  of  the  costs  should  have  been  taxed  to  plain- 
tiff.   Id. 

8.  Establishing  lost  corner  :  evidence  on  appeal.  A  proceeding 
under  the  statute  to  establish  a  lost  comer  is  not  triable  ds  novo 
upon  appeal ;  and  where  in  such  case  the  evidence  was  conflicting 
as  to  the  actual  original  location  of  the  comer,  and  the  court  beJow 
adjudged  it  to  be  at  a  point  where  it  was  not  located  by  the  field- 
notes  of  the  original  survey,  but  where  some  of  the  witnesses  testi- 
fied that  they  had  often  seen  the  mound  and  pit  by  which  it  was 
originally  marked,  held  that  this  court  could  not  interfere  with 
such  finding.  The  mle  in  such  cases  being  that  courses  and  dis- 
tances must  yield  to  fixed  monuments,  the  trial  court  was  not  bound 
by  the  original  field-notes.    WcUrod  v,  FlanigaUf  865. 

See  Public  Lands,  L 

BRIDGES. 

1.  What  is  oountt  bridoe  :  two  bridges  connected  bt  grade  : 
QUESTION  FOR  JURY.  The  defendant  county  built  a  bridge  fifty  feet 
long,  resting  on  stone  abutments,  over  a  stream,  and  another  bridge 
thirty-six  feet  long,  also  resting  on  stone  abutments,  over  an  arm 
or  ba^ou  of  the  Same  stream.  Ijiese  bridges  were  a  part  of  the  same 
public  highway,  and  were  only  twenty  feet  apart,  and  the  inter- 
vening portion  of  the  highway  was  graded  up  to  the  common  level 
of  the  bridges.  Li  an  action  for  injuries  occasioned  by  a  defect  in 
the  shorter  bridge,  held  that  it  was  error  for  the  court  to  hold,  as 
matter  of  law,  that  the  shorter  bridge  was  not  a  county  bridge 
because  it  was  not  forty  feet  in  length  ( Code,  sec.  637 ) ;  but  that  it 
was  a  question  for  the  jury  whether  the  two  bridges  did  not  in 
fact  constitute,  with  the  intervening  grade,  one  structure,  for  neg- 
ligence in  regard  to  which  the  county  would  be  liable.  Casey  v. 
Taina  Cor^nty,  655. 
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2. 


a. 


4. 


1. 


2. 


:  LDCIT  OF  FORTY  FEET.    Viewed  in  the  light  of  the  settled 

Piplicy  of  the  state,  and  of  the  public  interest,  and  of  other  provi- 
sions of  the  statute  (Ck>de,  sees.  d03,  ^90,  994  ),  the  proper  meaning 
of  section  527  of  the  Code  is  that  it  fixes  absolutely  the  liability  of 
counties  for  public  bridges,  over  streams  crossine  state  and  coun^ 
highways,  which  exceed  forty  feet  in  length,  and  that  their  liability 
for  constructing  and  maintaining  bridges  forty  feet  or  less  in  length 
is  not  affected  by  saidisection,  but  depends  upon  the  necessity  and 
importance  to  the  public  of  each  bridge,  its  character  and  cost,  and 
the  financial  abUity  of  the  road-district  in  which  it  is  situated  to 
construct  and  maintain  it.    Id, 


:  WHETHER  ON  PUBLIC  HIGHWAY :  QITBSTION  FOR  JT7RY.     In  an 

action  for  an  injury  by  reason  of  a  defective  bridge,  there  was 
evidence  tending  to  show  that  the  highway^  on  which  the  bridge 
was  located,  including  the  crossing  at  the  bridge,  had  been  used  by 
the  public,  and  worked  by  the  road  supervisor,  and  improved  by 
the  defendant  county,  for  more  than  twenty  years.  Held  that  it 
was  error  for  the  court  to  determine,  as  matter  of  law,  that  the 
bridge  was  not  located  on  a  public  highwav,  but  that  the  question 
should  have  been  submitted  to  the  jury.    IdL 


:  LOCATION  OUTSIDE  OF  COUNTY  :  QUESTION  FOR  JURY.     Under 

chapter  40,  Laws  of  1878,  a  county  may  have  a  bridge  outside  of 
its  own  limits,  for  whose  maintenance  it  mav  be  liable.  And  where 
the  evidence  established  acts  of  the  defendant  tending  to  show  its 
recog^nition  of  its  liabilit^r  for  the  maintenance  of  the  bridge  in 
<^uestion,  though  just  outside  of  its  own  limits,  the  question  of  its 
liability  should  have  been  submitted  to  the  jury.    IdL 

BUILDING  CONTRACT. 

See  Counties,  2,  8. 

CARRIERS. 

Of  QOODS  :  delivery  to  holder  of  UNASSIGNED  bill  of  LAD- 
ING: LIABILITY.  A  comjpany,  shipping  goods  upon  the  order 
of  £.,  marked  and  consigned  them  to  itself  at  P.,  the  place 
where  E.  lived.  It  took  two  bills  of  lading  for  the  goods,  which 
were  in  fact  duplicates,  but  neither  showed  that.another  had  been 
issued.    It  then  drew  a  draft  on  E.,  through  a  bank  at  P.,  for  the 

Srice  of  the  goods,  and  sent  with  it  to  the  bank  an  order  on 
efendant  to  deliver  the  goods  to  E.,  with  directions  to  its  bank 
to  deliver  the  order  to  E.  upon  the  pavment  by  him  of  the  draft. 
At  the  same  time  it  sent  one  of  the  oills  of  lading  to  E.,  instruct* 
ing  him  that  the  goods  had  been  shipped,  and  that  he  was  to  pav 
the  draft  and  obtain  the  order.  The  bill  of  lading  sent  to  E. 
showed  the  consigning  company  to  be  the  consignee,  and  it  was 
not  indorsed  or  assigned  by  that  company.  Upon  presentation  of 
this  bill  of  lading  the  defendant  railway  company  delivered  the 
eoods  to  E.,  who  was  at  the  time  insolvent,  and  whenever  paid  for 
ttie  goods.  Held  that  such  delivery  was  without  warrant,  and  that 
the  defendant  company  was  liable  to  the  consigning  company  for 
the  value  of  the  goods,  though  it  was  ignorant  of  E.'s  insolvency, 
and  that  the  goods  had  not  been  paid  for,  and  that  a  draft  and 
order  had  been  sent  and  instructions  given  in  regard  to  the  goods. 
(See  opinion  for  a  discussion  of  the  question  upon  the  authorities, 
by  Robinson,  J.)    Weyand  v.  Atchieon,  T,  <Sb  S.  F.  Ry.  Co.,  573, 


:  :   CUSTOM.    In  such  case  it  was  no  defense  that 

there  was  a  local  custom  at  P.  to  deliver  goods  to  the  person 
who  held  the  bill  of  lading,  such  custom  not  being  genera!,  and 
the  consigning  company  having  no  knowledge  of  it  when  the  goods 
were  8hipx>ed«    Id. 
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GASES  IN  THE  IOWA  REPORTS  CITED,  FOLLOWED,  ETC. 


[The  flgares  Immediately  following  the  title  of  the  case  show  the  rolame  and  page 
of  the  Iowa  Reports  where  the  case  ie  foand  ;  the  words  in  Roman  type  indicate 
the  subject  nnder  oonsideration  ;  and  the  ilgares  following  refer  to  the  page  in 
this  Yomme  where  the  citation  is  made.] 


Adami  •.   Bfoff,  19,  M.    Homestead: 

Wife*s  right  in.   48. 
Adams  Oountif  v.  BwHngtotk  <ft  M.  B.  Sw. 

Ca.^  66, 94.  Second  appeaL  Star^  as- 

dm.  MSr 
ABm  9,'jnayd  OoufUif,  M,  178.   Bridges : 

Approaches  as  put  or.    657. 
AUl9on  9.   Vaughakt  40,  ISl.  Evidence: 

•   Order  to  produce  books.   460. 
AmsrieaH  MUtkmanf  Ast^n  «.  AniM,  60, 

704.    TU  deed:    Notice:    Statute 

must  be  followed.    181. 
Anton  V.  Dwight,  16,  Ml.  Pleading :  Con- 
fession and  aFoidance,  700. 
Arnold  v,  OoUhaU,  71,  679.    Homestead  : 

Forfeiture:   Liquor  nuisance.  41,48. 
Atdtfnam  e.  Hdnuf,  60, 664.    InsolTenoy : 

Diligent  creditor  preferred.   116. 
Ayftit.  iiaiM.80,  618.  Limitation  of  ao- 

tions.  600. 


JMfciT  9 .  Jcknmm  OonuUift  88, 186.   Statute 

of  limitations.   806. 
BdU  V.  Kookuk  4b  N,  W,  By,  0&,^  88,  788. 

Statute  of  Umitations.    888. 
Sarrv,  Caiiikm.  60, 80.  Chattel  mortgage: 

DefectiTe  description:    Actual  ne- 

tloe.   104. 
Sarr  v.  Hadt,  48,  810.  Inconsistent  de* 

fenses:   Sffeot  of.   TOO. 
Borbtt  9.  ffamUUm,   67,  480.    Pleading: 

Ultimate  facts,  not  cTldence.  404. 
ArrKf 9. Ikwi, 48, 108.  Tax  deed:  Limi- 

tot^m  of  action:  Possession*  868, 


SaUt  V.  Dunham,  68,  810.   Guardians ; 

Paying  out  money.  88. 
Baudoulm  c.  9Hmtt^  64,  870.   Dtscbaiged 

agent:  Apparent  authority.   MO. 
AniM  V.  ^KrwiUl,  687,  Umltaiaon  of  ac- 
tions.   688. 
Bmnt  9.  OMooffOt  B,  7.  S  P.  Bf.  €b.,  68, 

160.     Brakeman:    Negligence    of: 

What  is  not.   87. 
BfdUtr  9.  X«ufa0. 66, 708.    Lery:   What 

necessary.   476. 
BUhop  9.  Jtnowim,  68.  868.    Statute  of 

limitations :  Minors :  Sxoeption  con* 

stmed.   886. 
iilsOy  9.  OirtJbcKMofi,  66, 688.   Ftand :  De- 
gree of  CTldence  to  prore.  414. 
BioTrTovmLot  S  Land  O0.9.  SooU,  44, 

144.   Notice  to  redeem  from  tax  sale : 

Description  of  land.   688. 
Boats  9.  iSAute,  88,  607.   Original  notice : 

Defect :   Time  of  court.    164. 
Bones  9.  Aiken,  85,  684.   Surety  t  Action 

for  money  paid :   Limitation.   78. 
Bonesieel  9.  Downs,  78,  686.    Injunction : 

Sale  of  property  on  which  lien  is 

sought.   48. 
BonnM  w.Atterion,  61,  166.   Land:   Pos- 
session as  notice  of  Interest.   118. 
Bradleif  9.  JanUson.  46,  68.    Senrice  of 

notice:  Recital  of  decree  conclusive. 

688. 
Bradshaw  9.  Biartt,  67,  746.    Homestead : 

Abandonment:    Burden  of    proof. 

688. 


Brandt  9.  Jhf^«r,  6,  887.  Corenant  of 
seisin :   When  broken.   806. 

Broekwaif  9.  SaOer,  67,  868.  Intoresfe: 
Oral  contract  for  ten  per  cent.  SM. 

Brown  9.  Wado,  48,  647.  Umd  :  Posses- 
sion as  notice  of  interest.    118. 

BnOiananv.  Marsh,  17,404.  Fftiudulent 
conveyance :  Setting  aside :  Condi- 
tion precedent.  716. 

Buckley V.  Marty,  n,$».  Tax  deed:  Set- 
ting aside:   Bquities.    778. 

BulHsv.  Marsh,  66, 747.  Tax  land :  Con- 
structive possession.   868. 

Bunes  9.  Bwws.  60, 688.  Ouardian :  Sale 
of  land  without  bond.  Defective  no- 
tice.  06,06. 

Arfi#9.jr#a#, 91,887.  Homestead:  Who 
Is  owner.   48. 

Bmrouffhs  9.  David,  7, 160.  Common-law 
award:   Setting  aside.    888. 

Burrotos  9.  Lshmdm,  8, 06.  Assignment 
for  creditors :  nirtial :  yalidl&.  808. 

AMftfMlfe.  Btibemn,  68,  640.  Nuisance: 
Injunction:  Insolveni^.   887. 

Buttitr  9.  Mcperviiort  WaywU  QoonHy,  46. 
886.  Railroad  aid  taxes:  Duty  ox 
treasurer.   164. 


GWn  9.  Chioof/o,  B,  I,  A  P.  By,  Cb.,64, 966. 
Railway  on  street:  Permanency. 
447. 

Qaninon  9.  Msom,  8,  110.  Sale  i  Failure 
to  deliver:   Damages.    660. 

0aritr%,MsFartan4^,V»ianU).  Supers 
Tisors :  Power  at  adjourned  meet- 
ing.  480. 

Carton  9.  lUs.  Osni.  By.  Cb.j  00, 148.  In- 
ter-state conuneroe :  State  regulation 
of.    178. 

(kusady  9.  Woodtwy  OomUy,  18,  116. 
Contract :  Not  severable :  Illegal  in 
part:  Invalid  as  whole.    666. 

Chandler  9.  JiYenumt  County,  48, 68.  Coun- 
ty bridges:    What  are.   660. 

Chats  9.  Wallers,  88,  460.  Insolvency: 
Diligent  creditor  preferred.    116. 

CMoenrBank  9.  Dows,t8, 460.  Garnish- 
ment:  Estoppel  of  garnishee.    194. 

Okmf  9.  TYowmdffS,  74,  660.  Chattel 
mortgage:  Description:    Parol    to 

dark  9.  dly  qf  Davenport,  14,  600.  Munlo- 
ipai  corporations :   Powers.    407. 

markv,  Cifyiir  Dss  Moines,  10,  109.  Mu- 
nicipal  corporations:    UUra  vire$. 


Cfoyioa  9.  JRBU,  80, 600.  Foreclosure  sale :, 
lien  exhausted.   448. 

Clyde V,  JPsaoy, 74, 47.  Divorce:  Wife*s 
attorney  fees:  Husband  liable.   741. 

Cols  9.  Deaiham,  18, 651 .  Assignment  for 
creditors :  Partial::  VaUdfty.  889. 

Cook  9.  Dillon,  0,  407.  Judgment;  Uen 
on  what.    818. 

Cook  9.  Smith,  64.  686.  Amendment: 
Surprise.  4M;  Amendment  Immate- 
rial:  Time  to  answer.   496. 

CorbU  9.  Smith,  7,  60.  Land:  Legal 
title:   Bvldence to assalL  90. 

Couch  V.  Watson  Coal  Co.,  46,  90.  Con- 
tract: Sffeot  of  custom.   661, 
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ikmipef  Buena  VUta  «.  I&wa  JWt  d  8, 
O.My*  Oo.t  65, 100.  Award :  AiwalUng 
after  aooeptitaff  benefits.  SOl. 

Qmnty  <if  Iks  Mohui  v,  hinkis^,  OS,  9B7. 
GoBtraot:  Interpretation:  Parol  to 
aid.  197.  Gamuhment:  Sqoltable 
lien.   468. 

County ^ Floyfi V,  Chmew.W^tn.  Jadge: 
DisquaUflcatlon:    Wairer.   109. 

Ciniftfy  qf  Mahatha  «.  Mgattt,  10.  81.  TtfU 
denoe :  Declarations  of  decedent.  080. 

OomrtriffM  9.  DttOt^  87, 008.  Tender :  Con- 
dition preeedent.    718. 

Oraiuifordv.  Ntwdl^fA^^SA,  Jjsrji  Poe- 
seesion  necessary.    476. 

OrctbU  e.  Chicago,  I.  <A  D.  Bjf.  (3b.,  02. 
180.  Bight  of  way:  Conditional 
conveyance.    6S8. 

Onm  0.  Burlington  S  8.  W.  Bjr,  Cbi.»  58, 
08.  Appeal:  Clerk's  oertmcate  to 
evidence :   Rule  changed.   780. 

Cvmmingt  v.  Tbwy,  88,  105.  Chattel 
mortgage:  Description:  Parol  to 
aid.    1%. 


Dannnv,  HotM,  74, 888.  Liqnor  nnisanoe: 
Injunction  after  cessation .    811 . 

DatU  V.  CUwqf  CUntontK,  648.  Taxation : 
Appeal:   Issue.   480. 

Davit  V.  Keller,  14,  SS8.  Homestead: 
Abandonment :  Degree  of  proof.  088. 

Z>ai^  «.  Ji^iMOfi,  07, 800.  Case  referred 
to  as  similar.   45. 

DeMore  v.  Baun^  18,  MO.  Judgments: 
Uen  on  what.    818. 

D$t  Moinet  AM.  Sy.Vo, «.  Lowrg,  51,  487. 
Railroad  aid  taxes :  Duty  of  treasu- 
rer.   184. 

V9t  Moktea  8i.S,  B.  Co.  e.  Det  Mohut  Broad- 
Gauge  at.  By.  Cb.,  78, 518.  Facts  re- 
ferred to.    7x4. 

Dldterman  v.  Lord^  21,  842.  Voluntary 
payment :   Recovery.   484. 

DUhn  v.AUm,4a,  800.  Contract:  Not 
severable:  Illegal  in  part:  Invalid 
in  whole.    555. 

DUtrict  Twp.  <tf  OorwUt  v.  Jfoorehsad,  48, 
400.  Tenant:  Right  to  remove  Im- 
provements.  88. 

Dist.  Twp.  <ir  WhUs  Oakv.BM.  Two.  nf 
OOuuoota,  44, 517.  Misjoinder  of  par- 
ties :    Dismissal  of  action.    077. 

Dixon  V.  Stewart,  88, 188.  Instructions : 
Charge  oonsldered  as  a  whole.   880. 

DonniUy,  In  rt  WW  <^,  9S,  180.  Will: 
Probate:  Appeal:  Trial  <U  novo. 
418. 

Do9l(U  V.  MeCaddon,  85,  818.  Tenant: 
Right  to  remove  fixtures.  88. 

Drake  v.  Jordan,  78,  707.  Liquor  nui- 
sance:  Decree:    Abatement.    44. 

Drake  v.  Kingebaker,  72,  441.  liquor 
nuisance:  Injunction  after  cessa- 
tion. 281.  881.  Lessor  of  property: 
Good  faith.    484. 

Dudley  v.  Sautldne,  48,  060.  Sale  of  liq- 
uor to  minors,  etc:  Ignorance  no 
excuse.    041, 042. 

DufUeith  (ft  D.  Bridge  Co.  e.  CowUy  of 
Dubuque, tA^^SA,  Taxation:  Appeal: 
iMue.    480. 

Dunton v.  Woodbury,  fA.  74.  Homestead: 
Abandonment:  Absence:  Presump- 
tion.  680. 


Etcher  V.  8lmmon9,  54,  808.    Foreclosure 

sale:   Lien  exhausted.    448. 
Wwms  V,  McClatton,  18,  160.   Bxecution 

sale:  Innocent  purchaser.   80. 
XoereU  «.  Whitney,  66,  140.    Mortgage: 

Delivery:   What  is.   477. 
Jte'fv  9f  Qrlkth  V.   Carter,  04, 184.    Tax 

deed :   Lunltatlon  of  action :  Posses* 

sion. 


XguUablt  lAfe  Ine.  Co.  v.  Board  of  JffguaH' 
Moiion  cfDte  Moines,  74, 178.  Taxation 
of  moneys  and  credits  of  insurance 
companies.   778^ 


Fairbumff.  Ooldemith,W,  847.  Appeal: 
''  Taking**  and  *'  perfecting. "   60 . 

Ferrier  v.  Bueiek,  0,  856.  Notice :  Idt 
pendent.    585. 

Fifield  V,  Gaston,  12,  218.  Fraudulent 
conveyance :    What  is  not.     480. 

FU^t  GongH  Church  e.  City  of  Muscatine, 
2,  08.  Injunction:  Contempt:  Na- 
ture and  title  of  cause.  884 ;  Review : 
OtrtioraH.    511. 

First  NatH  Sank  of  Daieenport  «.  Baker, 
57, 187.  Homestead :  Aoandonment : 
Burden  of  proof.    088. 

Flrtt  Nat  H  Bank  of  Lyons  v.  Oskaloosa 
Fackkng  Co..  00, 40.  Gambling  in  op- 
tions:  Contracts  void.   557. 

nnt  NatH  Bank  qf  Tama  City  v.  Hayg- 
lett,  40,  058.  Attachment:  Unre- 
corded deed:   Priority.    688. 

Frandsv.  Griffin.7%,ti.  Tax  title:  Lim- 
itation of  action.    268, 254. 

Freeman  v.  Hart,  01,  628.  Pleading:  Le- 
gal effect.    02. 

Fmiam  v.  City  of  Muscatine,  70,  488. 
Appeal:   Absta«ot:   Evidence.    887. 

FSmetonv.  Chicago,  B.  I.  A  P.  By.  Cb.,01, 
462.  Crossing  railroad:  Duty  to 
stop  and  listen.    008. 

Fyffe  9.  Beers,  18, 14.  Homestead :  Aban- 
donment, 088. 


Garden  Grove  Bank  9.  BktmeUon  S  8. 
i2V.  Cb.,or,584.  Bill  of  laSng :  Ne- 
gotiability.   578. 

Gardner  «.  BttrUngton,  C,  B.  S  N".  By. 
Cb.,  88,  668.  Appeal :  Record  :  Cor- 
recting defect.    07. 

Gardner  «.  lAgh^/bot,  71,  577.  Convey- 
ance: Undue  Influence.    185. 

GarreU  e.  Welle,  08,297.  Appeal:  Evi- 
dence:  Assignment  of  errors.    181. 

Gebhart  9.  Battler,  ¥i,lSSL  Statute  of  lim- 
itations:  Trustees.   287. 

GoldenUth  v.  WUeon,  07,  008.  Chattel 
mortgage  t  Mortgagor's  interest.  458. 

Gould  9.  Surte,  01, 47.  Kind  of  proceed- 
ings: Error:   Remedv.    718. 

Gower9.  Dokeney,  88, 80.  Execution  sale  : 
Innocent  purchaser.   80. 

Gower  e.  Wincheeter,^^  806.  Mortgage: 
Right  of  posseesion.   885. 

Green  e.  Turner,  88,  112.  Mortgage: 
Right  of  possession.   885. 

Quies  9.  Early,  72,  288.  Tax  deed :  Set- 
ting aside:  Equities.    772. 


Main  9.  Bbbinson,  72,  785.  Statute  of 
frauds:   Real-estate  contract.    64. 

HaUow€ty  9.  Plainer,  80,  121.  Execution 
sale:  Innocent  purchaser.    80. 

Hamilton  v.  Dee  Moines  Vol. By,  Co.,  80, 18. 
Negligence:  Custom  as  defense. 
18,  085. 

Hammer  9.  Chicago,  B,  /.  A  P.  By.  Co,, 
70,025.  Injury  to  employe:  Instruc- 
tions.  585. 
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Bammond  «.  SImm  Oliy  S  P.  Sv,  Co,. 
49.  468.  Kew  triaf:  MlBOonduot  of 
conniel:   Discretion   of  oourt.    497. 

Smifftr  «.  CUy  ^  Dm  JToiiMt,  6ft,  104.  Mu- 
nlolpal  ooiporattoBB :   Powers.    407. 

Sansen  «.  OoniufMri*  SUam  HtaHng  Co.^ 
78,77.  Contract:  Besolssion  f or  par* 
tial  faUiiTO.    560. 

Barbach  v.  OoMn.  78.  688.  Mortgage: 
Payment byjunior lien-hold er :  Sub- 
rogation.  006. 

Bartm  v,  i\i^dr,  61,  488 ;  78, 446.  Tore- 
closure  sale :   Uen  exhausted.   448. 

HarrtngUmy  In  rv,  64, 86.  Establishing  lost 
comer:   Appeal:   Trial  da  novo.  110. 

Sarritonv.  JTrafiMr.S,  648.  Judgment: 
Lien  on  what.   818. 

Earner  e.AU^Mn,  70,661.  Assignment 
•f  errors :   Too  general.   187. 

Hqw$  V,  Clark,  87,  866.  Original  notloe ; 
Defect :   Time  of  court.   154. 

Haye$  «.  WUeoa,  61,  788.  Chattel  mort- 
gage:  Insuincient  description.   106. 

Httytpood  9.  Woodit  98.  668.  Pleading: 
BTldence :  Immaterial  yariance.  404. 

HHnrieAt  v.  TerreU^  66, 98.  Inconsistent 
defenses :   Bffeot  of.    701. 

Benman  v.  OderfeUUr^  64, 85 :  Inconsist- 
ent defenses:  Effect  oL    701. 

EfwiU  9.  JBffbert^  84,  486.  Beferenoe: 
Jury  trial  walred.    880. 

EUUard  v.  Otiffin,  79, 881.  Newly-organ- 
ized county:    Bight  to  taxes.   87. 

Billyer  «.  ^oriMfiKm,  66,  987.  Tax  deed: 
Notice:   Statute  followed.    181. 

Blntnan  v.  ChieagOt  B,  I.  <ft  P.  By,  Oo.^ 
98,  404.  Killing  stock  on  track :  Run- 
ning at  large:  Question  for  jury. 
164. 

Bodgdon  v»  Bddman^  66,  646.  Mortgage  : 
klght  of  possession.   886. 

Bdman,  iTo;  sor/tf ,  88, 88.  Badeoi  corpus  : 
As  remedy  forehnneous  Judgment 
of  imprisonment.    789. 

Booptr  V.  Sae  County  Bant,  79, 980.  Tbx 
deed:  Subsequent  taxes:  uterest 
in  land.    506. 

Bopper V.Moore, 42, Wi.  Appeal:  Righu 
not  claimed  below.    494. 

Boriev,  Chicago^  B,  /.  A  P.  By,  Oo,^  75, 
668  {ffnt4).  Negligence:  Custom  as 
defense.    18. 

BughM  V.  BeUnon,  56,  641.  Nuisance: 
Injunction :   Notice.    488. 

Bughu  V.  HUuUiy,  46,  696.  Contract :  Ef- 
fect of  known  custom.   970. 

BumbU  V.  Shounaktr,  70,  998.  Contra- 
dicting one's  own  witness.   906. 

Bunt  V.  O04t  15,  197.  Statute  of  frauds : 
Leases :   Exception .    59. 

Bunt  V,  Farmtrt*  Im,  Ox,  67, 749.  Code : 
Construed  as  one  law*   660. 


Ingram  «.  Chicago,  2>.  S  JT.  By*  (X>.,  88, 
675.  Public  nulsanoe:  PrfVate  ac- 
tion.   407. 

In  r€  Donndly,  66,196.  Will:  Probate: 
Appeal:  Trial cto now.   419. 


Jayne  t.  Drorbaugh,  68,  711.  Appeal: 
Effect  of  iuptnedeoB  bond.   618. 

Jemmison  v,  Oray,f»,  640.  Sale:  Eall- 
ure  to  deliver :   Damages.   560. 

JohMon  V,  Brown,  71,  600.  Tax  sale: 
Notloe  to  redeem :  Proof  of  service. 
688. 

Jdhnaon  v.  JToyiM,  4,  180.  Devise  to  un- 
incorporated churobi  480 :  Failure  of 
trustees.    481. 


Johnmn  v.  BUUr,  68, 580.  Malloloiu  pro* 
ecutlon:  Probable  oauae:  Instmo- 
ttons.  616. 

JohntUm  9.  BsMm,  40, 801.  Surety :  Ac- 
tion for  money  paid  :  Limitation. 
78. 

Johnston  V.  Browns,  87,  900.  Grain  eleva- 
tors :   Sale  or  bailment.    960, 971. 

Jones  V.  BrandL  60,  889.  Wife's  property 
in  husband's  hands:  Beooroing  no- 
tice.   985, 615. 

Jonss  County  e.  lAnn  County,  68, 68.  Orlm- 
Inal  law:  Order  as  to  defendant'a 
witnesses:   When  made.    150. 

Jonss  <8  Magss  Lumbsr  Co,  «.  Boggs,  68, 
680.  Orlghial  notice :  Defeot:  Time 
of  oourt :   Limitation  of  action.  154. 

Judos  «.  Kvibs,  71, 188.  Uquor  nuisance : 
Injunction  after  oeesanon.  981,  804, 
811. 

Jos^  9.  McOiU,  69,  187.  Fraudulent 
conveyance:  Setting  aside  s  Condi- 
tion precedent.   716. 


Ks0ogg9.  Payne,  91,  675.  Liability  for 
agenVs  negllgenco.    800. 

KWfy  V.  Barsh,  61,  106.  Land :  Legal 
title  :   Evidence  to  assail    90. 

KkHf  9.  Towslsy,  64,  75.  Failure  of  war- 
ranty:  Contract  as  to.   588. 

KUsmUlsr  e.  KUehmJA,  168.  Original  no- 
tice :   Defect :   Time  of  court.    154. 

BUtsringham  v.  Dance,  58, 689.  Witness : 
Self-disgracing  testimony.   745. 

Knight  e.  JTeCtord,  68, 490.  Land  :  Le- 
gal title:   Evidence  to  assail.   00. 

Boon 9.  Tramel, 71,  I93t.  Land:  Posseo- 
slon  as  notice  of  ihterest.    118. 

Xhmwr  9,  Kramer,  68,  668.  Real-estate^ 
trusts:   Parol  to  prove.   718. 

Kraut  9.  Crauiford,  18.  540.  Meander 
line  as  boundary .    91 . 

Kroy  «.  Chicago,  B,  I.  dt  P.  By,  CO.,  S9, 
888.  Contributory  negligence:  Mat- 
ter of  law.   686. 


Lamb  9.  Fedey,  71.  749.    Redemption: 
By  purchase  of  oertiflcate  of  sala. 

Lamb  9,  mthrow,  81,  164.    Surety :  Ac- 
tion for  money  paid:  Limitation.  78. 
Lampson  e.  Arnold,  10, 479.     Assignment 

for  creditors:  Partial:  YaUdity.  880. 
Lanes  «.  Chicago,  M.  S  at,  P.  By,  Co,,  57» 

686 .    Right  of  way :  Mortgaged  land : 

Who  may  appeal.  868. 
Latty9,  Burangton,  C,  S.  A  M,  By,  Co., 

88,   960.   Bailroads :   Fencing  depot 

grounds.    600. 
XaiMAIifiv.  GfwiM,  14,04.   Parties:  Suit 

By  trustees.    677. 
Leekins  «.  Nordyks  A  M.  Co.,  66,  478. 

Assignment  of  errors  :  Too  general. 

187. 
LswiS9.MarVU,n,Wk,  Appeal : Amend- 
ing Judge's  oertiflcate :  Time.    786. 
Ltwis  9.  Souls,  69,  18.   Tax  land :  Con- 

structiye  possession.    968. 
ims  9,  BcMWan,  69, 468.  Fraud;  Degree 

of  evidence  to  proye.   414. 
Locks  9.  aUmx  aty  S  P.  By,  Co.,  46, 115. 

Personal    Injury :    Dunages.    441 ; 

Evidence.  684. 
Long  9,  Boons  County,  86,  60.    Executed 

fUtrsHrifss  contract.    886. 
Img  •.    Loughran^  41,  648.     Justice's 

Jioisdlotion :  Amount.    166. 
L09S9,  Donaidson,  CHI,  681.   Appeal:  Ab- 

•tract:  Evidence.   866. 
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^^wr^'i^S^K*  I  ^'  J^-     Homestead : 
wife's  rufht  In.   4S. 

lifman  v.  Ouiford,W.  s».    Fraodulent 

conveyance :  What  Is  not.   480. 

^^^^SI^\a^  ae.      Reference : 
Report  set  aside :  Jury  trial.    87». 


.    Special  MseMments :  I?o5ce.     «S 

131.    Constraction  of  policy:    The 
woTa"yold.»'   688         i'"""^-     ine 

0/  Dubugus,  99,  78. 


Mandenehid  v.  qUv  o/  Dubuque, 
Highway  bT  deaicatlon.    661. 

MaHxn  V,  Btatiner,  68,  886.    Liquor  nul- 
Mnoe:  Injunction   after  cessation. 

McCUary  v,  JBUU,  54, 81 1 .    WIUs :  Clauses 

repuifnant  to  estate  devised.   8«. 

^'' «*{ff  %'  ^^^  *'»  «»•     Bxeoutory 
■r  ^®*.V  ^™PS«*^"»nty.    49,70. 

ment :  Uen  on  property.    454.- 
Jfcttorw^c*f,.iro»„,y,48.Ml.  Contract: 

^*^  ";  2?'  "l  **•  JoBtloe's  Judg- 
Mu^®"/-  ^"•o'^P^-  Lien.  818,814. 
Jfcfflnni^v.  Barton,  71,  640w  Re^-estate 
^^trusuifttrol  to  prove.  71^  ^^ 
MeBoMv.Duitan^K,^.  Action  by  ben- 
eficiary of  contract,  837. 
JfelHfMfy  fl.  /rmi«t.  66.  416.  Contract: 
Qirefess  sUrnlng  :  Relief.    666. 

^w  aw'ird!^^  **•  *"•  Common. 
Jfcifliw  u.  jBo^  70,  758.      Liquor  na^ 

WMce:  Decree:  Abatement!   44. 
JfeP Wnip JPhfT^r, 48,  48.    Public buUd- 

ings :  UUra-viret  contract.    885 
Mtadows  V.  Batakey€  Itu,  Cb..  62. 887     In. 
^  consistent  defiises:  MiStof     70? 
Jt!rr^i<*»fi'  Union  Bmt  V^Oo!t.  mL' 

TO,  15     Appeal  :lCvldenoe:    AsslS 
^  ment  of  error*.    191.  *•»»»« 

^,!Vi**^;  ^\^'    Appeal:  Men 
wu^S^'fe"*  of  evidence.    644. 
Marulv.  MarthaU  County^  74,  84.    Rail- 


r^^T^*?^/  Appropriation  by  coun- 
ir  *7,i,^*»*>*l*ty  of  treasurer.    184. 

'*^iSf!;^*i:  ^^'^    48.^888.     Wife's 

right  to  her  earnings.    616. 
HiUer  V,   MtUnden,  4,  868.    Devise  in 

trust :  Failure  of  trustees.    481 . 
^^.J-  ,<5'«»»'  Wv268.    Appeal  from 

i°5r     848^"    *  Amount  after  r^mU- 

^^rAJl!?*"''^'^'  M5.  Bstabllsbing 
lost  comer:  Appeal:  Trial  de  nato. 

MoingoMt  Ooal  Oo.  v,  Blair,  61,  448.  Tax 
tfJr^^'  C^stoiottve  possession.  858. 
Monahan  t>.  KtohUt  db  De$  M.  Hy   Cb    45 

5^;   j^«»in«  horse  on  track:   LlabU- 

^^^y  *•  »???**»•  «*'  «^-  lAnd :  Legal 
title:  Evidence  to  assail.    90.    ^^ 

MuUffomery  v.  GLty  of  Dts  MMnM,  86, 101. 
IDefeotfve  sidewalk:  Notice.    18. 

Mooar  V.  Walker,  46.  166.    Gamlsbment : 

.^jy*"^**"  property.    464.  , 

^ordapd    V.    MUefuU    OmtAty,   40,  89?. 

Mortariy  v.  Omi.  Iowa  By.  Co.,  64,  696. 

■#>JI2?^  ^°i^  =  Damages.    658. 
^"^"^  T.'   ^<'^^    /n«.    Cb.,   87,   869. 
Heading:  ConfeiBion  and  avoidance. 

^^  *'i5^*  <2^^WftM  Onmty.  18,  189. 
Besulting  suretyship.    —  ' 
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?fU^  "^^""^  negligence:  'Jiuestion 
^^^^iS?!^*'  S?'  ^-    Contract :  Re- 

4ry0f9 o  Z?at««, 47, 328.     Judgment-   De- 
fective notice :  Jurisdlotfon.    188. 

1S[ 

^*^if  :  ffir^'  *'  ^-    lAnd :  Legal 
.»  ?y**  iF'^^e'^eetoassalL    90.    ^^ 

matte?^'*"'     Negligence    'of? 

^'^^^l  .^i^^^'  *?•  Ml.    FiUng  plead- 
ings :  Entering  in  appearance  docket. 


^^SSSL^a/^'^*  W.  »9.     Injnnction: 
§5?.  ^^jP^Pe^'^y  pending  aotion  foi 

^^S"if '^if^'^y'  ^j  4«»-      Highway 
gBdioation:    Evl<ience:    Use.     i^.* 

Omjjyv  ^Wan,  (»,  I80.    Chattel  mort- 
g^i  Insafflolent  description.    108. 


P«^a«i  V.  Moore,  68.  708.   Filing  plead- 
TjE  '  ^'^*«'*°«  to  appeaiS^^dockrt. 

"'^i«L^  **  *,K  ^-  ^^  ^  ««•  Pnblto 
a^jn*«wee :  Private  aetion.    407. 

-ft^t;.  OW<W.  J?.  /.  <*  P.  By!  bo.,  89. 
^t  ^^K9'^'y  BegligSie  of  sS: 

tiH«;£^'*%  ^;  ***•   statute  of  Umi- 

tetlon8:Jrustee8.    297. 
i%i«Jl>»  V.  -PWfett,  69,  89.     Appeal:  Ab- 
BuA^J^'''^  show  notice.    leSTw 

i32£SS*J' J*^^*^'  •'^   »•     Sale: 
Bf  -y*"*^^  •  Power  of  agent    689^^ 

_  pleas:  Evidence.    701.  "•««««* 

Sm«,^^  •  Showing  of  notice. 

PoinAaOerv,  DooUtOe,  64,  68.    Tazsale* 
ft^  Notice  to  redeem :  fiSsSptiVn .   A' 

-^^^  *^  ^^.  ^^  *»•     Appeal :   Ab- 
straot:  Evidence.    887.    *^*^'   ^'^ 

-«>w««^  CbiMi^y  «.  Benniem,     86,  844. 

Joredowire  sale:    Lien  exhauitod. 

Q 

^'SSi^ti^'^AJ!' ^'^^     Highway  by 


Sayburn  v.  Cen/M  Iowa  By.  Co..  74,  687 
^^^""m?  '^'^^'  Bvlienw  ci 

Sedffnff  v!  Baqi,  68,  406.  Appeal :  Obleo- 
tlon  not  iBsed  below.  'SSt      ^ 

£«PM  9.    Chambers,   67,   81.     ConntAv. 
claim:  Prinolpaland surety.   04. 
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MHchard  V.  Wairren^  81, 881 .  Public  buUd- 
ingt:  27ftra-virM  ooDtnot.   886. 

Btidv.  Seld,  74,681.  DiToroe:  Subse- 
quent alimony.    819. 

Ehutaaei  «.  SttpKem,  68,  687.  Chattel 
mortgafre:    Insufficient  description. 

JHee  V.  OUf  of  Dm  Motnes,  40,  688.  De- 
fectire  sioewallL:  Notice.    18. 

Jiioe V.Walker,  44.  461.  Mandamus:  Im- 
possible requirement.    184. 

Jtoberti  e.  Deeds^  07, 890.  Tax  sale :  No- 
tice to  redeem :  Description.    688. 

Mobv  V.  Appanooit  OourUy,  68,  118. 
Bridie :  Duty  of  county.    659. 

.Bo9«r# «/ iAfSMv, 86,  664.  Land:  Posses- 
sion as  notice  ox  interest.    118. 

£09S  V.  MeQuUton,  45,  146.  WUl:  Pro- 
bate :  Appeal :  Trial  de  now.    419 . 

Soyer  v.  Fotier,  68,  881.  Filing  papers: 
What  essential.   896. 

Muih  e.  Frott.  49.  188.  Abatement: 
Former  action  dismissed.   689. 

Bust  V.  War  EagU^  14,  87S.  Personal  In- 
Jury :  Damages.    441. 

B 


aoMnv.  Barrit,  18, 90.  Ouarantor :  No- 
tice of  non-payment.    886. 

Sag*  «.  Nieholt,  61,48.  Beferee*s  report : 
Facts  goYcm  law.   880. 

SofMon  V.  Samton^  67,  868.  Deed:  Chfld 
to  parent :  Setting  aside.    67. 

Santo  v»  8taU,  8, 166.  Intoxioating  liquors : 
Search-warrant :    Constitutionality. 


Sawyer  «.  Landirt,  86,  488.  Mortgage: 
Lien  on  proceeds  of  right  of  way. 
888. 

Scott  V.  UnUm  Ckmnty.  68,  688.  County 
supervisors:  Special  meetings:  No- 
tice.  878. 

Sorwm  V.  Wutem  Mut.  Aid  Soe.^  67, 86. 
Construction  of  policy :  The  word 
"void."    688. 

StxUm  e.  Graham,  68,  181.  Grain  eleva- 
tors :  Sale  or  bailment.    960. 

Shaw  V.  EMmv,  48, 408.  Junior  mortgagee : 
Interest  m  land.    460. 

Shawhan  v.  laffw,  24,  896.  Judgment: 
Defective  notice :  Jurisdiction.  96, 
188. 

ShM  e.  ^fiAn,  80,  88.  Judgment :  De- 
fective notice:  Jurisdiction.    188. 

ShMT  9.  Brinkman,  79,  608.  Liquor  nui- 
sance: Injunction  after  cessation. 
881,  801;  Lessor  of  property:  Qood 
faith.    484.  ^ 

BhhfUuidv.  UMonNat.  Bk,  qf  MattUan,  66, 
96.    Homestead:  Abandonment.  688. 

SUtert  qf  VUUatkm  v.  Olat$,  46,  164. 
Will:  Probate:  Appeal:  Trial  d$ 
now.    419. 

SJater  e.  Bwiinffton,  O.  B.  S  N.  By.  O)., 
71,909.  Imputed  contributory  neg^- 
gence.    817. 

Sloeum  V.  Knotby,  70, 76.  Witness :  Self- 
disgracing  evidence.    746. 

Smithv.  Chicago,  M.  ASt.  P.  By.  Cb..  80. 
614.  Appeal:  Instructions  not  asked 
below.    188. 

SmUh  V.  Hmry  County,  16, 886.  Pleading : 
Legal  effect.    64. 

Smith  V.  McFOddm,  66, 488.  EsUtes  of 
decedents :  Third-class  claims :  When 
barred.    86. 

Smith  V.  Qidggantf  66, 687.  Homestead : 
Appurtenances.    48. 

jfl^iTTiir  e.  JSTott,  68, 600.  Deed:  Child  to 
parent:  Settizig aside.    67. 

Sprague  v.  White,  n,  670.  Land :  Posses- 
uon  as  notice  of  interest.    118. 


Stafford  e.  CUty  of  Ctkaloota.  67, 748.  Im- 
puted contributory  nenlgence.   817. 

StaU  9.  Birmingham,  74,  4OT.  Highway : 
Dedication:  Evidence:  Use.    189. 

State  « .  BisieU.  07,  616 .  Liquor  nuisance : 
Sales  by  pharmacists.    946. 

State  V.  Briggt,  68,  410.  Filing  papers : 
What  essential.    998. 

State  «.  Chicago  A  N.  W.  By.  Co.,  70, 188. 
Inter-state  commerce :  State  regulA- 
tion.  of.    178. 

State  V.  Fodke,  66,  4SSL  Right  to  be  con- 
fronted with  witnesses:  Waiver. 
768. 

State  v'.  Oraham.  78, 658.  Selling  liquors : 
Plea  of  former  conviction  for  nui- 
sance.  768.    , 

State  V.  Helvin,  66, 291.  Appeal:  Instruc- 
tions not  aslced  below.    188. 

State  V.  Heetian,  66, 68.  Principal  and  ac- 
cessory: Distinction  abolished.    7S8. 

State  V.  Kaneae  City,  St.  J.  db  C.  B.  By. 
Oo^  46. 189.  Highway :  Dedication. 
661;  Prescription:  Evidence:  Use. 
189. 

State  V.  Mahsr,  74,  77.  AttH:  Instruc- 
tions.   696. 

State  V.  MUter,  66,  86.  Ancient  Order  of 
United  Worlunen:  Schism.    468. 

State  V.  Myer,  69,  148.  Instruction  with- 
out evidence.   769. 

State  V.  fierce,  66,  89.  Instructions: 
Charge  considered  as  a  whole.    826. 

State  V.  roleon,  89,  188.  Eight  to  be  con- 
fronted with    witnesses:     Waiver. 

768 

StaU  9,'staweU,  60, 686.  Assault  with  in- 
tent to  rape :  Corroboration.   686. 

State  V.  Woodard.  80,  64L  Evidence: 
Declarations  of  decedent.    680. 

Stoddard  v.  Sloan,  66, 681.  Tax  deed  :  No- 
tice to  one  in  possession.  809 :  No- 
tary public:  County  of:  Judicial 
notice.    688. 

Stone  V  Woodbury  County,  61,  888.  Boad 
taxes:  Duty  of  treasurer.    184. 

SiuU  V.  Moore,  70,  IBoTTsx  sale :  NoUce 
to  redeem :  Proof  of  service.    688. 

SuUene  v.  Chicago,  B..I.  <ft  P.  By.  Co., 
74,  660.  Waters:  B»ilroad  embank- 
ments.   866. 

Sweetey  e.  VanSteenburg,  60,  701.  Service 
of  notice :  Must  be  shown  by  record. 
898L 


Talbort  V,  NoUe,  76, 167  (ant^.  Appeal: 
Abstract  not  showing  appeal  taken. 
687. 

Thomae  v.  Thomas.  78,  667.  Partition  of 
lands  before  estate  settled.   899. 

Town  ftf  Spencer  v.  Whiting,  68, 078.  Ped- 
dling: What  is  not.    76,77. 

TutUe  V.  i^MAtfr,  47,  486.  Prima/adU 
ownership  of  paper.   680. 


UlffOTdv.  WUkins,  88.  118. 
Description.    689. 


Conveyance : 


Van  Oordon  «.  Ormsdy,  66,  697.  Inter- 
vention :  Limitations  of.    798. 

Vermilya  e.  Chicago,  M.  <8  St.  P.  By.  Ob., 
89,  189.  Eight  of  way:  Wrong  use 
of.    688. 

yids  e.  OefmaiAa  Bu.  Co^  96,  67.  Con- 
struction of  policy.   688. 

Tittoe  V.  Bichatdson,  68,  876.  Establish- 
ing lost  comer:  Appeal:  Trial  de 
novo.    110. 
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Vort$  V.  FMU^^  97,  481.  Attachment: 
Attorney's  fee  on  bond.  488 ;  Wrong- 
ful suing  oat:  Bvidence.   66a 


W 

WaBact  «.  OMcago,  Bt,  P.,  M.  <ft  0.  J?y. 
Cb.,  07, 661.  Contract :  Careless  sign- 
ing: No  reUef.    666. 

Warren  v.  Onw,9SL  816.  Statute  of 
limitations:  Squitable  defense.   646. 

WiiUonv.  VanMtUr^i&tT^  Appeal:  Be- 
▼ersal  for  nominal  damages.    98. 

Wioter  v,  CarpenUr^  48.  848.  Xzeoutlon 
sale:  Dinooent  parohaser.    80. 

WiUtr  «.  Hawn^  49,  46.  Attachment: 
Attorney's  fee  on  bond.   468. 

Ifitffv.  Aidifen9Us,68,288.  Chattel  mort- 
gage :  Interest  of  mortgaicor.   458. 

WhUtaoarver  «.  .BonrMy,  9,  480.  Fraudu- 
lent oonreyance :   What  Is  not.   480. 

WhlUB«U  V.  Chloago,  R.  L  dfc  P.  By.  Co., 
07,  160.  Crossing  railroad:  NegU- 
genoe :  Question  for  Jury.   600. 

TFItaMi  V.  Vooper,  20,  666.  Bale  or  bail- 
ment of  grain.   271 . 

WU9onv.  Town  itf  Keota^  68, 884.  Special 
assessments :  Kind  of  notice.   865. 


WUton  V.  Staton^  87,  16.  Highway  by 
dedication.   661. 

WiiUon  €.  Sherman,  90,  295.  Teniler  as 
condition  precedent  in  equity.    718. 

Wiseontin,  I.  db  N.  By.  Co.  v*  Secor,  TO, 
647.  Appeal:  Abstract:  Evidence. 
867. 

Wood  V.  WMtton^  66,  S97.  Appeal :  EtI- 
denoe:  Assignment  of  errors.   191. 

Wood  V,  SmUA,  61, 161.  Besultlng  surety- 
ship.   226. 

Woodrvm  t.  Carrahtr,  69^  146.  Appeal : 
Abstract :  Evidence.    867. 

Wright  t.  Connor,  81,  242.  Pleading :  Dis- 
tinct defenses  not  separated:  De- 
murrer.  68. 


Tahn  V.  aty  of  Ottumwa,  60, 429.    Impu- 
ted ooutrloutory  negligence.    816. 


ZdU  V.  MeHmry.  61, 678,  Hdbeoi  corpui  : 
As  remedy  for  error  in  Judgment  of 
impiisonment.    702. 
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CERTIORARI. 
See  Contempt,  1. 

CHANGE  OF  VENUE. 
See  Venue. 

CHATTEL  MORTGAGES. 

Insufficient  dbsobiftion:  pabol  evidence  to  aid:  actual 
NOTICE.  A  chattel  mortgage  which  describes  the  property  as  "  one 
six  1-2  foot  cut  Piano  narvester  and  binder,"  without  more,  is 
insufficient  to  charge  third  parties  with  notice;  but  where  the 
mortgagee,  as  in  this  case^  seeks  to  recover  of  a  constable  for 
levying  upon  and  converting  the  morl^^aged  property,  and  it  is 
shown  that  the  execution  plaintiff  had  actual  notice  of  the  mort- 
gage and  of  the  property  claimed  under  it,  held  that  parol  evidence 
might  be  introduced  to  identifv  the  property,  and  that  the  mort- 
gage itself  was  then  admissible  in  evidence.  (See  opinion  for 
cases  followed  and  distinguished).  Piano  Mfg,  Co.  v.  Orifflih, 
102. 


-— ^  :  UEVT  ON  PBOFERTY  :  DAMAGES  :  EVIDENCE  OF  LEVY.     In  an 

action  by  a  mortgagee  of  chattels  against  a  constable  for  levying 
upon  and  convertine  the  property,  where  the  court  has  held  that 
the  mortgage  is  void,  and  judgment  is  rendered  for  defendant,  it  is 
no  ground  for  the  affirmance  of  the  judgment  on  appeal  that  plain- 
tiff failed  to  prove  the  levy  and  sale  of  the  property ;  for  to  have 
done  so  would  have  been  of  no  avail.    Id, 

Death  of  mobtoaqob:  method  of  coLLECTiNa  becubed  debt. 
After  the  death  of  a  mortgagor  of  chattels,  the  mortgagee  may, 
upon  breach  of  the  conditions  of  the  mortgage,  proceed  to  foreclose 
by  notice  and  sale  under  the  statute,  pust  as  he  might  have 
done  had  the  mortgagor  survived,  and  he  is  not  required  to  ffie  his 
claim  and  submit  to  the  slow  process  of  administration  to  adjust 
priorities  and  determine  his  rignts.   Cocke  v,  Montgomery,  259. 

Of  stock  of  dbugs  :  fobeclosube  sale  bt  one  not  a  phabm acist. 
It  would  seem  that  the  law  providing  that  only  registered  pharmacists 
shall  sell  drugs  has  no  reference  to  stocks  of  drugs  sold  under 
foreclosure  or  judicial  sales.    Id. 
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5.  Levy  on  mortgaqed  propbrty  :  noticb.  When  an  officer  knows 
that  property  upon  which  he  is  about  to  levy  is  mortgaged,  though 
he  does  not  know  to  whom,  he  cannot  escape  liability  to  the  mort- 
gagee if  he  makes  the  levy  and  cpnverts  the  property.  Coletnan  v. 
Reel,  804. 

6.  Rboobd  :  WHEir  ooNSTRUcnvs.  notice  begins,  a  chattel  mortgage 
filed  for  record  does  not  impart  constructive  notice  to  third  persons 
until  the  entries  required  by  section  1925  of  the  Code  have  been 
made  by  the  recorder  in  the  index.  A  custom  of  the  recorder  to 
defer  making  such  entries  until  the  next  morning,  when  a  paper  is 
filed  near  the  close  of  the  businesfrday,  does  not  change  the  rule  as 
to  a  mortgage  so  filed.    Hibhard  v,  Zenor,  471. 

7.  FiUNQ  FOB  RECORD  :  NOTICE :  iNSlttUCTiON.  The  oourt  instructed 
the  jury  as  follows:  "The  delivery  of  the  instrument  (chattel 
mortgage )  to  the  recorder,  and  the  stamping  the  same  as  filed  by 
such  recorder,  is  not  a  record  which  will  impart  constructive 
notice ;  nor  will  any  person  be  bound  by  the  record,  or  notice  of 
stteh  instrument,  untU  the  proper  description  thereofie  entered  in 
the  entry-book  or  index^book,  as  provided  by  law.  Held  not  objec- 
tionable on  account  of  the  italicized  portion,  since,  in  another  part 
of  the  instruction,  the  jury  were  tola  in  clear  and  express  terms 
that  actual  notice  would  be  as  biouding  as  the  record  would  have 
been  if  made.    Id. 

8.  Dispute  as  to  validity  :  seizing  property  under  :  personal 
VIOLENCE :  CONSTABLE.  One  who  is  about  to  take  possession  of 
chattels  under  and  by  virtue  of  a  mortgage  in  his  possession,  and  is 
resisted  by  the  mortgagor  on  the  ground  that  tne  mortgage  is 
invalid,  must  desist  from  his  purpose  when  he  finds  that  it  can  be 
accomplished  onlv  by  the  use  of  such  force  as  would  cause  a  breach 
of  the  peace ;  and  if  he  proceeds  and  commits  such  acts  as,  under 
other  circumstances,  would  amoimt  to  an  assault  and  battery,  he 
will  be  guilty  of  that  offense.  And  the  fact  that  he  is  a  constable 
makes  no  difference ;  for  in  such  a  transaction  he  does  not  act  in 
his  official  capacity,  but,  only  as  the  mortgagee's  agent.  State  v. 
Boynton,  758. 

0.      DXTTY  OF  MORTGAGEE  TO   PSS8BRVS   AND  APPROPRIATE   PROPERTY. 

See  Promissory  Notes,  4. 

See  Attachment,  2:  Criminal  Law,  8;  Fraxtd,  8;  Fraudulent 
Conveyance,  4 ;  Garnishment,  4-6. 

CHURCHES. 

1.  Unincorporated  :  action  by  trustees.  Upon  a  division  of  a 
religious  society  under  an  agreement  for  an  apportionment  of  its 
property  between  the  new  societies  organized  by  the  several  fac- 
tions, the  trustees  of  one  of  the  new  societies,  appointed  for  the 
purpose  of  collecting  its  dues  from  the  other  new  society  under  the 
contract  of  division,  are  the  proper  parties  to  bring  an  action  for 
that  purpose,  though  the  society  for  which  they  act  is  not  incor- 
porated ;  and  the  fact  that  the  name  of  the  society  is  joined  with 
theirs  as  plaintiff  does  not  affect  their  right  to  recover.  ( See  Code, 
sec.  2544,  and  cases  cited  in  opinion).    Arts  v.  Outhrie,  674. 

2.  Action  against  referee  :  personal  liability.  Where  the  maker 
of  a  bond  for  the  payment  of  a  debt  due  from  a  church  is  described 
therein  as  a  referee,  but  it  requires  him  to  make  the  payment 
therein  provided  for,  not  in  a  representative  capacity,  but  as  an 
individual,  he  cannot  escape  personal  liability  thereon,  and  such  is 
the  bond  set  out  in  the  opinion  in  this  case.    Id. 
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8.  TTSB  OF  CHUBOH :  cx>NSiDsa^TiON  FOB  BOND.  While  the  title  to  all 
the  property  of  a  congregation  was  in  the  biahop  of  the  church, 
for  tne  use,  howeTer,  of  tne  congregation,  the  sale  of  the  exclusive 
right  to  such  use  by  one  portion  of  the  congregation  to  the  other, 
upon  a  division  of  the  congregation  into  two  societies,  and  the 
actual  exclusive  use  thereof  by  the  purchasing  faction,  was  a  mlid 
consideration  f 0|r  a  bond  given  to  the  other  faction  for  such  exclu- 
siTe  use.    [  Rebd,  J. ,  diagenting  ].    Id. 

4.    Bbqubst  in  tbust  fob  unincobfobated  CHUBOH.    Bee  Wills,  8. 

CITIES  AND  TOWNS. 

1.     STBBET  BiLILWATS :  MONOPOLY  OF  PASSBNOBB  TBAFFIO  :  OBDINANCB 

GONSTBUBD.  An  ordinance  of  the  city  of  Des  Moines,  granting  to 
the  Des  Moines  Street-Railroad  Company  the  exclusive  right  for 
thirty  years  to  use  its  streets  for  the  construction  and  operation  of 
street  railways,  to  be  oi)erated  by  animal  power  only,  and  srovid- 
ing  further  that  "  the  said  city  of  Des  Moines  shall  not,  untu  after 
the  expiration  of  said  term,  grant  to  or  confer  upon  any  person  or 
corporation  any  privileges  wnich  will  impair  or  aestroy  tne  rights 
fmd  privileges  herein  granted  to  said  oompany,''  does  not  deprive 
the  said  city  of  the  power  to  confer  upon  another  company,  before 
the  expiration  of  the  thirty  years,  authority  to  build  railways  on 
its  streets  to  be  operated  by  power  other  than  animal  power.  The 
diminution  of  the  revenues  of  the  first  oompan^r  on  account  of  the 
operation  of  the  second  one  is  not  such  an  impairment  of  its  rights 
and  privileges  as  is  contemplated  in,  and  prohibited  by,  the  ordi- 
nance. ( J&ilroad  Co.  v,  RaUtoay  Co, ,  73  Iowa,  618,  dittinguished  ) . 
Teachoui  v.  Des  Moinea,  B.  Q.  St.  By.  Co.,  722. 

8.      INJUBT  THBOUOH  DBFECnVB  WALK  :  NOTICE  OF  DEFECT  :  EVIDENCE. 

In  an  action  for  an  injury  occasioned  by  a  defective  sidewalk 
which  had  been  built  eleven  years,  the  defendant  was  chargeable 
with  notice  of  the  manner  in  which  the  walk  was  constructed,  and 
there  was  evidence  tending  to  show  that  a  walk  so  constructed 
was,  or  was  liable  to  become,  unsafe.  Held  that  a  verdict  imply- 
ing that  the  widk  was  defective,  and  that  defendant  had  knowledge 
of  its  defects,  was  not  without  support  in  the  evidence,  though  it 
was  shown  that  no  defect  was  apparent  to  the  ordinary  observer  at 
the  time  of  the  injury.    Weber  v.  City  of  Creeton,  16. 

3.      •  DEFECTIVE   OON8TBI7CTION  :   CUSTOM  NO  DEFENSE,     In  SUCh 

case  it  was  no  defense  that  the  custom  of  defendant  was  to  build 
its  walks  in  the  same  defective  manner  as  the  one  in  question.    Id. 


4.    :  MEASUBB  OF  DAMAGES.    In  such  csss,  where  the  evidence 

tended  to  show  physical  and  mental  suffering,  and  that  the  injury 
might  in  some  decree  be  permanent,  held  that  plaintiff 's  recovery 
was  not  necessarily  limited  to  the  amount  that  he  would  have 
earned  during  the  time  lost,  and  what  he  paid  for  medicine, 
aggregating  (47.40,  but  that  a  verdict  of  four  hundred  dollars 
could  not  be  interfered  with  as  excessive.    Id. 

5.    :  :  iNSTBUcnoN.    In  such  case  the  defendant  asked 

the  court  to  instruct  the  jury  that  they  could  allow  plaintiff  no 
exemplary  damages  whatever;  only  what  his  time  was  worth, 
and  any  doctor's  bills  that  he  may  have  paid.  Held  that  it  was 
properly  refused,  because,  while  plaintiff  was  not  entitled  to  exem- 
plar3r  damages,  the  instruction  did  not  otherwise  properly  state  the 
law  in  regard  to  the  measure  of  his  damages.    Id, 
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6.  Officers  :  cx>hpbn8ation  :  altebation  by  contract  dubino  tbbm. 
Under  section  491  of  the  Ckxle,  which  provides  that  the  compenaa- 
tion  of  no  city  officer  shall  be  increased  or  diminished  during  his 
term  of  office,  it  is  incompetent  for  a  city  treasurer  to  bind  himself 
by  contract  with  the  ci^  council  to  perform  certain  duties  of  his 
office  for  a  less  compensation  than  is  provided  by  the  ordinances  in 
force  when  he  entered  upon  his  office ;  and  suc)i  contract  is  no  bar, 
after  the  services  have  been  rendered,  to  a  recovery  of  the  compen- 
sation provided  by  ordinance.  Purdy  v.  City  of  Independence, 
856. 

7.  Treasubeb  :  compensation  fob  collecting  moneys  :  meaning  of 
<*  COLLECTING."  The  Ordinances  of  the  defendant  city  provided 
that  the  treasurer  should  have,  as  part  compensation,  one  per  cent, 
on  all  collections  made  by  him,  except  on  moneys  received  from 
the  county  treasurer,  for  which  he  was  to  have  no  compensation. 
The  city,  through  its  mayor,  negotiated  certain  of  its  bond  through 
certain  brokers,  and  the  treasurer  received  the  money  derived 
therefrom.  Held  that  such  money  was  collected  by  him,  within 
the  meaning  of  the  ordinance,  and  that  he  was  entitled  to  his  per- 
centage thereon.    Id. 

8.  Nuisances  :  abatebient  by  city  :  bbmedy  :  action  in  equity.  ,  A 
city  cannot  maintain  an  action  in  equity  to  enjoin  and  abate  a 
nuisance  on  the  ground  of  injui^y  to  its  citizens,  since  that  remedy 
is  given  onlv  to  **  any  person  injured  thereby."  (  Ckxie,  sec.  8331 ). 
But  the  authority  of  the  corporation  to  abate  a  nuisance,  given  by 
section  456  of  the  Code,  is  to  be  exercised  in  the  enforcement  of  an 
ordinance  enacted  under  section  482  of  the  Code.  Whether  if  the 
corporation  as  such  were  specially  injured  by  the  nuisance,  it 
might  not  then  maintain  an  action  in  equity,  under  section  3331  of 
the  Code,  is  not  decided.  (See  opinion  for  citations).  City  of 
Ottumtoa  V.  Chinn,  405. 

9.  Taxation  :  notice  of  special  assessments  :  what  sufficibnt. 
When  notice  of  a  special  assessment  on  city  propertv  U>  pay  for 
street  improvement  is  necessary  to  be  given  to  the  respective 
owners,  and  the  cit^  has  provided  by  ordinance  for  giving  such 
notice  by  publication  in  a  newspaper  of  general  circulation  pub- 
lished in  the  city,  notice  given  in  accordance  with  the  provis- 
ions of  such  ordmance  is  sufficient,  and  personal  notice  is  not 
required.     (See  opinion  for  citations).    Lyman  v.  Plummer,  858. 

See  Peddung. 

CITIZENSfflP. 

Who  is  citizen.  Any  male  person  over  twenty-one  years  of  age, 
who  has  his  present  home  and  domicile  in  any  county,  although  It 
may  be  for  a  temporary  purpose,  is  a  citizen  of  that  county,  provided 
he  has  a  fixed  intention  of  remaining  there  for  an  indefinite 
period  of  time,  and  has  no  home,  domicile,  or  right  of  citizenship 
elsewhere.    Fuller  v,  McDonneU,  230. 

See  Intoxicating  Liquobs,  5. 

CODE. 
See  Statutes  Cited,  Constbued,  Etc. 

COMPENSATION  OF  OFFICERa 
See  Cities  and  Towns,  6,  7. 

CONSIDERATION. 

See  AccoBD  and  Satisfaction,  1 ;  Chubches,  8 ;  Contbacts,  1;  Fbaud- 
ulent  Convbtancb,  4 ;  PaymenTi  8. 
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CONSPIRACY. 

1.  To  EXTORT  MONET  :  TOLUNTARY  PAYHEMT  :  PUBADINO.  A  peti- 
tion for  damages  for  the  extortion  of  mone^  by  a  conspiracy  stated 
that  a  note  was  first  obtained,  and  that  it  was  afterwards  paid 
because  of  the  continued  existence  of  the  fear  excited  by  what 
was  said  to  the  plaintiff  at  the  time  the  note  was  obtained.  Held 
that  the  petition  was  not  bad  as  showing  a  voluntary  payment. 
Hablichtetv.  Yambertf  589. 

2.     : :  EVIDENCE.    Where  a  note  was  obtained  of  the 

plaintiff  through  fear,  by  means  of  a  conspiracy,  and  was  paid 
three  days  afterwards,  and  there  was  evidence  tending  to  show 
that  it  was  agreed  that  plaintiff  would  get  the  money  and  pay  the 
note  within  that  time,  and  plaintiff  testified  that  she  paid  through 
her  continued  fear,  and  she  was  a  German,  sixty«one  years  om, 
imperfectly  acquainted  with  our  language,  aiid  with  no  one 
to  counsel  her  m  the  matter,  held  that  the  jury  was  justified  in 
finding  that  the  payment  was  made,  not  voluntarily,  but  through 

fear.    Jd, 

8.    To  FROCUBB  will:  svidbncb:  declarations  of   conspirators. 
,   See  Wills,  6,  7. 

CONSTABLE. 

See  Chattel  Mortoaoes,  8. 

CONSTITUTIONAL  LAW. 

See  Criminal  Law,  2. 

CONTEBiPT. 

1.  Proceedings  to  punish  :  when  certiorari  lies.  Proceedings  to 
punish  for  a  contempt  may  be  reviewed  bv  certiorari,  whether  the 
defendant  has  been  punished  or  not,  in  all  cases  where  a  substan- 
tial right,  either  public  or  private,  is  involved,  which  can  only  be 
protected  or  enforced  by  the  proceeding  in  contempt.  So  held 
where  the  district  court  refused  to  pujiish  for  the  violation  of  a 
liquor  nuisance  injunction,  on  the  ground  that  the  power  to  punish 
was  suspended  by  the  defendant's  taking:  an  appeal  and  ffling  a 
superseaecu  bond.    Lindsay  v,  Clayton  District  (Jourt,  509. 

8.  Violation  of  injunction  :  punishment  after  appeal  taken  and 
supersedeas  bond  filed.  The  taking  an  appeal  firom  a  decree 
abating  and  enjoining  a  liquor  nuisance,  and  the  filing  of  a  super- 
sedeasDondf  ^oes  not  suspend  the  injunction,  but  only  the  abate- 
ment of  the  nuisance,  and  for  a  violation  of  the  injunction  pending 
the  appeal,  the  defendant  may  be  punished  for  contempt.  (  Com- 
pare Jayne  v.  Drorbaugh,  68  Iowa,  711 ) .    Id. 

See  Intoxicating  Liquors,  1. 

CONTINUANCE. 

1.  Change  of  issxtes  :  showing  necessary.  A  party  is  not,  as  a 
matter  of  ri^ht,  entitled  to  a  continuance  for  the  purpose  of  taking 
further  testimony  on  account  of  amendments  changing  the  issues. 
If  he  has  additional  testimony  which  he  desires  to  take  to  meet  the 
change  of  issues,  he  must  so  show  by  affidavit.  Barnes  v,  HMa 
Fire  ins.  Co.^  11. 

3.  Diligence.  A  continuance  on  account  of  the  absence  of  a  witness 
was  properly  denied,  because  it  did  not  appear  that  due  diligence 

had  Deen  used  to  secure  his  attendance.  Oeorge  v«  Stocmord, 
491. 
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CONTRACTS. 

1.      PaBOL   AGBESIOENT  SUBSEQUENT   TO  WRITINa :  CONSIDERATION.       A 

parol  agreement  made  subsequent  to  the  completion  of  a  written 
contract  concerning  the  same  subject  is  not  binding  unless  sup- 
ported by  some  new  consideration.    CarrtUhers  v.  MeMuvray,  179. 

d.      To  PAT  ANOTHER'S  DEBT:  HONSY  HAD  AND   REGfEIVED  :   EEOOVERT. 

Plaintiff  sold  a  lot  to  defendant  and  received  bis  pay  in  land. 
Under  the  agreement  it  was  his  duty  to  pay  certain  interest  on  a 
mortgage  on  the  lot  and  certain  accrued  taxes,  but,  as  a  separate 
transaction,  defendant  agreed  to  ^y  such  interest  and  taxes  for 
plaintiff,  in  consideration  of  receiving  the  latter's  promissory  note 
for  the  amount.  The  note  was  given  and  paid,  but  defendant 
neglected  to  pay  plaintiff's  said  debts.  His  creditors  were  not 
parties  to  the  arrangement,  and  there  was  no  subrogation.  Held 
that  plaintiff  could  recover  of  the  defendant  the  money  paid  on  the 
note,  and  interest,  without  himself  first  paying  the  debts  which 
defendant  had  agreed  to  pay.    Mesaenger  v,  Votato,  235. 

8.  Mental  incapacity  :  evidencb.  The  evidence  in  this  case  (see 
opinion  )  held  not  to  support  the  claim  of  plaintiff  that  her  husband, 
at  the  time  he  made  the  chattel  mortgages  in  question,  had  not 
sufficient  mental  capacity  to  transact  such  buGsiness.  Cocke  v. 
Montgomery,  259. 

4.  Specific  performance:  conveyance  of  land:  bad  faith  of 
PLAINTIFF.  Defendant  told  plaintiff  that  he  had  withdrawn  certain 
real  estate  from  sale.  Within  forty-eight  hours,  at  the  farthest, 
after  being  so  informed,  plaintiff  resorted  to  defendant's  agents  and 
procured  from  them  a  contract  for  the  purchase  of  the  land.  They 
had  had  no  notice  of  the  withdrawal,  and  plaintiff  did  not  inquire 
as  to  the  date  of  the  authority  under  which  they  acted.  Hdd  that 
he  acted  in  bad  faith  in  procuring  the  contract,  and  that  equity 
would  not  enforce  it  at  his  suit     WiMiam  v.  WincJiester,  827. 

6.  With  firm  :  conditions  :  evidence.  The  plaintiff  firm  had  recently 
been  organized,  and  it  c6n8i8ted  of  three  persons,  of  whom  M.  and 
B.  were  two.  These  two  had  a  conversation  with  defendant's  agent 
to  the  effect  that  they  were  to  have  a  certain  rebate  on  every  car  of 
stock  shipped  by  them  over  defendant's  road,  provided  the  '*  pool 
broke"  or  tne  rates  were  " cut."  The  agreement  was  with  M.  and 
B.  personally,  as  defendant's  BS&at  knew  nothing  at  that  time  of 
the  plaintiff  firm.  The  plaintiff  firm  now  seeks  to  recover  the 
rebate,  but  held  that  the  evidence  (  see  opinion)  failed  to  show  that 
the  pool  was  broken  or  the  rates  cut,  and  that,  therefore,  the  condi- 
tions of  the  agreement  had  never  been  fulfilled,  conceding  that 
plaintiffs  were  entitled  to  its  benefits  if  they  had  been.  Marsh  v. 
Cliicago,  R.  I.  A  P.  Ry.  Co.,  861. 

6.  Reformation  :  neolioencb  of  plaintiff.  Where  a  party  to  a  con- 
tract, through  his  own  negligence,  signs  it  without  knowing  or 
understanding  its  contents,  when  he  has  an  opportunity  to  do  so,  a 
court  of  equity  will  not  reform  it  so  as  to  make  it  express  his  alleged 
understanding  of  what  it  was  to  contain.    Roundy  v,  Kent,  062. 

7.  Between  attorney  and  client  :  reformation  :  evidence.  Plain- 
tiff seeks  a  reformation  of  the  contract  in  question  on  the  ground 
that  the  other  party  to  it  was  his  attorney,  in  whom  he  placed  special 
confidence,  but  who  misled  him  as  to  its  contents.  But  held  that 
the  evidence  fairly  showed  that  the  contract  expressed  the  intent 
of  the  parties  when  it  was  signed,  and  that,  therefore,  the  allega- 
tion of  special  confidence  was  immateriaL    /d. 
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8.  Fob  8ALB  OB  COLLECTION  OF  NOTBS :  nvTmtFBBTATioN.  The  contract 
involTed  in  this  case  (see  opinion^,  held  to  be  a  contract  for  the 
sale  of  notes,  and  not  merely  for  their  collection.    Id, 

9.  To BBCBITB  "FBOFEBTT" IX  PAYMENT:  INTERPBETATION.  A  Con- 
tract for  the  Sale  of  notes,  in  which  the  seller  agrees  to  take  in 
payment  all  ''property"  taken  in  their  collection,  binds  him  to 
accept  real  as  weU  as  personal  property.    Id. 

10.  Ultea-tibbs  contbactb.    See  CoontieB,  1-8. 

11.  Refobmation.    See  Insurance,  1. 

12.  To  bjepat  money  on  coNDinoN.    See  Payment,  8-5. 

18.    SeVEBABLE   CONTBACTS  :  OAMBUNQ  :  FLACE  OF  PEBFOBMANCE.     See 

Sales,  6. 

14.  Rescission  IN  BQmTY.    See  Real  Estate,  3, 6. 

15.  Rescsibsion  BY  PABTIE3.    See  Sales,  7. 

Fob  CONTBACTS  OF  YABious  KINDS,  sce  appropriate  titles. 

CONVEYANCE. 

1.  Specific  PEBFOBMANCE.    See  Contracts,  4 

2.  Undue  influence  :  bescission  in  equity.    See  Real  Estate,  2,  5. 

8.     Dbsobiption.    See  Tax  Sale  and  Deed,  2,  6. 

CJONVERSION. 

See  Tbbspass,  1. 

CORPORATIONS. 

1.  Amendments  to  abticles:  acknowledgment  and  becobdinq. 
The  articles  of  incorporation  of  a  company  organized  for  pecuniary 
profit  can  be  amended  only  by  an  instrument  signed  and  acknowl- 
edged by  a  person  or  persons  duly  authorized  so  to  do,  and  recorded, 
in  the  same  manner  as  is  required  for  original  articles  by  section 

1060  of  the  Code.    Day  v.  Mxll-Cunert^  Mut  Fire  Ins.  Co,,  694. 

2.  Riqht  of  stockholdsb  to  enjoin  ultba-yibes  acts,  a  stock- 
holder in  a  corporation  may  maintain  an  action  to  restrain  the 
corporation  from  acts  in  excess  of  its  corporate  authority.  Teach- 
out  V.  Des  Moines  B.  O.  St.  By.  Co.,,  722. 

8.    FOBEION :  JUBISDICTION  OF.    See  Jurisdiction,  1. 

4.  Railboads  :  fobfeitubb  of  fbanchisbs  by  non-useb.  See  Rail- 
roads, 6. 

See  INSUBANCE,  7 ;  MuNiaPAL  Cobporations. 
Fob  Cobpobations  of  yabious  kinds,  see  appropriate  titles. 

COSTS. 

1.      RECOYBRY  on   COUNTEB-CLAIM  :    APPOBTIONMENT  :  PRESUMPTION  ON 

APPEAL.  It  appears  from  the  certificate  of  the  trial  judge  in  this 
case  that  the  amount  of  plaintiff 's  demand  was  reduced  by  a  find- 
ing for  defendants  upon  a  counter-claim  pleaded  by  them.  Held 
that  in  such  case  an  apportionment  of  the  costs  was  proper ;  and 
though  the  amount  taxed  to  plaintiff  would  seem  to  be  excessive, 
yet,  since  the  facts  in  the  case,  as  known  to  the  court,  may  have 
been  such  as  to  justify  the  apportionment,  this  court  must  presume 
that  the  facts  were  such,  ana  that  the  order  was  right.  Minnesota 
Stoneware  Co.  v.  Knapp,  561. 
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2.  Of  additional  abstract.    See  Practice  in  Supreme  Court,  40, 41. 

3.  In  PROCBEDiNas  TO  BSTABUSH  LOST  OOBNEB.    Se^  Boundaries,  3. 

4.  Of  DEFENDANT'S  WITNESSES :  WHEN  PAID  BY  COUNTY.  See  Criminal 
Law,  14. 

COUNTER-CLAIM. 

What  is  not.    See  Promissory  Notes,  7. 

COUNTIES. 

1.  Contract  for  courthouse  :  in  excess  of  amount  voted  :  ultr  a 
'  vires.  The  people  of  the  defendant  county  voted  seventy-five  thous- 
and dollars  to  build  a  courthouse.  The  plaintiff  contracted  to  build 
the  house  for  that  amount  according  to  certain  plans  and  specifica- 
tions. The  contract  provided  for  possible  changes  in  the  plans  and 
specifications,  the  differences  of  cost  on  account  of  which  were  to  be 
added  or  deducted,  as  the  case  might  be.  Changes  were  made  which 
greatly  increased  the  cost  of  the  work,  and  the  additional  amounts 
which  plaintiff  was  to  have  for  such  changes  were  agreed  upon, 
butno  corresponding  changes  were  made  to  diminish  the  cost  of 
the  work.  Meld  that  all  agreements  whereby  the  total  cost  of  the 
work  was  to  exceed  the  sum  of  seventy-five  thousand  dollars  were 
in  excess  of  the  authority  of  the  supervisors,  and  therefore  void, 
and  that  plaintiff  could  recover  nothing  on  account  theireof ;  and 
that  the  case  was  not  altered  by  the  fact  that  the  people  after- 
wajrds  voted  an  additional  sum  to  complete  the  buildm^  which 
plaintiff  failed  to  finish  under  his  contract.  (See  opinion  for 
cases  cited).    King  v.  Mahaska  County,  829. 

2.  Ultra-virbs  contract  :  payment  :  conclusiveness.  Where 
changes  subsequently  made  in  a  contract  for  the  erection  of  a 
courthouse  contemplated  and  involved  an  expenditure  of  money 
in  excess  of  the  amount  voted  therefor,  but  the  work  done  under 
these  additional  and  void  contracts  was  paid  for  in  the  periodical 
estimates  made  by  the  architect,  and  afterwards  the  contractor 
brought  an  action  against  the  county  for  a  large  sum  of  money, 
involving  all  the  transactions  between  the  parties,  based  on  the 
several  contracts,  held  that,  by  the  payment  of  the  architect's  esti- 
mates, the  county  was  not  concluded  from  insisting  that  the  addi- 
tional contracts  were  illeg^,  and  that  all  the  money  paid  should 
be  regarded  as  paid  on  the  amount  named  in  the  original  contract. 
{Longv,  Boone  County,  86^ Iowa,  60,  distifiguished).    Id. 

8.  Contract  for  courthouse  :  void  changes  :  failure  to  complete  : 
recovery.  Plaintiff  agreed  to' complete  a  courthouse  for  defend- 
ant for  a  certain  sum.  Subsequent  changes  were  made  in  the  con- 
tract, providing  for  the  payment  of  a  larger  sum,  but  they  were 
void.  Upon  a  failure  to  complete  the  house,  the  county,  under 
the  provisions  of  the  contract,  took  possession  of  and  completed  it. 
In  an  action  against  the  county  lor  an  alleged  balance  due  the 
plaintiff,  it  appeared  that  more  than  the  original  contract  price  had 
already  been  expended,  and  that  the  building  was  not  then  com- 
pleted. Held  that  plaintiff  *s  obligation  was  to  complete  the  house 
for  the  original  contract  price,  and  that  he  was  not  entitled  to 
recover  the  ten  per  cent,  which  had  been  retained  out  of 
each  month*8  installment  to  secure  the  completion  of  the  work. 
Id. 

4.  Selection  of  official  newspapers  :  contest  :  appeal.  Where  a 
newspaper  has  been  selected  to  do  the  county  printing,  under 
chapter  197,  Laws  of  1884,  subject,  however,  to  a  contest  as  pro- 
vided by  that  chapter,  no  appeal  can  be  taken  until  there  has  been 
final  action  upon  tne  contest.    Hoxie  v.  Shaw^  427. 
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5.     :  TDiB  VOB  AcmoN.    Although  the  statute  provides  that 

the  board  of  supervisors  shall  select  the  newspapers  to  do  the 
county  printing  at  its  January  tmn,  that  provision  does  not  pre- 
vent uie  board  from  taking  final  action  upon  a  contest  at  a  suDse- 
quent  term,  when  the  business  has  been  entered  upon  at  the  January 
term,  but  for  some  reason  (the  equal  division  of  the  members 
present,  in  this  case )  final  action  could  not  sooner  be  reached 
id. 

(L  Rejection  of  claim  pbesbntbd  :  rbcoveby  in  excess  of.  Plain- 
tiff demanded  of  the  defendant  county  five  hundred  dollars  for 
injuries  to  his  wife  on  account  of  a  defective  bridge,  and  the  claim 
was  rejected.  He  then  brought  action  for  that  amount,  vbut  after- 
wards, by  amendment,  demanded  a  larger  amount,  on  the  ground 
that  her  injjuries  were  much  more  serious  than  at  first  supposed. 
Held  that  it  was  error  to  allow  a  recovery  for  a  larger  amount, 
since  no  claim  therefor  had  been  presented  to  the  board  of  super- 
visors, as  required  by  section  2610  of  the  Code.  Jlfars^  t,  Benton 
County,  469. 

7.      LXABILTTY   FOB  COSTS   OF  DEFENDANT'S   WITNESSES.     See  Criminal 

Law,  14. 

8.  Newly-oroanized  county  :  RIGHT  TO  TAXES.  See  Tax  Sale  and 
Deed,  1« 

See  Bridges. 

COUNTY  TREASURER. 

Funds  transferred  by  predecessor:  mandamus  to  pay  over. 
Action  of  mandamus  to  compel  defendant,  as  county  treasurer,  to 
pay  over  to  the  plaintiff  company  certain  taxes  collected  for  its 
use  by  his  predecessor  in  office,  and  by  such  predecessor  trans- 
ferred to  the  county  fund  by  order  of  the  board  of  supervisors. 
Held  that  such  transfer  was  such  an  appropriation  of  the  money  as 
to  release  defendant  from  all  liabilitv  to  plaintiff  on  account  of  it, 
and  that  the  action  would  not  lie.  Minneapolis  dbSt,L,  Ry,  Co.  v. 
Becket,  188. 

COURTS. 

See  Judges. 

COVENANTS. 

See  Statute  of  Limitations,  3. 

CRIMINAL  LAW. 

1.  Indictment  :  place  of  crime  :  near  county  line  :  location  in 
WRONG  county.  Under  section  4160  of  the  Code,  providing  that 
''when  a  public  offense  is  committed  on  the  boundary  line  of  two 
or  more  counties,  or  within  five  hundred  yards  thereof,  the  juris- 
diction is  in  either  county,"  the  defendant  was  indicted  in  Ringgold 
county  for  stealing  a  dead  bod^  in  said  county  from  a  certain 
named  cemetery,  which  the  evidence  on  the  trial  showed  to  be 
situated  in  the  adjoining  county  of  Taylor,  but  within  five  hundred 
yards  of  the  line  dividing  those  counties.  Held  that  the  failure  of 
the  indictment  to  state  accurately  the  place  where  the  offense  was 
committed  was  in  no  respect  prejudicial  to  defendant,  and,  under 
section  4806  of  the  Code,  no  ground  for  reversal.  [  Servers,  C.  J. 
not  concurring\.    State  v.  Pugsley,  742, 
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2.      JURISDianON  OF  OFFBNSBS  NEAB  COUNTY  LINE  :  OODS,  fiSCTION  41(M): 

coNsnTunoNALiTY.  Section  4160  of  the  Code,  providing  that, 
"  when  a  public  offense  is  conunitted  on  the  bounclary  line  of  two 
or  more  counties,  or  within  five  hundred  yards  thereof,  the  juris- 
diction is  in  either  county,"  is  not  invalid  under  tiiat  provision  of 
the  constitution  which  provides  that  '*  the  right  of  trial  by  jury 
shall  remain  inviolate  ;  "  said  section  having  been  the  law  of  the 
state  from  a  date  prior  to  the  adoption  of  the  first  constitation. 
Id. 

8.  Eyidenob  :  MonvE  for  crime.  It  is  always  competent  to  prove 
facts  constituting  a  motive  on  the  part  of  defendant  for  committing 
the  alleged  crime.  And  so,  in  a  prosecution  for  body-stealing, 
where  the  theory  of  the  state  was  that  the  crime  was  a  part  of  a 
plan  for  procuring  insurance  upon  the  life  of  a  person  who  was  not 
m  fact  dead,  and  there  was  evidence  tending  to  establish  such 
theory,  the  policies  of  insutance  were  properly  admitted.    Id, 

4.  Indictment  as  principal  :  evidence  of  ai  dino  and  ABBrriNa.  An 
indictment  charging  the  defendant  as  principal  may  be  supported 
b^  evidence  showing  him  to  have  been  an  accessory,  since  accesso- 
ries are  principals,  under  Code,  section  4S14.    Id, 

5.      BODY-STEAUNG :     EVIDENCE     OF    UNLAWFUL    DISINTERMENT.     The 

court  did  not  err  in  submitting  to  the  jury  a  jprosecution  for  body- 
stealing,  on  the  ground  that  there  was  no  evidence  to  show  that 
the  body  was  disinterred  without  lawful  authority,  where  the  evi- 
dence tended  to  show  that  the  disinterment  was  made  secretly, 
during  the  night-time,  and  that  the  bodv  was  concealed  for  several 
days,  and  that  an  attempt  was  then  made  to  burn  it.    Id. 

6.  Notice  to  defendant  as  to  witnesses  :  service  :  return  :  verifi- 
cation. A  notice  was  served  by  the  sheriff  upon  the  defendant 
that  the  state  would  introduce  a  witness  not  named  on  the  indict- 
ment. The  sheriff  *s  return,  presumed  to  be  written  on  the  notice, 
stated  that  he  served  the  "within  notice"  on  the  defendant  by 
reading  to  him,  and  by  delivering  to  him  personally  a  copy 
thereof.  Held  that  the  return  was  not  objectionable  as  showing 
that  a  copy,  and  not  the  original  notice,  was  read  to  him ;  nor  on 
the  ground  that  the  return  was  not  verified, — such  verification 
being  unnecessary  when  service  is  made  by  the  sheriff.     Id, 

7.  Assault  and  battery  :  information  :  requisites.  An  informa- 
tion for  an  assault  and  battery  which  charged  that  the  defendant 
"  did  then  and  there  violently  beat,  bruise,  wound  and  ill-treat " 
the  complainant,  contrary  to  the  statute,  etc.,  is  sufficient,  without 
charging  that  the  acts  complained  of  were  done  in  an  angry  and 
wilful  manner,  and  with  a  purpose  to  inflict  bodily  injury.  State 
V,  Botftiton,  758. 

8.  :  IN  TAKINQ  MORTQAGED  PROPERTY  :  MISTAKE  OF  LAW  :  MITIGA- 
TION OF  FINE.  Persons  who  commit  an  assault  and  batterv  in 
attempting  forcibly  to  take  possession  of  mortgaged  chattels  as 
agents  of  the  mortgagee,  after  they  have  been  informed  of  the 
mortgagor's  claim  that  the  mortgage  is  invalid,  cannot  have  their 
sentence,  otherwise  not  excessive,  mitigated,  on  the  ground  that 
they  acted  honestly,  but  under  mistake ;  for  their  mistake  was  of 
law  only,  which  the  law  does  not  excuse.    Id, 

9.  Obtaining  property  on  false  pretenses  :  former  acqutttal.  A 
tcM  resulting  in  an  acquittal  upon  an  indictment  for  uttering  and 
publishing  as  true  a  certain  false  and  forged  note  and  chattel 
mortgage,  is  a  bar  to  a  subsequent  prosecution  on  an  indictment 
for  oDtaimng  property  in  exchange  for  said  note  and  mortgage, 
upon  false  pretenses,  where  the  transaction  relied  on  in  botii 
indictments  is  the  same.    State  v.  Stone,  215. 
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10.  Bail  :  money  deposited  in  lxbu  of  :  forfeitubb  :  when  consuu- 
MATED :  BXCOVEBT  FBOM  COUNTY.  Plaintiff  deposited  money  with 
the  clerk  of  the  district  court  as  security  for  the  appearance  of 
another  at  the  November  term  to  answer  to  an  indictment.  At 
said  term  the  accused  failed  to  appear  and  was  defaulted,  and  her 
security  forfeited  ;  but  at  the  next  January  term  said  default  and 
forfeiture  were,  upon  a  sufficient  showing,  set  aside  by  the  court. 
Before  such  setting  aside,  however,  the  clerk  of  the  court,  by  order 
of  the  board  of  supervisors,  had  turned  over  the  deposit  to  the 
oountv  treasurer,  who  carried  it  to  the  credit  of  the  temporary 
school  fund.  It  appearing  that  there  was  money  in  said  fund,  not 
appropriated,  equal  to  the  amount  of  said  deposit,  plaintiff  in  this 
action  sought  by  mandamtu  to  compel  the  supervisors  to  order 
said  sum  refunded  to  her.  Upon  consideration  of  sections  4596- 
4600  of  the  Code,  held— 

(!)  That  the  entry  of  default  and  forfeiture  made  at  the  November 
term  did  not,  without  more,  authorize  the  coimty  to  appropri- 
ate the  money. 

(2)  That  the  court  was  authorized  to  set  aside  the  default  and 
forfeiture  at  the  next  January  term. 

(8)  That  plaintiff  was  entitled  to  a  writ  of  mandamus  for  an  order 
to  refund  the  money.  Arquette  v.  Supervisors  MarshaU 
County  191. 

11.  Murder  :  bail  after  conviotiok  pending  appeal.  Under  chap- 
ter 103,  Laws  of  1878,  which  provides  that  ''  no  defendant  con- 
victed of  murder  shall  be  adnutted  to  bail,"  and  which  must  be 
regarded  as  repealing  all  prior  inconsistent  legislation,  one  con- 
victed of  murder  in  the  second  degree  is  not  entitled  to  be  admitted 
to  bail  pending  an  appeal  to  this  court  from  the  judgment  of  con- 
viction.   Baldwin  v.  westenhaver,  647. 

12.  Verdict:  direction  by  court:  non-concurrence  of  jurors: 
EVIDENCE.  Where  the  court  directed  a  verdict  of  guilty  in  a 
criminal  case,  Aeldthat  the  fact  that  the  jury  did  not  determine  or 
consider  as  to  the  guilt  of  the  defendant  could  not  be  established 
in  a  collateral  proceeding,  for  the  reason  that  it  inheres  in  the  ver- 
dict, and  the  only  evidence  thereof  attainable  is  that  of  a  jjuror, 
which  is  not  competent  to  prove  such  fact.  [  Reed,  J.,  dissent- 
ing.']   Tumey  v,  Barr,  768. 

18.    JUDOMBNT   FOR  FINE    AND   COSTS :   IMPRISONMENT    IN  DEFAULT    OF 

PAYMENT:  INTERPRETATION.  A  judgment  that  the  defendants 
each  pay  a  fine  of  fifty  dollu^,  and  $63.76  costs,  and  that  in 
default  thereof  thev  stand  committed  to  the  county  jail  for  fifteen 
days,  is  not  illegal  as  being  a  judgment  for  imprisonment  for 
costs ;  but  the  imprisonment  clause  will  be  held  to  relate  only  to 
the  fine,  since  as  to  that  it  is  not  in  excess  of  the  statute.  ( Code, 
sec.  4609 ).    State  v.  Boynton,  768. 

14.  Costs  of  defendant's  witnesses  :  when  to  be  paid  bt  county. 
Under  chapter  207,  Laws  of  1880,  when  the  court  or  judge,  prior 
to  the  trial  of  a  criminal  case,  upon  the  application  of  defendant, 
and  a  showing  as  to  the  materiality  of  witnesses  for  defendant, 
orders  such  witnesses  to  be  subpoenaed,  and  they  are  subpoenaed, 
the  countv  becomes  liable  for  their  fees  and  mileage,  without  any 
order  to  that  effect  being  made  at  or  subsequent  to  the  trial ;  but, 
as  held  in  Jones  County  r.  Linn  County,  68  Iowa,  68,  the  order 
may  also  be  made  at  the  trial,  or  when  judgment  is  pronounced. 
Wheeiock  v.  Madison  County,  147. 

16.  Right  of  state  to  appeal.    See  Intoxicating  Liquors,  28. 
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16.  Plea  of  former  coNViGfTioN.    See  Intoxicating  liquors,  25. 

17.  Judgment  of  imprisonment:  gross  irrbgitlaritibs :  habeas 
CORPUS  AS  REMEDY.    See  Judgment,  14, 16. 

18.    As  TO  OFFENSES  RELATING  TO  INTOXICATING  UQUORS,  606  that  title. 

19.  Assault  WITH  INTENT  TO  RAPE.    See  that  title. 

CUSTOM. 
See  Carriers,  2 ;  CrriBS  and  Towns,  8 ;  Insurance,  11. 

DAMAGES. 

1.  Breach  of  agreement  to  loan  money  to  redeem  mortgaged 
LAND.  In  an  action  for  the  breach  of  an  agreement  to  loan  to  the 
owner  of  land  the  money  necessary  to  redeem  it  from  a  mortgage, 
whereby  the  land  was  lost  to  the  owner,  neither  the  value  oi  we 
land,  nor  the  profit  which  the  owner  might  have  reaped  from  its  pur- 
chase, affords  the  legal  measure  of  recovery ;  and,  in  the  absence 
of  any  other  averments  of  damage,  the  plaintiff  '8  recovery  must 
be  but  nominal.    Thorp  v.  Bradley,  50 

2.  On  delivery  bond.    See  Execution,  1. 

8.  No  reversal  for  nominal  damages.  See  Fractioe  in  Supreme 
Court,  82. 

4.  For  failure  to  deliver.    See  Sales,  8 

5.  For  cutting  and  converting  hay.    See  Trespass,  1. 

6.  For  personal  injuries.  See  Assault  and  Battery,  4, 5 ;  Cities  and 
Towns,  A,  0 ;  Personal  Injuries,  d. 

DECREE. 

See  Judgment. 

DEDICATION, 

See  Highway,  1, 2. 

DEED. 

1.  Unrecorded  :  attachment  :  priority.    See  Attachment,  4. 

2.  Covenants  :  breach.    See  Statute  of  limitations,  2. 

8.    Sufficiency  of  description.    See  Tax  Sale  and  Deed,  2,  5. 
4.    Undue  influence  :  rescission  in  equity.    See  Real  Estate,  2,  6. 

See  Public  Lands. 
DEFAULT. 

1.  In  AcnoN  on  sworn  account  :  evidence.    See  Account,  1. 

2.  Setting  aside.    See  Judgment,  12, 18. 

DEMAND. 

See  Payment,  2 ;  Replevin,  2. 

DESCRIPTION. 

See  Chattel  Mortgages,  1 ;  Tax  Sale  and  Deed,  2,  5 ;  Public  hJtsXDB, 
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PIVORCE. 

1.  Drunkenness  :  oorrobobation  of  plaintiff.  In  an  action  by  a 
wife  for  a  divorce  on  the  ground  of  the  habitual  drunkenness  of  her 
husband,  although  there  was  no  direct  corroboration  of  her  testi- 
mony to  the  effect  that  he  acquired  the  habit  after  marriage,  yet  as 
the  testimony  of  the  other  witnesses  tended  indirectly  to  establish 
that  claim,  held  that  this  was  sufficient  corroboration,  under  sec- 
tion 2222  of  the  Ck>de.    Levns  v.  Lewis,  200. 

2.      DlSldSaiL    OF     ACTION  UPON  AGREEMENT  *.  BREACH  :  NEW  ACHON : 

BAR:  RESTORATION  OF  PROPERTY.  After  an  action  for  divorce 
had  been  begun  on  the  groimd  of  habitual  drunkenness,  it  was 
dismissed  upon '  an  agreement  of  defendant  to  convey  to  plaintiff 
certain  property,  and  to  abstain  from  the  use  of  intoxicating 
liquors.  The  contract  was  reduced  to  writing,  but  the  agreement 
to  abstain  was  inadvertently  omitted.  The  property  was  conveyed, 
but  the  promise  to  abstain  was  broken,  and  defendant  again 
became  habitually  intoxicated.  In  a  new  action  for  divorce  upon 
the  same  ground,  held  that  parol  was  admissible  to  show  the  real 
conditions  of  the  agreement  on  which  the  prior  suit  had  been  dis- 
missed ;  and  that  tnat  agreement,  in  view  of  the  breach  of  the 
condition  as  to  future  sobriety,  was  no  bar  to  another  action  ;  and 
^  that,  upon  granting  a  decree  of  divorce,  equity  would  not  order  a 
reconvevanoe  of  the  property  conveyed  under  the  agreement, 
especially  as  plaintiff  did  not  ask  any  relief  by  way  of  permanent 
alimony.    Id, 

8.  Cruelty  :  evipencb  :  corroboration.  Action  for  divorce  on  the 
ground  of  cruel  and  inhuman  treatment.  The  evidence  dis- 
closes mutual  violence  between  the  parties,  and  much  vile  and 
abusive  language  applied  by  each  to  the  other,  but  fails  to  show 
which  of  the  parties  was  the  aggressor,  and  plaintiff  is  not  corrob- 
orated as  to  the  matter  constituting  the  alleged  cause  of  action. 
Held  that  the  evidence  did  not  justify  a  decree  of  divorce.  Potter 
V.  Fetter,  211. 

4.  Aumony:  subsequent  allowance  for  support  of  child. 
Plaintiff  in  a  prior  action  procured  a  divorce  from  defendant,  and 
the  custody  of  their  child,  and  five  hundred  and  twenty-five  dol- 
lars alimony.  Prior  to  the  decree  the  parties  agreed  that,  in  case 
a  divorce  was  granted,  plaintiff  should  have  the  child,  and  five 
hundred  and  twenty-five  dollars  in  full  of  her  share  of  the  propertv, 
and  that  she  should  care  for,  support  and  educate  the  child.  Held 
that  s)ie  could  not  maintain  a  sucNsequent  suit  for  additional  money 
for  the  support  of  the'  child ;  not,  at  least,  without  showing  a 
change  in  tne  circumstances  of  the  parties.  (Beid  v.  Eeid,  74  Iowa, 
681,  follotved  )•    White  v.  White,  218. 

6.     Custody  of  child.    See  Parent  and  Child,  1. 

See  Husband  and  Wife,  5. 

DOMESTIC  RELATIONS. 

See  Divorce  ;  Husband  and  Wife  ;  Parent  and  Child  ;  Real  Estate, 
2,  8,  5. 

ELECTIONS. 

Of  school  treasurer':  holding  oyer.  See  Schools  and  School  Dis- 
txicts,  1.  ' 

EMPLOYER  AND  EMPLOYE. . 
See  Master  and  Servant. 


800  INDEX. 

EQUITT. 

1.  JuRiSDicmON.  An  action  to  enforce  an  equitable  lien  is  properly 
brought  as  an  action  in  equity.    Schafer  v,  Schafer^  849. 

3.  Refobmation  of  contract.    See  Contracts,  6,  7. 
8.    Rescission  of  deed.    See  Real  Estate,  2,  5. 

4.  Equitable  defense  not  barred.    See  Statute  of  Limitations,  0. 

See  Execution,  2 ;  Fraudulent  Conveyance,  passim ;  Judgment,  4 ; 
Redemption,  1. 

ESTATES  OF  DECEDENTS. 

Cladcs  against  :  STATUTE  OP  LDOTATiONS.  Claims  against  an  estate, 
based  on  promissory  notes,  were  made  up  and  approved  by  the 
executor  and  filed  with  the  clerk  within  six  months  after  notice  of 
the  appointment  of  the  executor,  but  no  formal  approval  of  the 
claims  was  made  of  record  by  the  clerk,  and  no  order  of  approval 
was  made  by  the  court.  The  executor  made  partial  payments,  and 
he  and  the  claimants  seem  to  have  thought  that  nothing  further 
was  necessary  to  be  done  to  authorize  payment  in  full.  Seven 
years  later  the  claimants  appeared  and  were  allowed  to  prove  up 
the  claims.  Held  that  they  were  authorized  so  to  do — ^the  claims 
being  of  the  third  class,  as  defined  by  sections  2420  and  2421  of  the 
Code,  and  therefore  not  barred  by  a  failure  to  prove  them  up 
within  twelve  months  from  notice  of  the  executor's  appointment 
and  no  prejudice  to  the  estate  having  been  shown  on  account  of 
the  delay  in  proving  them  up.  (  Compare  Smith  v,  McFctdden,  56 
Iowa,  482 ).    Schnver  v.  HolaeHxium,  «8. 

See  Chattel  Mortoaoes,  8 ;  Partition,  1, 

ESTOPPEL. 

1.  Ownership  of  fropbrtt  in  another*s  possession.  Where  plain* 
tiff  bought  property  of  H.,  which  H.  had  in  his  possession  and 
claimed  to  own,  but  which  he  had  previously  sold  to  intervener, 
held  that  intervener  was  not  estopped  to  set  up  his  claim  to  the 
property  unless  he  had  knowledge  of  the  acts  of  H.,  nor  unless 
vJaintin  relied  upon  the  conduct  of  intervener,  as  showing  title  in 
U.,  when  he  made  his  purchase.    Van  Horn  v.  Overman,  421. 

2.  Bt  silence  :  evidence.  The  silence  of  one  of  the  plaintiffs  in  the 
presence  of  a  conversation  between  one  of  the  defendants  and  a ' 
third  person  in  regard  to  the  contract  in  question  did  not  work  an 
estoppel,  where  he  did  not  at  the  time  Know  the  terms  of  the 
contract,  and  was  under  no  obligation  to  speak ;  and  evidence  of 
such  facts  was  properly  excluded.    George  v.  Swafford,  491. 

See  Board  of  Supervisors,  2 ;  Fraudulent  Conveyance,  6 ;  Qariosh- 
MBNT,  2,.  8 ;  Insurance.  7  ;  Railroads,  2. 

EVIDENCE. 

1.  Not  relevant  to  issxtbs.  In  an  action  for  money  loaned,  evidence 
showing  liability  for  failure  to  pay  a  draft  is  irrelevant.  Oroneweg 
V.  Kusioorm,  237. 

2.  Weight  :  competency.  Measurements  of  a  depression  in  a  street, 
taken  some  time  after  an  accident  caused  thereby,  and  after  the 
depth  of  the  depression  had  increased,  were  competent  to  show  the 
condition  at  the  time  of  the  abcident,  where  other  testimony  showed 
the  amount  of  the  change.    NeMt  v.  Town  of  Oamer,  314. 
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8.  Abiutt  to  wbttb  :  seabsay*  Intorvenor  introduced  papers  pur- 
porting to  be  signed  by  H.  Plaintiff,  in  order  to  sl^ow  that  H. 
could  not  write  his  name,  offered  evidence  to  nrove  that  he 
employed  others  to  write  for  him,  and  that  he  did  not  keep,  his 
account-book  in  writing.  Held  that  this  was  properly  excluded  as 
proving  nothing  as  to  his  ability  to  write  his  name ;  and  that  his 
statements  to  others  that  he  could  not  write  were  properly  excluded 
as  hearsay,— he  not  being  a  party  to  the  suit.  Van  Horn  v. 
Overman^  ASiii* 

4.  Opiniov  :  ooxPBnNCT.  A  woman  who  was  accustomed  to  drive 
over  a  railway  track  where  a  flag-man  was  stationed,  every  day, 
and  sometimes  five  or  six  times  a  day,  was  competent  to  testify 
that  she  knew  the  flagman's  sispal  to  stop  and  to  go  on,  and  that 
he  gave  the  signal  to  go  on  at  the  time  in  question.  Buchanan  v. 
Chicago,  M.  S  8t  P.  By.  Co,  898. 

6.      LKADINQ   QUBmONS :  DISCBXnON  OF  OOUBT  :  AFFBAL :   OBJECfnOV 

HOT  XAPB  BELOW.  The  State  asked  one  of  its  witnesses  a  leading 
question,  to  which  defendant  obiected,  but  the  court,  in  some 
remarks  made  in  the  presence  of  the  juryt  overruled  the  objection. 
No  objection  was  then  made  to  these  remarks.  HM  that  none 
oould  be  heard  in  this  court ;  also,  that  it  was  within  the  sound 
legal  discretion  of  the  trial  court  to  allow  leading  questions,  and 
that  this  court  could  not  interfere  where  no  abuse  of  such  discre- 
tion is  shown.    State  v.  Pugaley,  742. 

6»  Ebbob  Of  ADXITTINO :  CUBED  BY-iNSTBUCTiON.  The  admission  of 
improper  evidence  in  this  case  was  no  ground  for  reversal,  where 
the  court  in  its  charjge  directed  the  jury  not  to  consider  it,  espeo- 
iallv  as  the  same  evidence  had,  in  subBtance»  already  been  given, 
without  objection  on  the  part  of  the  appellant.  Beqfteld  v.  Bedr 
fldd,  485. 

7.  Exclusion  :  bbbob  cubbd  by  spbgial  tebdict.  The  exclusion  of 
evidence  relating  solely  to  the  measure  of  plaintiffs'  damages  for 
the  breach  of  an  alleged  contract  cannot  be  regarded  as.  material, 
after  the  jury  has  specially  found  that  the  alleged  contract  never 
had  an  existence.    Carruthers  v,  McMurray,  178. 

8.  Ebbobs  cubed  by  TEBDior.  Alleged  errors  in  admitting  and 
excluding  evidence  on  a  count  of  the  petition  on  which  only  nomi- 
nal dances  are  found  against  defendant  are  no  ground  for 
reversMtl  on  his  appeaL    Lyman  v.  Laiuderbaugh^  481. 

9.  Ebbob  in  admission:  cubed  BY  judgment.  Error  in  admitting 
evidence  of  special  damages  is  no  ground  for  the  reversal  of  a 
judgment  which  does  not  include  any  special  damages.  Coleman 
V,  i2ee<,804. 

to.  Secondaby  :  on  point  not  in  issue.  The  admission  of  secondary 
evidence  to  prove  an  aUcRation  of  the  petition  which  is  not  denied, 
and  therefore  is  admitted,  cannot  prejudice  defendant.  Eslich  v. 
Mason  City  <Sb  Ft.  D.  By.  Co.,  448. 

11.  Secondaby  :  on  point  admitted.  The  admission  of  secondary 
evidence  upon  a  point  alleged  in  the  answer,  and  admitted  by 
plaintiff  in  answer  to  special  interrogatories  appended  to  the 
answer,  is  no  ground  for  reversal.    Haytvard  v.  FuUerton,  871. 

12.  Admission  of  secondaby  :  ebbob  'cubed.  An  error  in  admitting 
secondary  evidence  is  cured  where  the  same  point  is  af terwar<& 
established  by  the  primary  evidence.    Amoa  v.  Buck,  651 
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13.  Exclusion  :  subsequent  admission  in  substance.  A  party  suffers 
no  prejudice  from  the  exclusion  of  testimony  which  he  is  after- 

,      wards,  without  objection,  allowed  to  give  in  substance.    Redfteld 

14.  Cbbdibiutt  of  witness  :  contbadictort  statements  :  question 
FOR  JX7RY.  The  fact,  that  plaintiff's  testimony  on  a  material  point 
differed  from  his  testimony  given  on  a  former  trial  went  omy  to 
his  credibility,  and  it  was  for  the  jury  to  say,  after  hearing  his 
explanation  of  the  contradiction,  whether  his  last  testimony  was 
worthy  of  belief.    Henry  v.  Sioux  City  A  P.  Ey,  Co.,  84. 

15.  PEAcncB :  contradiction  of  onb*8  own  witness.  When  a  narty 
makes  his  adversary  his  own  witness,  he  may  not  offer  evidence 
tending  to  assail  his  reputation  for  truth  and  veracity  ;  but  he  mav 
prove  by  another  witness  a  different  state  of  facts,  and  then  ask 
the  jury  to  determine  which  has  told  the  most  reasonable  story.* 
(Compare  Humble  v.  Shoemaker^  70  Iowa,  228).  Oardner  v. 
Connelly,  205. 

16.  Residence  of  witness  :  tendency  to  disgrace  and  impeach.  It 
is  always  allowable  to  ask  a  witness  where  he  resides  and  how  long 
he  has  resided  there  ;  and  if  he  happens  to  beresidins^  in  the  county 
jail  awaiting  trial  upon  an  indictment  for  larceny,  ne  will  not  be 
excused  from  answering  such  qu^tions  on  the  ground  that  his 
answers  might  incidentaUy  t^nd  to  disgrace  him,  affect  his  credi- 

•bility  or  weaken  his  evidence.    State  v,  PugsUy,  742. 

17.  Personal  transaction  with  one  deceased.  In  an  action  by  the 
personal  representatives  of  a  decedent  involving  the  title  to  land, 
the  testimony  of  defendant  and  his  wife,  that  by  an  oral  contract 
with  the  deceased  the  defendant  purchased  and  paid  for  the  land 
in  question,  was  incompetent,  under  section  8689  of  the  Code ;  and 
the  fact  that  one  of  the  plaintiffs  testified  to  searching  among  the 
papers  of  decedent  for  a  certain  conveyance  did  not  open  the  door 
for  such  incompetent  testimony.    Cochrane  v,  Breckenridge,  218. 

18.  Declarations  OF  DECEASED  PERSONS.  The  law  will  not  permit  the 
declarations  of  a  deceased  person  to  be  introduced  in  evidence  in 
favor  of  his  adminstrator,  unless  they  were,  when  made,  against 
his  own  interest.    Weetoott  v.  Westcoit,  628. 

19.  Parol  to  aid  DBFEcnvE  description.  See  Chattel  Mortgages,  1 ; 
Sales,  2. 

20.  In  criminal  cases.    See  Criminal  Law,  8,  5. 

21.  Producing  books  of  account.    See  Practice,  4. 

22.  On  appeal.  See  Practice  in  Supreme  Court,  4,  5,  8-11,  14, 19,  26, 
29,  80,  86-89,  48. 

28.  Parol  TO  TART  WRiTma.    See  Promissory  Notes,  10. 

24.  Proof  of  sworn  account  on  defattlt.    See  Account,  1. 

25.  Admissions.    See  Agency,  1. 

For  evidence  on  particular  subjects,  see  appropriate  titles. 
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EXECUTION. 

1.  Levy:  dsuvbry  bond:  beplevin  by  defbndakt:  judgment 
FOR  SHERIFF :  DAMAGES  ON  BOND.  A  sheriif  levied  an  executioD 
in  favor  of  plaintiff  on  certain  property  of  defendants,  but  they 
gave  a  bond  for  the  delivery  of  the  property.  Afterwards  they 
brought  actions  against  the  sheriff  for  tne  title  of  the  property, 
bat  were  defeated,  and  the  sheriff  recovered  judgment  for  the 
value  of  the  property,  whicji  judgment  was  paid,  and  the 
mone:^'  paid  to  plaintiff ;  but  it  was  not  sufficient  to  satisfy  plain- 
tiff's  judgment.  In  an  action  by  plaintiff  on  the  delivery  oond, 
held  that  he  was  entitled  to  recover  only  nominal  damages. 
Stuart  V.  Trotter,  96. 

8.  BUFFUEMENTARY  PROCEEDINGS:  FOUNDATION.  The  retum  of  an 
execution  nuUa  bona  is  a  good  foundation  for  a  proceeding  in 
equity  to  ascertain  defendant's  interest  in  real  estate,  and  to  sub- 
ject it  to  the  payment  of  the  judgment.  MeCormack  Harv,  Mach, 
Co.  V.  Gates,  848. 

Bee  Innocent  Purchaser,  1. 

EXTORTION. 

See  Ck>NSPiRACY,  1,  2 ;  Payment,  8-5. 

FAI^E  PRETENSES. 

See  Criminal  Law,  9. 

FENCES. 

See  Railroads,  18,  31-28. 

FILINQ  PAPERS. 

What  buffioient.  See  Appeal,  6. 

FINES. 

See  Criminal  Law,  8 ;  Intoxicatino  Liquors,  14. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  FORFEETURB  OF  LEASE :  EVIDENCE.  In  an  action  of  forcible  entry 
and  detainer  against  a  tenant  on  the  ground  that  he  had  forfeited 
his  lease,  evidence  that  the  defendant  4id  not  properly  cultivate 
the  farm  and  care  for  the  stock  leased  therewith  was  properly 
excluded,  since  tiie  lease  did  not  provide  that  for  such  negligence 
the  lessor  might  elect  to  terminate  it.    Harrison  v,  Clifton,  786. 

2.  — — :  TIME  FOR  DEUTERiNa  SHARE :  CONSTRUCTION.  The  lease  in 
question  bound  the  defendant  to  pay.  as  rent,  one-half  of  the  crops, 
and  one-half  of  the  cream  and  Dutter,  and  provided  that,  for  a 
faUnre  to  pay  any  of  the  rent -for  a  period  of  ten  dajrs  after  due, 
the  plaintiff  might  declare  the  lease  forfeited  and  proceed  by  forcible 
ent^  and  detainer.  In  such  proceeding,  based  upon  an  alleged  failure 
to  deliver  half  the  cream,  held  that  the  lease  did  not  provide  when 
the  cream  should  become  due,  and  that  a  delivery  of  a  proper 
amount  of  cream  within  a  reasonable  time  during  the  term  was 
sufficient.    Id. 

FORECLOSURE. 

See  Adverse  Possession,  1. 

FORMER  ACQUITTAL. 

See  Criminal  Law,  9. 
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FORMER  ADJUDICATION. 

BwAMP-LAUD  ooMTftACT:  tauditt:  htlb  under.  The  plaintiff 
brought  an  action  to  seoure  a  decree  annulling  a  contract  for  the 
conveyance  of  its  swamp  lands  and  indemnity  swamp  lands,  and 
its  swamp-land  scrip,  to  the  American  Eminrant  Company ;  but 
the  court  dlsmiHsed  plaintiff  *s  petition,  without  prejuoice  to  its 
right  to  sue  said  company  for  breach  of  the  contract.  (  See  Am, 
Em,  Co.  V.  Adams  Oimnty,  100  U.  S.  61}.  Held  that  this  was  an 
adjudication  that  the  contract  was  valid  and  binding,  and  that 
such  adjudication  was  a  bar  to  this  action,  br  the  same  plaintiff, 
against  a  grantee  of  said  company,  to  divest  the  latter  of  hia  equi- 
table title  to  land  included  m  said  contract.  Adam$  County  vl 
CfraveSf  043. 

FORMER  CONVICTION. 

See  INTOXICATINO  LiQUOBS,  25. 

FRAUD. 

1.  Proof  :  dborbb  of  evidbncb.  Fraud,  like  any  other  fact,  may 
be  established  by  a  preponderance  of  the  evidence ;  and  an  instruc- 
tion that  "it  may  oe  proved  by  ciroumstanoes  from  which  the 
inference  of  fraud  is  natural  and  incontrovertible,"  was  erroneous, 
as  calling  for  too  high  a  degree  of  evidence.  MeCreary  v.  Skin' 
ner,  411. 

3.  In  oonveyhto  goodb  :  evidbncb  :  ZNSTEUonoN.  Where  the  valid- 
ity of  a  chattel  mortgage  from  husband  to  wife  was  questioned, 
the  court  instructed  the  iuxy  that  before  thev  could  find  fraud  to 
exist  they  must  find  that  tne  wife  joined  with  her  husband  with  the 
intent  to  carry  out  the  purpose  of  defrauding  his  creditors,  and 
actually  participated  therein,  with  the  pretense  of  securing  a  claim 
owing  to  her  bjr  her  husband.  Held  that*  the  use  of  the  word 
"  pretense  "  was  indefinite  and  probably  misleading.    Id, 

8.  — —— :  WHAT  OON8TITUTB8 :  INSTRUOTION.  A  convejrance  of  prop- 
erty with  intent  to  hinder  and  delav  creditors  is  fraudulent,  with- 
out any  intent  to  actually  defraud ;  and  an  instruction  making 
the  intent  to  defraud  a  necessary  ingredient  was  erroneous.    Id, 

See  TRX78TB,  1. 
FRAUDULENT  CONVEYANCE. 

1.  To  wiFB  AND  SONS :  RiaHT  TO  PRBFBR  0BBDITOR8.  A  husband  and 
father  conveyed  substantially  all  of  his  proper^  to  his  wife  and 
two  sons.  The  evidence  shows  that  he  was  indebted  to  his  wife 
for  money  advanced,  and  to  one  of  the  sons  for  labor  performed 
and  property  sold,  and  that  the  value  of  the  property  conveyed  to 
each  of  them  did  not  exceed  the  amount  of  his  indebtedness  to 
them  severally^  but  that  he  was  not  indebted  to  the  other  son.  He 
was  at  the  time  largely  indebted  to  plaintiffs  and  others.  In  an 
action  by  plaintiffs  to  set  aside  the  conveyances  and  subject  the 
property  to  the  pajrment  of  their  judgments,  held  that  he  had  a 
right  to  prefer  hia  wife  and  the  son  to  whom  he  was  indebted,  and 
to  secure  them  by  the  conveyances,  and  that  as  to  them  the  relief 
aisked  was  properly  denied ;  but  that  such  relief  was  properly 
flranted  as  to  the  son  to  whom  the  father  owed  nothing.  Bowfora 
Boot  db  Shoe  Mfg.  Co,  v,  Mastin^  118. 

2.  Gift  to  DAuaHTER:  bubsbquent  creditobs.  Inhere  a  father, 
when  solvent  and  out  of  debt,  and  with  no  intention  of  contract- 
ing debts,  conveyed  land  as  a  gitt  to  his  daughter,  held  that  subse- 
quent creditors  could  not  have  the  convevance  set  aside  and  the 
iand  subjected  to  the  payment  of  their  damia.  Rock  Idand  Stove 
Co.  V.  walrod,  479. 
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5.  Husband  Ain>  wifb  :  busden  of  froof.  One  who  attacks  a  wife's 
title  to  real  estate  on  the  g^round  that  it  was  bought  with  her  hus* 
band's  money  and  is  held  in  frand  of  oreditora,  nas  the  burden  to 
prove  the  fraud ;  and  this  cannot  be  done  by  mere  inference,  based 
on  the  presumption  that  her  testimony  is  untruthfuL  OUberiv* 
<  Olenny,  618. 

4.     Bt  ohattbl  mobtoagk  :*  WHAT  18 :  xviDBNCB.    A  chattel  mortgage 

Siven  to  indemnify  a  surety  on  a  bond  is  based  upon  a  valid  con- 
deration  ;  but  where  it  is  also  the  purpose  of  the  parties  thereby 
I  to  delay  and  hinder  the  creditors  of  the  mortgagor,  the  mortgage 
is  fraudulent  as  to  such  creditors.  And  in  this  case,  where  it 
appeared  that  the  execution  of  the  mor%age  was,  on  the  part  of 
the  mortgagor,  only  one  of  a  series  of  transactions  designed  to 
delay  and  hmder  his  creditors,  and  force  them  to  a  compromise, 
and  that  the  mortgagee,  a  few  days  after  its  execution,  was 
engaged  in  aidin^^  hmi  in  his  fraudulent  enterprise,  and  made  no 
attempt  to  explam  his  conduct  in  that  reigara  when  he  had  the 
opportunity,  ndd  that  he  was  properly  chargeable  with  a  partici- 

Sition  in  tne  fraudulent  purpose  when  he  accepted  the  mortgage. 
rjfant  v.  Fink,  610. 

6.  ATTACHma  CSEDIT0B8 :  AGBXEMXNT :  JUDGMBNT.  In  a  contest  for 
priority  between  a  chattel  mortgagee  and  attaching  creditors,  in 
which  the  mortgage  was  assailed  as  fraudulent,  tne  mortgagee 
agreed  to  the  appointment  of  a  receiver  upon  the  condition  that 
the  receiver  should  pay  him  the  amount  of  one  of  the  notes 
secured  by  his  mortgage ;  and  this  was  done  accordingly.  The 
court  found  that  none  oi  tiie  notes  was  based  on  a  good  considera- 
tion. It  was  held,  however,  that,  since  one  of  the  notes  was  paid 
under  said  agreement,  by  which  the  other  creditors  obtained  an 
advantage,  the  mortgagee  was  entitled  to  hold  the  money  so  paid, 
and  that  the  judgment  should  so  provide^    LL 

6.  Ck)NSPiBACT :  BTIDENGB.  The  evidence  in  this  case  considered  ( see 
opinion),  and  held  insufficient  to  establish  a  conspiracy  to  defraud 
I  creditors  by  the  oonv^ancee  in  question,  or  to  show  bad  faith  in 
any  of  the  conveyances.    Des  Moinea  Ina*  Co,  v.  Lent,  623. 

7.  QOOD  FAITH  OF  OBANTBB  :  OONSIDBBAXION.  Where  a  daughter  had 
money  in  her  father's  hands,  and  he  conveyed  land  to  ner,  and 
charged  her  on  his  books  with  the  price  of  it,  and  she,  though 
possibly  not  authorizing  these  transactions  at  the  time,  afterwards 
accepted  the  deed  as  being  in  accord  with  her  wishes,  and  she 
had  no  knowledge  of  any  claim  that  the  conveyance  was  one  of  a 
series  designed  to  defraud  the  creditors  of  a  former  holder  of  the 
land,  hM  that  she  was  a  bona-flde  purchaser  for  a  sufficient  con- 
sideration.   Id, 

8.  AonoN  TO  SET  A8n>B :  nrnaiVBiniOM :  us  fbndbnb.    Where  one 
.  creditor  brings  an  action  to  set  aside,  in  his  favor,  a  conveyance 

fdleged  to  be  fraudulent  as  to  him,  and  another  creditor  comes  in 
and  alleges  that  the  conveyance  is  also  fraudulent  as  to  him,  and 
asks  for  similar  relief  as  to  himself,  he  is  not  an  intervener,  within 
the  ineaninff  of  Code,  section  2688,  because  he  ia  not  interested  in 
the  matter  m  litigation,  nor  in  the  success  of  either  of  the  parties 
to  the  action,  nor  against  both  ;  but  he  is  a  mere  interloper,  and  his 
pl«ftdings  are  unknown  to  the  law  and  can  have  no  legal  effect. 
Consequently,  a  petition  of  intervention,  so  called,  in  such  a  case 
does  not  give  constructive  notice,  under  the  doctrine  of  lis  pendens 
(Code,  seo.  2628),  that  such  person  claims  an  interest  in  the  land. 
Id. 


806  INDEX. 

9,      GOOD-FAITR     F0RCHASEB    FROM     FRAUDULENT     GBAKTBB :     PRIOR 

ATTACHMENT.  One  who  purchases  land  from  a  fraudulent  grantee, 
with  neither  actual  nor  constructive  notice  of  the  fraud,  and  for  a 
valuable  and  adequate  consideration,  will  hold  it  against  the  credi- 
tors of  the  or^nai  fraudulent  grantor ;  and  the  fact  that  they  may 
have  attached  the  land  as  the  property  of  their  debtor  is  imma- 
terial, unless  such  purchaser  has  notice  thereof ;  and  the  entrance 
of  the  attachment  m  the  incumbraace  book  as  against  their  debtor 
is  not  constructive  notice  to  such  purchaser  of  any  cloud  upon  tiie 
title  of  his  immediate  grantor.    McUveraon  v.  Broion^  702. 

10.  AcnoN  TO  SET  ASIDE :  FOUNDATION  FOR.  Until  a  Creditor  in  some 
manner  obtains  a  lien  on  his  debtor's  property,  or  has  exhausted 
his  remedies  at  law,  or  done  what  is  equivalent  thereto,  he  cannot 
question  in  equity  a  fraudulent  convevance  or  incumbrance  of 
his  property  niade  by  such  debtor,  and  nave  the  same  set  aside. 
Accordingly,  hdd  tlutt  the  relief  gpranted  by  the  decree  in  tiiis  case 
(see opinion) was  in  excess  of  plaintiff's  rififhts.  {Buchanan  v. 
Marsh,  17  Iowa,  494,  followed;  Joseph  v.  mcQiU,  53  Iowa,  127, 
distinguished').    Ooodev.  Oarrity^lld, 

See  Mortgages,  7. 

GAMBLING. 

See  Sales,  6. 
GARNISHMENT. 

1.  Questioning  VALIDITY  of  judgment  against  prinoipal  debtor. 
A  garnishee  in  an  attachment  suit  cannot,  on  the  trial  of  an  issue 
joined  upon  his  answer,  assail  the  validitv'of  the  judgment  against 
the  attachment  defendant,  on  the  ground  that  such  defendant  was 
not  duly  served  with  notice  of  the  action,  where  there  was  a  ser- 
vice in  fact  of  the  original  notice,  though  defective,  but  which  the 
court  adjudged  to  be  sufficient  to  give  it  jurisdiction.  (  See  opin- 
ion for  cases  cited).    Sehneitman  v,  Nobte^  120. 

2.  Estoppel  of  garnishee  by  former  plea.  The  garnishee  herein 
sought  to  retain  the  proceeds  of  certain  notes  which  had  belonged 
to  the  attachment  defendant,  on  the  ground  that  they  had  been 
turned  over  to  him  in  satisfaction  of  a  debt ;  but  held  that  he  was 
estopped  from  making  this  claim  by  the  fact  that,  after  he  had 
received  the  notes  he  brought  action  against  the  attachment  defend- 
ant on  that  same  debt,  and  alleged  that  it  had  not  been  paid,  and 
thereupon  recovered  judgment.  ( Compare  Citizens '  Bank  v,  Dows, 
68  Iowa.  460  >.    Id. 

8.  Estoppel  of  garnishee  to  deny  indebtedness  :  representations 
LEADING  TO  SUIT.  A  garnishee  in  an  attachment  suit  induced 
the  plaintiff  to  begin  the  action  and  to  garnish  him,  by  represent- 
ing that  he  was  indebted  to  defendant  in  the  action,  uus  leading 
the  plaintiff  to  incur  trouble  and  expense  which  would  be  lost  unless 
recovered  through  the  garnishee.  Held  that  the  garnishee  was  not 
thereby  estopped  to  deny  his  indebtedness  to  dei[endant,--his  lia- 
bility to  plaintiff  being,  at  most,  the  actual  expenses  incurred  by 
the  latter  in  reliimce  upon  the  representations.  Henderson  Vn 
McMahiU,  217. 

4.    Of  persons  in  possession  of  debtor's  mortgaged  OHATTBLB  i 

CHATTELS  TAKEN  ON  MORTGAGE  :  LIABILITY.     Where  perSOUS  who 

were  in  the  possession  of  the  debtor's  mortgaged  chattels,  as  his 
agent,  were  attached  as  garnishees,  and  the  property  was  taken 
from  them  by  the  mortgagees  by  virtue  of  the  mortgages,  they 
were  properly  discharged  from  liability.  ( See  opinion  for  citations) . 
Booth  V.  Qish,  451. 
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5.  — ^ :  NO  UEN  CBBATSD.  In  such  case  the  garnishment  created 
no  lien  on  the  property  or  its  proceeds,  and  did  not  affect  the 
rights  of  a  second  mortgagee  whose  mortgage  waa  made  subse- 
quent to  the  garnishment.    Id,  ^ 

6.     :  SALB  ON  FOBBCLOBUKB :  8X7BPLUB.  In  such  case,  as  the  first 

mortgagee  was  not  garnished,  the  surplus  remaining  in  his  hands, 
after  satisfying  his  claim,  was  not  reached  by  the  process,  but  was 
subject  to  garnishment  by  another  creditor.    Id, 

See  Banes  and  Banking,  l.t 

GIFT. 

• 

1.  Evidence  :  prior  declarations  of  intent.  Plaintiff  and  defend- 
ant are  brothers,  and  the  former  held  the  latter's  note  for  a  sum  of 
money  loaned  to  him.  In  an  action  on  the  note,  defendant  claimed 
that  plaintiff  had  given  the  note  to  him,  and  this  was  the  only 
issue  in  the  case.  Defendant  was  allowed  to  introduce  evidence 
of  plaintiff's  declarations  of  his  intention  to  execute  the  ^t, 
made  prior  to  the  time  of  its  alleged  execution.  Held  that  this 
testimony  was  properly  admitted,  but  that  it  was  error  afterwards 
to  exclude  evidence  of  other  declarations  of  plaintiff,  made  to  a 
third  person  only  a  few  hours  prior  to  the  time  of  the  alleged  exe- 
cution of  the  gift,  in  which  he  expressed  his  intention  to  insist 
ujwn  the  payment  of  the  note.    Sherman  v.  Sherman,  186. 

2.     :  IRRELEVANT  M ATTBBS.    In  such  case  evidence  as  to  the 

amount  of  interest  included  in  the  note,  and  as  to  when  the  money 
was  loaned,  or  what  plaintiff  had  given  to  other  relatives,  was 
irrelevant  to  the  issue.    Id, 

8.  Presumption  from  possession:  evidence  to  overcome.  The 
defendant,  as  a^cainst  his  mother's  administrator,  claimed  that 
certain  money  which  he  had  loaned,  and  for  which  he  held  the 
notes  payable  to  himself,  was  given  to  him  by  his  mother,  before 
her  death,  with  the  intention  that  it  should  be  his  absolutely. 
Held  that  the  possession  of  the  money  by  him,  and  the  execution 
of  the  notes  to  him,  raised  a  presumption  of  ownership  in  him, 
which  was  not  overcome  by  the  other  evidence  in  the  case,  which 
consisted  of  declarations  and  statements  of  the  mother  in  regard  to 
her  intentions  with  reference  to  the  division  of  her  property,  even 
if  such  declarations  were  competent.     Westcott  v,  lYestcott,  638. 

See  Fraudulent  Convetance,  2. 
GUARDIAN. 

1.  Sale  of  ward's  land  :  validity  :  neglect  to  file  additional 
BOND.  The  sale  of  an  infant's  land  by  his  guardian  upon  the  order 
of  court,  without  filing  an  additional  bond,  as  required  by  tiie 
order  and  by  section  2261  of  the  Code,  ought  not  to  be  approved  by 
the  court ;  but  where  the  sale  and  deed  have  been  erroneously 
approved,  they  cannot  be  successfully  attacked  in  a  collateral  pro- 
ceeding. (  Compare  funce  v.  Btcnoe,  69  Iowa,  588).  Hamiel  v, 
Donnelly y  98. 

2.     : :  petition  not  sworn  to  :  defective  notice  :  bond 

APPROVED  BT  CLERK.  Nor  can  such  sale  be  collaterally  attaxsked, 
after  approval  by  the  court,  on  the  ground  that  the  guardian's 
bond  was  approved  by  the  clerk  in  vacation,  and  not  by  the  court ; 
nor  upon  the  ground  that  the  petition  for  the  sale  was  not  verified  ; 
nor  upon  the  ground  that  the  notice  was  served  upon  the  ward 
three  days  before  the  guardian's  appointment  was  consummated  ; 
these  beinjK  but  irregularities  not  defeating  the  jurisdiction  of  the 
court,  r  Compare  Shawhan  v,  Loffer,  24  Iowa,  228;  Bunoe  v. 
BuTice,  69  Iowa,  638 ).    Id. 

8.     AcnoNONBOND.    See  Pleading,  6. 

4.     CoLLECTiNQ  JUDGMENT  AGAINST.    See  Practice,  9, 10. 


; 
I 
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HABEAS  COBPUa 
See  JuDaxBNT,  li,  15 ;  Pabbrt  jlkd  Child,  !• 

HIQHWATa 

1.  Dedication  and  vBSBCBXsnds :  svidsncb  :  iNSTEUonoN.  Where 
defendant  claimed  that  the  highway  in  qaeetion  existed  both  by 
dedication  and  preeoription,  the  court  inetracted  that  **  knowledge 
in  or  notice  to  the  owner  of  the  uBe  of  the  road  as  a  public  highway 
may  be  inferred  from  the  use  of  the  road  by  the  public  in  such 
manner  as  that  the  owner,  using  his  faculties  as  a  reasonably 
prudent  and  obeervant  person,  having  care  for  his  property,  would 
see  or  learn  of  such  use.  HM  that  this  was  not  contrary  to  sec- 
tion 9081  of  the  Code,  which  proTides  that  use  of  land  shall  not  be 
evidence  of  adverse  pcssession ;  because  (1)  tiie  court  did  not  state 
that  such  notice  of  use  would  be  notice  of  an  adverse  ckdm;  (3) 
other  instructions  given  in  the  charge  avoided  any  misunder- 
standing by  the  jury ;  and  (8)  the  action,  was  based  upon  an  alleged 
dedication,  as  well  as  upon  inreseription,  and  said  section  relates  to 
titles  by  pi>B6cription  only.    Duneclnibe  v,  JPcnoers,  180. 

2.    :  iNSTBUcnoN :  evidsnce.    An  in8tructi<m  as  to  the  effect  of 

the  notorious  and  continued  use  of  one's  land  for  a  highway,  witii 
knowledge  on  his  part  thereof,  as  bearing  upon  the  title  of  the 
public  merein,  was  Objected  to  as  not  heing  warranted  by  the 
evidence;  but  hdd  that  the  objection  was  not  well  taken.  (See 
opinion  for  instruction  and  evidejice ).    I<L 

SeeBRiDOBS. 

HOMESTEAD. 

1.  CONVXTANOB :  DSBD  TO  8B0UBE  MONEY  ONLY. .  A  deed  of  a  home- 
stead designed  only  to  secure  a  loan  from  the  grantee,  the  grantors 
continuing  in  possession,  does  not  divest  the  grantors  of  their 
homestead  rights.    MoClure  v,  Braniff,  88. 

2.      FOBFEITDBB  BY  USB  FOB  UNLAWFUL  SALE  OF  INTOZIOATINO  UQUOBS. 

Where  a  homestead  owned  by  a  husband  is  used  bv  him  for  the 
unlawful  sale  of  intoxicating  liquors,  it  becomes  liable  for  fines, 
costs  and  judgments  rendered  against  him  on  account  of  such 
unlawful  conduct ;  and,  the  title  being  in  the  husband,  it  makes  no 
difference  that  such  use  of  the  homestead  is  without  the  consent 
and  against  the  vdll  of  the  wife.  (  See  cases  and  statutes  cited  In 
opinion).    Id. 

8.  Title  in  husband  :  wife's  bight  to  fbotbot.  In  an  action 
against  a  husband,  who  has  the  title  to  the  homestead,  to  subiect 
it  to  the  payment  of  a  judgment,  the  wife  has  such  an  ezisnng 
interest  as  to  entitle  her  to  intervene  for  the  protection  of  the 
homestead,  regardless  of  whether  her  husband  asserts  the  home- 
stead right  or  not.    (  See  cases  cited  in  opinion  )  •    IcU 

4.  Abandonment  :  byidencb.  Defendant  obtained  a  judgment 
against  plaintiff,  while  the  latter  was  occupying  certain  property 
as  a  homestead.  Plaintiff  afterwards  went  away,  taKing  his 
family  with  lum,  for  the  purpose,  as  he  testified,  of  earning  a  liv- 
ing for  himself  and  famUy,  and  with  the  continuing  intention  of 
returning.  Some  furniture  was  left  in  the  house,  and  never 
removed  oy  him.  The  premises  were  so  rented  that  the  lessee  was 
a  tenant  at  wilL  Plaintiff,  at  least  once,  named  a  price  which  he 
would  take  for  the  property.  Defendant  had  the  premises  sold  on 
execution  to  satisfy  his  judgment.  In  an  action  to  set  aside  the 
sale,  held  that  defendant  had  the  burden  to  show  that  the  home- 
stead had  been  abandoned ;  and  that  the  long  duration  of  plain- 
tiff's  absence,  while  entitled  to  consideration,  was  not  sufficient, 
under  the  circumstances,  to  establish  that  fact.  Boot  v,  Brewster ^ 
681. 
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6.  Town  pbopbrty:  bztbnt:  valub  :  svidbncb.  In  an  action  to  set 
aside  the  unlawful  execution  sale  of  a  homestead  situated  within 
a  town  plat,  in  which  it  appeared  that  it  oonsiBted  of  one  acre  of 
ground,  Jidd  that  the  nlaintift  bad  the  burden  to  show  that  its 
valae  did  not  exceed  nre  hundred  dollars,  in  order  'to  avoML  the 
sale  of  the  excess  <lver  one-half  acre  (  Code,  sec.  19M  }  ;  but  that 
his  own  testimony  that  he  offered  to  take  four  hundred  and  fifty 
'  dollars  for  it  was  soffioient,  in.the  absence  of  all  other  evidence  as 
toitsTalna    id. 

HUSBAND  Ain)  WIFE. 

1.  OwKSRSHiP  OF  KOlB :  KVii>iBNGB.  A  wife  sought  to  foreclose  a 
chattel  mortgage  securiaff  a  note.  The  defendant  and  interrening 
creditors  of  her  husband  claimed  that  the  note  belonged  to  the 
husband.  Upon  oouideratioa  of  the  evidence  relating  to  the 
question  as  to  whose  money  bougiit  the  note  (see  opinion ),  held 
that  it  was  the  properly  <x  tiie  tiiisband.  Oardnef  v.  Connelly, 
806. 

8.    HvsBASD  xmata  wifb*8  xoitxt  :  failurs  of  wifb  to  rbcobd 

CLAIM  UVDBB  BETISION  :  OBEDITOBS  AFTBB  BSPBAI..     Wheie  a  wife 

let  her  husband  have  the  use  of  her  mone^  while  section  2500  of 
the  Revision  of  1860  was  in  force,  but  failed  to  r^ord  notice  of  her 
ownership  of  the  same  as  required  by  said  eectton,  creditors  of  the 
husband,  who  became  such  after  the  repeal  thereof,  could  not 
object  to  a  mortgage  given  by  him  to  his  wife  after  such  repeal  to 
secure  the  money  and  interest.  ( Jones  v.  Brandt,  59  Iowa,  883, 
foUowed  ).    First  Nat  Bk.  of  Nevada  v.  Fenn,  2dd. 

8.  HUBBAMD  vsatQ  WIFE'S  HONST  :  NOTICE  BT  BEOOBD.  Section  2499 
of  the  Revision,  providing  that  when  a  wife  allows  her  husband 
to  use  her  personal  property  she  must  place  notice  of  her  owner* 
ship  on  record  in  order  to  avoid  surrendering  her  interest  to  her 
husband's  creditors,  has  no  reference  to  creditors  who  became 
such  after  the  repeal  of  the  statute  by  the  enactment  of  the  Ck>de 
of  1878.  (IStoe  Jones  v.  Brandt,  59  Iowa,  882 )«  Gilbert  v.  Glenny, 
518. 

4.  Title  to  wife's  BARNmos.  The  keeping  of  boarders  by  a  married 
woman  is  such  a  business,  independent  of  her  duties  as  a  wife,  as 
entitles  her  to  hold  the  proceeds  of  such  business  as  her  own. 
(See  Code,  sec.  2211,  and  Mewhirter  v.  Hatten,  42  Iowa,  288  ).    Id. 

6.  AcnoN  FOB  mvoBCB :  husband's  liability  fob  wife's  attobnet 
FEES.  {Clyde o.  Peavy,  74  Iowa,  47,  followed).  Eaton  v.  Peavy, 
740. 

Bee  Agenot,  1 ;  DrvoBcs ;  Fraud,  2 ;  Fbaudulbnt  Convetanob,  1, 

8 ;  HOJOESTEAD,  8. 

IMPRISONMENT. 

See  CBittiNAL  Law,  18. 

INDICTMENT. 

See  Criminal  Law,  1, 4, 7 ;  iNTOxiOATiNa  Liquors,  9, 11. 

INPANTa 
See  Minors* 
INFORMATION. 
Bee  Criminal  Law«  7. 
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INJUNCTION. 

1.     Of  liquor  nuisancbs.    See  Intoxicating  Liquors,  paanm, 

d.     To  PREVBMT  WASTE.    See  Mortgages,  4. 

3.  To  PREVENT  OBSTRUCTION  OF  STREAM.  See  Water  and  Water- 
courses, 2. 

INNOCENT  PURCHASER, 

At  EXECUTION  SAi^  :  PROTECTION.  A  judgment  creditor  who  pur- 
chases real  estate  at  a  sale  under  execution,  in  the  absence  of 
notice  of  an  outstanding  equity,  is  an  innocent  purchaser  for 
value,  and  is  entitled  to  protection  as  such.  (See  cases  cited  in 
opinion).    Ettenheimerv,  Northgraves,  28. 

See  Fraudulent  Conveyance,  7„  9 ;  Judicial  Sale,  1 ;  MortoageSi  7 

INSTRUCTIONS. 

1.  To  be  construed  tooethbr:  example.  In  an  action  upon  an 
award,  the  agreement  to  submit  to  arbitration  and  the  award  of 
the  arbitrators  were  admitted  in  the  answer,  and  the  court  had 
distinctly  instructed  the  jury  to  that  effect.  But,  in  introducing 
another  instruction  in  regard  to  the  real  issues,  the  court  said  :  **  If 
you  find  from  the  evidence  that  the  plaintiff  and  defendant  agreed 
to  submit  their  differences  to  arbitration,  and  if  you  find  such 
award  was  made  as  agreed,''  etc.  Held  that  the  jury  could  not 
have  understood  that  the  execution  of  the  agreement  and  the 
making  of  the  award  were  in  issue,  and  that  they  were  to  find 
thereon.    Afno8  v.  Buck,  651. 

3.  To  BE  CONSTRUED  IN  LIGHT  OF  ISSUES  AND  EVIDENCE  :  EXAMPLE.      In 

such  action,  the  court  instructed  the  jury  to  find  for  the  defendant 
if  they  found  that  the  award  did  not  include  all  the  differences  in  dis- 
pute between  the  parties  at  the  time  of  the  alleged  award.  Held 
not  erroneous  as  not  being  limited  to  matters  of  dispute  which  were 
submitted  to  the  arbitrators  ;  because  the  ]>leadings  and  evidence 
showed  that  there  were  no  other  matters  in  issue,  and  the  jury 
could  not  have  been  misled.    Id. 

3.  Submitting  question  of  waiver  without  definition.  In  such 
action,  the  question  as  to  whether  defendant  waived  his  right  to  be 
present  at  the  hearing  was  submitted  to  the  jury  without  defining 
what  would  constitute  a  waiver.  Held  no  error,  where  the  waiver, 
if  any,  was  a  direction  of  the  defendant  to  the  arbitrators  to  pro- 
ceed in  his  absence.     Id. 

4.  As  TO  matter  IN  EVIDENCE  BUT  NOT  IN  ISSUE:  ESTOPPEL.     Where 

no  estoppel  is  pleaded,  the  court  is  not  required  to  submit  such 
question  to  the  jury,  though  there  is  evidence  of  facts  which  would 
constitute  an  estoppel.    Olenn  v.  Jeffrey,  20. 

5.  Not  warranted  bt  evidence  :  error  cured.  An  instruction  in 
this  case  directing  the  jury  to  find  defendant  guilty  if  they  found 
from  the  evidence  that  he  aided  and  abetted  others  in  the  commis- 
sion of  the  Clime  charged,  was  erroneous,  because  there  was  no 
evidence  that  he  so  aided  aod  abetted,  but  Jteld  that  such  error  might 
be  cured  by  other  instructions  given  in  the  case,  and  that  the  error 
in  this  case  was  so  cured.  [Seevers,  C.  J. ,  and  Rbed,  J. ,  dissenting , 
.both  as  to  the  rule  and  the  application  of  it].    State  v,  Pugsley,  742. 

6.  Not  warranted  by  the  evidence.  An  instruction  as  to  the  legal 
effect  of  a  fact  of  which  there  is  no  evidence  is  erroneous.  State 
V,  Stone,  215. 
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7.  As  TO  THBOBT  VOT  RAISED.  The  court  is  tinder  no  obligation  to 
instruct  the  jury  in  regard  to  a  theory-  not  raised  by  the  plead- 
ings, nor  claimed  to  be  true  by  either  partj,  nor  sustained  b^  the 
teetimoney  of  any  witness.  (See  opinion  for  illustration). 
George  v.  Swaffora,  491. 

8.  Matter  not  in  issue.  The  court  is  not  reauired  to  instruct  the 
jui^  as  to  a  fact  conceded  by  both  parties,  out  on  which  neither 
claims  anything.    DuncomJbe  v.  Power s^  185. 

9.  Not  warranted  by  pleadings  :  error  without  prejudice. 
Plaintiff  sought  to  recover  upon  a  state  of  facts  alleged  in  his  peti- 
tion. One  of  his  witnesses,  however,  testified  to  another  state  of 
facts,  and  the  court  erroneously  instructed  the  jury  as  if  both 
states  of  fact  were  in  issue ;  but  the  instructions  were  such  that  the 
verdict  for  defendant  necessarily  implied  a  finding  against  plkin- 
tiff  on  both  states  of  fact.  HM  that  the  error  was  without  preju- 
dice, and  no  ground  for  reversal    Newton  v.  Bitchier  91. 

10.  Immaterial  variancgs  from  issues.  The  issue  being  whether  the 
mortgage  in  question  was  given  and  received  for  the  purpose  of 
"hindering;,  delaying  or  de/raudinp "  creditors,  the  court  submit- 
ted to  the  jury  the  (question  whether  it  was  made  and  received  for 
the  purpose  of  "hmdering,  delaying  and  defeating*^  creditors. 
Heldf  in  view  of  the  evidence  and  the  charge  of  the  court,  that  the 
variance  was  immaterial  and  without  prejudice.  First  Nat.  Bank 
of  Nevada  v,  Fenn,  222. 

11.  Statinq  issues.  In  stating  plaintiff 's  claim  to  the  jury  the  court 
omitted  one  of  the  issues  raised  in  the  petition.  But  since  there 
was  no  evidence  to  sustain  such  issue.  Keld  that  it  was  properly 
omitted.     Whalai  v.  Chicago,  R.  I.A  P.  By.  Co.,  568. 

12.  Error  without  prejudice.  An  instruction  which  erroneously 
excludes  a  claim  on  a  contract  is  without  preiudice  where  it 
appears  that  the  contract  was  void.    King  v,  Mahaska  County , 

829. 

18.  Omission  cured  by  special  verdict.  The  omission  of  the  court  to 
submit  to  the  jury  a  question  which  ought  to  have  been  submitted 
under  the  issues,  is  no  ground  for  reversal  on  plaintiff 's  appeal, 
when  the  jury,  by  special  verdict,  found  agamst  them  as  to  the 
only  fact  on  wnich  thepr  could  claim  the  submission  of  the  ques- 
tion.   Carruthers  v.  McMurray,  178. 

14.  Confuct:  verdict:  judgment  not  warranted.  In  an  action 
on  a  note  given  for  borrowed  money  to  plaintiff 's  husband,  plain- 
tiff alleged  that  she  was  the  owner  of  the  note.  One  of  the 
defenses  was  that  the  note  was  executed  on  an  usurious  contract, 
and  that  plaintiff  was  neither  the  assignee  nor  owner  of  it.  The 
eleventh  instruction  was  to  the  effect  that  the  plaintiff  had  the 
burden  to  show  her  ownership  of  the  note.  One  paragraph  of  the 
fourteenth  instruction  was  as  follows :  *'  If  you  find  from  the  evi- 
dence that  the  note  has  not  been  paid,  or  settled  and  adjudicated, 
but  that  at  the  time  of  making  said  note,  as  a  part  of  the  contract 
thereof,  usurious  interest  was  agreed  upon,  then,  after  filling  in 
the  sum  loaned,  and  date  of  said  loan,  your  foreman  should  sign 
verdict  number  2."  In  accordance  with  this  instruction  the  jury 
returned  the  following  verdict:  "We,  the  jurv,  find  that  the 
amount  loaned  *  *  *  was  $70,  and  that  said  loan  was  made 
on  the  7th  day  of  June,  1877."    Held— 

(1)  That  the  fourteenth  instruction  was  repugnant  to  the 
eleventh,  in  that  the  jury  would  understand  therefrom,  and 
did  understand,  that  in  case  they  found  the  facts  as  stated 
in  the  fourteenth  instruction,  they  should  find  verdict  No.  2 
for  plaintiff,  without  finding  that  she  was  the  owner  of  the 
note. 
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«  (2)  That  because  said  verdict  did  not  show  a  finding  npon  {he 
issue  as  to  the  ownership  of  this  note,  nor  a  general  or 
special  finding  for  the  plaintiff,  it  did  not  authorize  a  judg- 
ment for  plaintiff  for  tne  amount  loaned,  and  for  the  school 
fund  for  usury  found  by  the  court.    I^miphrey  v.  WcLOoer, 

15.  Rbpbtition.  There  was  no  error  in  refusing  instructions  asked, 
when  so  much  of  them  as  was  txmrect  and  material  to  the  case  was 
given  by  the  court  in  its  chaige*    Van  Horn  v,  Ouermanf  421. 

16.  RspBTmoN  NOT  BBQumiED.  It  is  not  error  to  refuse  an  instruction 
asked  when  the  same  doctrine,  in  substance,  is  announced  in  the 
charge  of  the  court.    State  v.  Pugaley,  742. 

17.  ftKPiSTiTiON  NOT  BBQCHUED.  Where  the  court  has  fully  and  fafarlj 
charged  the  Jury  upon  the  issues,  no  prejudice  results  from  a 
refusal  to  give  a  further  instruction.    Hablichtd  v,  Yambertt  089. 

13.  CONSPmAOT :  FORM  OF  VBRDiOT.  In  an  action  based,  upon  a  con- 
spiracy, where  the  evidence  tended  to  establish  the  alleged  con- 
spiracy, the  court  properly  instructed  that  the  verdict  should  be 
either  for  or  4igainst  both  of  the  defendants.    Id. 

19.  SPB0IALINTBRB0GI4T0BIB3.  It  was  not  error  to  refuse  to  submit 
special  interrogatories  when  no  answers  which  could  have  been 
made  to  them  would  have  shown  that  the  general  verdict  was 
wrong.    Van  Ham  v.  Overman,  421. 

20.  Spbcial  iNTBRHoaATOBiBS :  WHBN  NOT  PBOPBB.  Under  section 
2806  of  the  Code,  which  provides  that  special  interrogatories  may 
be  submitted  to  the  jury,  and  that  the  jury  may  be  irequired  to  find 
upon  any  particular  questions  of  fact,  such  fact  or  zacts  must  be 
material  and  pertinent  to  the  matter  in  controversy,  and  the  inter- 
rogatories must  seek  a  response  as  to  the  existence  of  some  partic- 
ular fact,  and  not  embrace  a  series  of  facts,  which  are  necessarily 
included  in  and  determined  by  the  general  verdict.  (  For  illustra- 
tion and  application  of  rule,  see  opinion  )•  WhaUn  v.  Chicago,  B. 
LdbP.  Ry.  Co.,  SOS. 

21.   SPBOIALINTBRBOaATOBISS:  RBFUSBDAS   DCICATBRIAL.     There  iS  nO 

error  in  refusing  to  submit  special  interrogatories,  when  the 
answers,  however  given,  could  not  affect  the  genmd  verdict. 
Hablichtd  v.  Yambert,  589. 

22.  Rbvibw  of  iNSTBUonoNS  ON  APFBAU  See  Practice  in  Supreme 
Court,  18, 21-25. 

Fob  msTBUonoNS  on  PABncoiiAB  svbjbotb,  see  appropriate  titles. 

INSUBiiNCB. 
(1)  Fire  Ineuranoe. 

1.     POUCT  ISSUBD  BT  AOBNT  :  BBFORMATION  IN  EQUITT  TO  CONFORM  TO 

gontbact.  An  agent  of  defendant,  who  had  full  authority  to  enter 
into  contracts  of  insurance  for  his  principal,  issued  the  policy  in 
question.  "Die  contract  was  for  insurance  on  the  property  to  the 
extent  of  three  thousand  dollars  in  several  companies  represented 
by  the  agent,  and  the  policy  in  question  was  for  a  part  of  that 
sum.  But  the  policy  m  question  provided  that  it  should  be  void  If 
the  insured  should  obtain  akdditional  insurance  without  the  written 
consent  of  the  company.  In  an  action  on  the  policy,  wherein  the 
additional  insurance  obtained  under  the  contract  was  relied  on  as 
a  defense,  Tidd  that,  because  plaintiff  relied  on  the  agent  to  write 
the  policy  in  accordance  with  the  contract,  and  failed  to  read  the 
policy  to  see  if  he  had  done  so,  he  was  not  guilty  of  such  negligence 
as  to  bar  him  of  the  right  to  have  the  policy  reformed  so  as  to 
express  the  real  contract.    Barnes  v.  Hekla  Fire  Ine.  Co.,  11. 
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S.  Provision  against  fbiob  insurance:  bbbach:  what  is.  The 
inBonmce  policy  in  question  was  taken  by  the  plaintiffs  jointly 
upon  horses  and  mules  which  were  sometimes  kept  in  a  bam 
owned  by  the  plaintiff  H.  alone,  and  in  which  they  were  destroyed 
by  the  burning  of  the  bam.  The  policv  had  the  usual  clause 
against  prior  insurance,  and  H.  at  tne  tune  held  a  policy  on  the 
bam  and  contents,  in  another  company.  Held  that  this  was  a 
breach  of  the  condition  against  prior  insurance  on  the  mules  and 
horses.    Horridge  v.  DweUing-HouM  Ina.  Co.,  874. 

8.  :  — — :  waitbb:  kvidbnob  on  jQppbaIi.    The  question 

whether  there  was  a  waiver  of  such  breach  by  the  agent  who  took 
the  policy  in  suit  having  been  found  in  plaintiff's  favor  by 
the  jury  on  conflicting  evidence,  this  court  cannot  interfere  with 
such  finding.    Id. 

i.  AoxEONON  pouot:  PLSADiNa:  PROOFS  OF  LOSS :  waiver,  a  peti- 
tion in  an  action  upon  a  policy  of  fire  insurance,  which  shows  that 
proofs  of  loss  were  not  made  within  the  time  and  in  the  manner 
required  by  the  policy  and  by  section  8,  chapter  211,  Laws  of  1880, 
and  which  fails  to  state  facts  showing  a  waiver  of  such  proofs,  is 
bad  on  demurrer.    Von  Cfeneehiin  v.  CiiixeM^  Jnt.  Co,<,  fAL 

5.     :   :    PREMATURE  AcnoN.    A  petition  in  such  case  is 

bad  on  demurrer  when  it  does  not  show  the  lapse  of  time  required 
by  the  policy  for  the  maturity  of  the  claim,  nor  that  required  by 
the  statute  (sec  8,  chap.  811,  Laws  of  1880),  before  the  action  can 
be  commenced.    Id. 

8.  NonCB  AND  PROOF  OF  LOSS!  TDOB  OF  OIVINO  :  PLEADING.  A  peti- 
tion in  an  action  upon  a  policy  of  fire  insurance  stated  that  the 
loss  occurred  *'onor  about  April  14,  1886,"  and  that  notice  and 
proof  of  such  loss  were  given  *'  on  or  about  June  19,  1886.'*  Hdd 
that  the  petition  did  not  show  that  more  than  sixty  days  intervened 
between  the  loss  and  the  notice  and  proof  thereof  ;  but  that,  by 
the  use  of  the  words  *'  on  or  about,**  it  was  indefinite  as  to  that, 
and  was  not,  therefore,  bad  on  demurrer,  under  chapter  211,  Laws 
of  1880.     DiBt.  Twp.  of  Sidney  v.  DeaMoinet  Ins.  Co.,  647. 

7.  Mutual  ooxpant  :  estoppel  of  memiRRfl  to  deny  articles  of 
INCORPORATION.  A  member  of  a  mutual  insurance  company,  in 
an  action  to  recover  upon  a  policy  therein,  where  the  defense  is 
made  that  he  has  failed  to  comply  with  an  amendment  to  the 
articles  of  incorporation,  is  not  estopped  from  pleading  that  such 
amendment  was  never  legally  adopted  and  was  not  a  part  of  the 
contract,  unless  it  is  shown  that  he  knew  of  such  amendment  and 
contracted  with  reference  thereto.  Day  v.  MiU-Ownen^  Mut.  JPVre 
In$.  Co.,  694. 

(2)  Life  Insurance, 

8.  Ancient  order  of  unttbd  workmen  :  adherence  to  both  lotal 
and  disloyal  lodges:  double  payment  on  one  certificate. 
Firior  to  the  schism  in  the  Ancient  Order  of  United  Workmen  in 
Iowa,  plaintiff  *s  husband  was  a  member  of  Schiller  Lodge,  in  that 
order,  at  Clinton,  Iowa,  and  he  continued  to  be  a  member  of  said 
lodge  in  good  standing  up  to  the  time  of  the  controversy  between 
the  Supreme  Lodge  of  tne  United  States  and  the  Grand  Lodge  of 
Iowa.  He  never  withdrew  from  Schiller  Lodge,  but  continued  to 
pay  his  dues  and  assessments  to  that  lodge  until  the  time  of  his 
death,  and  upon  his  death  plaintiff  presented  his  claim  to  said 
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lodge  for  payment,  and  it  was  paid  in  full,  an4  iier  husband's  certi- 
ficate of  membership  was  surrendered  to  that  lodge,  fully  receipted. 
After  said  schism,  however,  plaintiff 's  husband  adhered  to  what 
was  known  as  the  loyal  grand  lodge  of  Iowa,  and  assisted  in  organ- 
izing, and  became  a  member  of,  Loyal  Lodge,  No.  237,  at  Clinton. 
The  loyal  lodge,  so  called,  did  not  issue  new  certificates  to  such  of 
their  members  as  were  in  good  standing  in  the  disloyal  lodge  prior 
to  the  disruption,  because  it  claimed  to  be  the  only  le^timate  lodge, 
and  that  the  members  in  good  standing  before  the  disruption  were 
ip90  facto  members  in  good  standing  in  the  loyal  lodge,  and  that 
the  certificates  of'membership  already  issued  were  certificates  of 
member^hij)  in  the  only  lodge  known  to  the  law.  Plaintiff's 
husband  paid  his  dues  and  assessments  in  the  loyal  lodge,  also,  up 
to  the  time  of  his  death,  and  the  loyal  Grand  Lodge  of  Iowa  made 
and  collected  an  assessment  to  pay  the  amount  named  in  the 
certificate,  but  it  refused  to  pay  the  same  because  plaintiff  could 
not  surrender  the  certificate,  receipted,  as  required  oy  the  rules  of 
the  organization.  Plaintiff  *s  husband  knew  that  the  loyal  lod^ 
did  not  issue  new  certificates,  and  that  he  was,  on  account  of  ms 
age,  at  the  time  of  the  organization  of  Loyal  Lodee,  No.  287,  ineli- 
gible to  membership  as  a  new  member.  Hela  that  plaintiff's 
husband  had  but  one  contract  of  insurance,  and  that  she  could  not 
collect  the  amount  thereof  of  the  loval  lodge,  after  having  surren- 
dered the  certificate  to  the  disloyal  lodge  upon  payment  from  it. 
Bock  V,  Ancient  Order  of  United  Workmen,  462. 

9.  Pbovision  AGAINST  8UI0IDB:  OONSTRUOTION.  The  life  insurance 
policy  declared  on  in  this  case  provided  that  if  the*  assured  should 
commit  suicide,  ''  felonious  or  otherwise,  sane  or  insane,"  the  policy 
should  be  void.  The  assured  did  commit  suicide  while  tem^rarily 
insane  from  illness,  and  when  he  was  in  no  manner  conscious  or 
responsible.  Held  that  no  recovery  could  be  had  on  the  policy. 
( See  opinion  for  authorities).  Soarth  v.  Security  Mut,  Life  8oc.t 
846. 

10.  POLIOT  :  OONSTRUOnON  :  FAILUBB  TO  PAY  ASSESSMENTS.  A  certifi- 
cate of  membership  in  the  defendant  company  provided  that  it 

should  be  void  in  case  the  amount  of  any  assessment  was  not  paid 
within  thirty  days  from  the  date  of  notice  thereof.  Held  that,  in 
the  absence  of  any  kuiguage  in  the  contract,  or  in  the  articles  of 
incorporation  or  by-laws  of  the  defendant,  qualifying  the  meaning 
of  the  word  ''.  void,"  it  could  not  be  construed  as  meaning  "  voida- 
ble at  the  election  of  defendant.**  Bosworthv,  Western  Mut.  Aid 
Soc.,  682. 

11.  NON-PAYMBNT  OF  ASSBSSUBNT  :  WAIVER  :   CUSTOM  :    S7IDBNCE.     In 

this  case  payment  of  the  policy  was  resisted  on  the  ground  that 
the  assessments  had  not  been  paid  as  therein  required  ;  and  the 
court  found  that,  though  tiie  defendant  had  sometimes  accepted 
assessments  after  they  were  delinquent,  it  had  no  such  general 
custom  that  the  assurod  was  justified  inrely^g  on  it, — ^it  appearing 
that  he  had  no  knowledge  of  such  practice,  except  in  a  few  instances 
in  which  his  own  assessments  had  been  received  after  becoming 
delinquent  Held  that  such  findings  were  nojb  without  support  in 
the  evienoe,  and  could  not  be  disturbed.    Id, 

» 

12.  Life  insurance  company  :   taxation  of  moneys  and  credits  : 

WHAT  TO  BE  DEDUCTED  AS  INDEBTEDNESS.     (EquitoJble  Life  InS.  Co. 

V.  Board  of  Equalization,  74  Iowa,  IIS,  followed)^  Havokeye  Ina, 
Co.  V.  Board  of  Equalization  qf  Dee  Moines,  770. 
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INTEREST. 

OBAL   AOREEMENT   fob   ten  per   cent  :   VALIDITY   AFTER   EXECUTION. 

Section  2077  of  the  Code,  providiug  that  the  rate  of  interest 
shall  be  six  per  cent.,  unless  the  parties  in  writing  agree  to  a 
higher  rate,  does  not  prohibit  an  oral  agreement  for  ten  per  cent. ; 
and  where  there  is  such  an  oral  agreement,  and  the  amount  of 
such  interest  is  afterwards  ascertained  and  a  promissory  note  given 
therefor,  it  is  binding  upon  the  parties,  and  the  creditors  of  the 
maker  of  the  note  cannot  mterfere.     First  Nat,  Bank  of  Nevada 

intervention; 

1.  Not  permitted  to  delay  caube.  When  a  cause  has  been  submit- 
ted to  the  court  upon  an  agreed  statement  of  facts,  it  is  not  error 
to  deny  a  third  party  the  privilege  of  intervening,  when  such  inter- 
vention would*raise  new  issues,  and  require  a  continuance  of  the 
main  cause  for  the  purpose  of  hearing  testimony.  TeachoxKtv,  Des 
Moines  B.  G.  8t,  By,  Co.,  729. 

9.    Who  J8  not  intervenor.    See  Fraudulent  Conveyance,  8. 

See  Attachment,  5 ;  Replevin,  4. 

INTOXICATING  UQUORS. 

1.  NXTISANGB  :  injunction  :  contempt  :TITLB  OF  CAUgBtAVFIDAVIT  BY 
ALIEN  :  APPEARANCE  FOR  STATE  :  EVIDENGB.     At  the  SUlt  of  H.  .the 

plaintiff  was  enjoined  from  violating  the  prohibitory  liquor  law.  In 
a  subsequent  proceeding,  based  on  the  affioavit  of  B.  ( who  was  at  the 
time  an  alien  ),  and  entitled  in  the  name  of  the  state  verstut  the 
plaintiff,  he  was  adjudged  guiltv  of  contempt  in  violating  the 
iniunction.  To  B.'s  affidavit,  and  as  a  part  thereof,  was  attached 
a  duly-authenticated  copy  of  the  writ  of  injunction  and  the  service 
thereof.  In  the  contempt  proceeding,  one  C.  at  first  appeared  as 
counsel  for  the  state,  but  oefore  the  hearing  on  the  merits  the 
county  attorney  appeared  and  prosecuted  the  cause  for  the  state, 
and  defendant  was  adjudged  guilty  of  contempt    Held-^ 

(1)  That  the  contempt  proceeding  was  properlv  brought  In  the 
name  of  the  state,  instead  of  in  the  name  of  the  plaintiff  in 
the  injunction  suit, — it  being  a  proceeding  criminal  in  its 
nature,  and  only  incidental  to  the  original  ^use. 

f2)  That,  whether  C.  had  a  right  to  appear  for  the  state  or  not, 
the  appearance  of  the  county  attorney  gave  the  court  full 
jurisdiction  to  proceed  with  the  complaint. 

(8)  That  B.,  thoup^h  an  alien,  was  competent  to  make  the  alBda- 
vit  as  the  basis  of  the  proceeding. 

(4)  That  it  was  not  necessary  to  introduce  in  evidence  the  one- 
inal  writ  of  injunction  and  serrice  thereof,  since  authenti- 
cated copies  were  before  the  court,  attached  to  the  affidavit. 
Fisher  v.  Cass  County  District  Court,  282. 

2.  NxnSANCE:   TEMPORARY  INJUNCTION  WITHOUT  NOTICE  :   PERMANENT 

iNJUNcnoN  ON  HEARING  :  APPEAL.  Where  ou  the  final  hearing  the 
district  court  perpetuaUy  enjoins  a  saloon  nuisance,  and  an  appeal 
is  taken  from  that  decree,  it  will  not  be  reversed  for  an  error  in 
granting  a  temporary  injunction  without  notice  to  the  defendants. 
Inughes  v,  Eckerson,  65  Iowa,  641|  distinguished).  State  v, 
Douglass,  482. 
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10.  ■         :  INSTRUCTION :  SALB  OFBBEB  PBIOB  TO  JULY   4,   1884.     Prior 

to  July  4,  1884,  the  sale  of  beer  was  not  unlawful,  and  instructions 
which  authorized  the  finding  of  defendant  gaUty  of  a  nuisance  in 
keepine  a  place  for  the  sale  of  beer  prior  to  that  time  were  errone- 
ous.   Id. 

11.  NuiBANCB :  INDICTMENT.  The  indictment  in  this  case  charged  that 
defendant  did  unlawfully  establish,  keep,  use  and  maintain  a  cer- 
tain huildin^  and  place  in  which  he  owned  and  kept  intoxicating 
liquors,  to-wit :  •  •  »  with  intent  to  sell  and  give  the  same 
away  contrary  to  and  in  violation  of  the  laws  of  Iowa,  and  did  at 

the  aforesaid  times  and  place  so  unlawfully  sell  and  give  away 
such  intoxicating  liquors.  Held  that  this  sufficiently  charged  the 
keeping  of  the  place  in  which  the  forbidden  acts  were  done,  and 
therefore  was  a  good  indictment  for  nuisance.  [  Reed,  J.,  not  con- 
curring.]   State  V,  iVfoe,  248. 

13.  :   iNSTBUCfnoN :  ebbob  without  frbjudicb.     The  court 

instructed  the  jury  that  "  anjr  person  who,  without  a  permit,  seUs 
intoxicating  liquors  in  a  building  or  place,  or  keeps  mtoxicating 
liquors  in  such  place  with  intent  to  sell  ^e  same,  is  guilty  of  a 
nuisaiice."  Held  inaccurate,  because  the  crime  of  nuisance  con- 
sists in  keepinff  the  place  where  the  liquors  are  unlawfully  kept  and 
sold,  and  not  m  the  unlawful  keeping  and  selling  of  the  liquors ; 
but  that  it  was  without  prejudice,  because,  in  view  of  the  evidence 
and  the  other  instructions,  the  jury  coukL  not  have  been  misled  by 
it.    Id. 

18.  -^— »:—-*-:  PABTIAL  STATEMENT  OF  LAW.  An  instruction  given 
in  this  case  did  not  correctly  state  the  law  as  applied  to  the  main 
issue  in  the  case,  but  it  was  given  to  warn  the  jury  against  a  mis- 
apprehension which  was  likely  to  arise  from  a  chum  urged  by 
d^endant  on  the  trial,  and  it  was  well  adapted  to  that  purpose. 
Held  tfiat,  since  the  jury  could  not  have  misunderstood  its  special 
purpose,  and  could  not  have  been  misled  by  it,  it  was  no  ground  for 
complaint  on  appeaL    Id, 

14.  ;  PHABMAdST:   excessive  FINE.    In  this  case  a  registered 

pharmacist  with  a  permit  to  sell  intoxicating  liquors  was  found 
guUty  of  a  nuisance,  and  was  fined  four  hundrod  dollars.  He 
now  insists  that  this  fine  is  excessive,  on  the  ground  that  his  vio- 
lation of  the  law  was  committed  solely  througn  a  mistake  as  to  its 
meaning.  But  it  appearing  from  the  record  that  the  court  below 
was  warranted  in  nnding  that  the  defendant  had  violated  the 
spirit  as  well  as  the  letter  of  the  law,  held  that  the  fine  was  not 
excessive.    Id. 

15.  Unlawful  sale:  lien  on  beal  estate:  sale  afteb  action 
BEGUN :  notice  :  PBIOBIT7.  Where  one  takes  a  deed  or  mortgage 
upon  real  estate  after  an  action  has  been  begun  against  the  owner 
for  the  unlawful  sale  of  liquors  on  the  premises,  a  judgment  in 
which  action  would  be  a  lien  on  the  real  estate  under  section  1558 
of  the  Ckxle,  the  grantee  or  mortgagee  takes  subject  to  the  lien  of 
any  such  judgment  afterwards  rendered,  {(ybrien  v.  Putney^ 
65  Iowa,  292,  followed,  and  Bonesteel  v.  Douma,  78  Iowa,  685, 
dUtinguiehed  ) ,    McClure  v.  Braniff,  88. 

16.  Nuisance  :  duty  ofcoubt  to  obdeb  abatement.  In  an  action  to 
restrain  and  abate  a  liquor  nuisance,  where  a  nuisance  is  found 
and  enjoined,  it  is  error  for  the  court  to  refuse  an  order  for  its 
abatement.     (  See  statutes  and  cases  cited  in  opinion ).    Id. 

Vol.  75—62 


816  INDEX. 

8.      :  INJUNOTION  :  AOnON  IN  NAME  OF  8TATB  :  ATTOBNXT'S  FBS. 

Under  sectioii  1,  chapter  66,  Laws  of  1886,  attorney's  fees  are  tax« 
able  against  the  unsuccessful  defendant  in  all  cases  brought  to 
enjoin  liquor  nuisances,  whether  prosecuted  in  the  name  of  the 
state  by  the  county  attorney,  or  in  the  name  of  a  citizen  of  the 
county.    Jd. 


4.      : :  EVIDBNCB  AOAIN8T  LB880BS  OF  BUILDINa.     In  an 

action  to  enjoin  the  use  of  leased  premises  as  a  liquor  nuisance,  the 
nuisance  was  proved,  and  it  appeared  that  the  lessors  knew  that 
the  building  was  fitted  up  with  a  bar  and  other  appliances  for  the 
sale  of  driuKS.  Held  that  this  was  suf&cient  to  justify  a  decree 
against  them,  in  the  absence  of  a  showing  that  they  in  good  faith 
leased  the  premises  for  lawful  purposes.    Id, 

5.  NuiSANOB :  iNJUNcriON :  crnzBNSBiF  OF  PLAINTIFF.  A  Hethodist 
clergyman,  who  resides  in  a  county  in  this  state  for  the  purpose  of 
preaching  there  for  one  year  under  appointment  of  the  bishop  of 
nis  church,  but  subject  to  removal  si  any  time  by  order  of  the 
bishop,  is  a  citizen  of  the  county  within  the  meaning  of  the  statute 
authorizing  any  citizen  of  the  county  to  maintain  an  action  for  the 
abatement  of  a  liquor  nuisance.    FuUef  v.  MeDonneUf  220. 

6.  Nuibancb:  injunchon:  pbiob  yolontabt  abatbmbnt.  Where 
leased  premises  were  used  for  the  unlawful  sale  of  intoxicating 
liquors,  with  Hie  knowledge  of  the  lessor's  a^nt,  but  without  such 
knowledge  by  the  lessor,  who  was  a  non  resident  of  the  state,  and 
the  lessor,  upon  learning  of  such  unlawful  use,  in  good  fidth 
caused  the  unlawful  sales  to  ba  stopped,  and  the  premiMS  surren- 
dered, and  they  were  thereafter  used  only  for  lawful  purposes. 
held  that  it  was  error  to  perpetually  enjoin  the  lessor  from  main- 
taining the  nuisance  «r  the  premises,  and  to  render  judgment 
against  it  for  costs,  though  the  action  was  begun  while  the  nui- 
sance still  existed,  ^lee  opinion  for  cases  followed  and  distin- 
guished).   Eckert  v.  Ikivid,  802. 

7.  Nuibanob:  iNJUNcnoN:  pbiob  gbssation.  Where  the  illegal 
sales  of  liquors  had  been  continued  for  years,  but  the  clerk,  whom 
the  defenoant  claimed  was  alone  guilty,  had  been  discharged  a 
few  weeks  before  a  suit  to  enjoin  the  nuisance  was  begun,  and  no 
other  change  in  the  business  was  shown,  hM  that  the  action 
could  not  be  defeated  on  the  ground  that  no  nuisance  existed  when 
the  action  was  commenced,  especially  as  t^ere  was  evidence  tend- 
ing to  show  ill^al  sales  by  defendant  himself  after  the  discharge 
of  the  clerk.  (See  opinion  for  cases  followed  and  distinguished). 
Ehoood  V.  Price,  228. 

8.      iNJXTNCnON  AFTEB    TOLUNTABY    ABATEMENT:     GOOD  FAITH.      An 

■  injunction  to  abate  and  enjoin  a  liquor  nuisance  was  begun  May 
19, 1886.  The  cause  was  not  tried  until  February  8, 1888.  Defend- 
ant was  maintaining  the  nuisance  when  the  action  was  begun,- 
and  continued  to  do  so  until  four  days  before  the  trial.  Held  that 
such  recent  reformation  was  no  ground  for  refusing,  upon  the 
hearing,  a  perpetuid  injunction  or  the  nuisance,  and  such  other 
orders  as  would  effectually  abate  it.  (Judge  v.  Krib$y  71  Iowa, 
188,  and  Banner  v.  Hotz,  74  Iowa,  889,  followed).  Half  man  v. 
Spreen,  809. 

9.  Nuisance  :  iNDioniBNT :  avebmbnt  of  oountt.  The  indictment 
in  this  case  charges  the  keeping  of  a  certain  building  as  a  nuisance, 
"on  the  first  day  of  May,  1^6,  and  on  divers  other  days  or  times 
between  said  first  day  of  May,  1886,  and  the  finding  of  this  indict- 
ment" It  then  states  that  "  said  building  *  *  *  is  situated  on 
(  certain  described  land  )  in  Franklin  county,  Iowa."  Held  that  it 
sufficiently  charges  that  the  building  in  which  the  offense  was 
committed  tcaa  in  Franklin  county.    State  v.  Jacobs,  247. 
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10.  ■  :  iNSTBUcnoN :  salb  ofbeeb  pbiob  to  JULY  4,  1884.  Prior 
to  July  4,  1884,  the  sale  of  beer  was  not  unlawful,  and  instructions 
which  authorized  the  finding  of  defendant  guilty  of  a  nuisance  in 
keeping  a  place  for  the  sale  of  beer  prior  to  that  time  were  errone- 
ous.   Id. 

11.  NuiBANCB :  INDICTMENT.  The  indictment  in  this  case  charged  that 
defendant  did  unlawfully  establish,  keep,  use  and  maintain  a  cer- 
tain building  and  place  in  which  he  owned  and  kept  intoxicating 
liquors,  to-wit :  *  •  •  with  intent  to  sell  and  give  the  same 
away  contrary  to  and  in  violation  of  the  laws  of  Iowa,  and  did  at 
the  aforesaid  times  and  place  so  unlawfully  sell  and  give  away 
such  intoxicating  liquors.  Held  that  this  sufficiently  charged  the 
keeping  of  the  plaee  in  which  the  forbidden  acts  were  done,  and 
therefore  was  a  good  indictment  for  nuisance.  [  Reed,  J.,  not  con- 
curring.]   State  V.  iVtos,  248. 


13.    :     INSTRTTOnON:   EBROB  WITHOUT    PSBJUDICB.       The    COUrt 

instructed  the  jury  that  '*  an3r  person  who,  without  a  permit,  sells 
intoxicating  liquors  in  a  building  or  place,  or  keeps  mtoxicating 
liquors  in  such  place  with  intent  to  sell  the  same,  is  guilty  of  a 
nuisaiice."  Held  inaccurate,  because  the  crime  of  nuisance  con- 
siBts  in  heepinf  the  place  where  the  liquors  are  unlawfully  kept  and 
sold,  and  not  m  the  unlawful  keeping  and  selling  of  the  liquors ; 
but  that  it  was  without  prejudice,  because,  in  view  of  the  evidence 
and  the  other  instructions,  the  jury  could  not  have  been  misled  by 
it.    Id. 

18.  — — ; :  FABTIAL  STATEMENT  OF  LAW.    An  instruction  given 

in  this  oase  did  not  correctly  state  the  law  as  applied  to  the  main 
issue  in  the  case,  but  it  was  given  to  warn  the  jury  a^^ainst  a  mis- 
apprehension which  was  likely  to  arise  from  a  clami  urged  by 
defendant  on  the  trial,  and  it  was  well  adapted  to  that  purpose. 
Held  tfitot,  since  the  juiy  could  not  have  misunderstood  its  special 
purpose,  and  could  not  have  been  misled  by  it,  it  was  no  ground  for 
complaint  on  appeal.    Id, 

14.  — — :  PHABMA0I8T:  BZCESsrvB  FINE.  In  this  case  a  registered 
pharmacist  with  a  permit  to  sell  intoxicating  liquors  was  found 
guilty  of  a  nuisance,  and  was  fined  four  hundnd  dollars.  He 
now  Insists  that  this  fine  is  excessive,  on  the  ground  that  his  vio- 
lation of  the  law  was  committed  solely  througn  a  mistake  as  to  its 
meaning.  But  it  appearing  from  the  record  that  the  court  below 
was  warranted  in  finding  that  the  defendant  had  violated  the 
spirit  as  well  as  the  letter  of  the  law,  held  that  the  fine  was  not 
exceasivo.    Id. 

15.  Unlawful  bale  :  ubn  on  real  estate  :  sale  after  action 
BEGUN :  notice  :  PRIORITY.  Where  one  takes  a  deed  or  mortgage 
upon  real  estate  after  an  action  has  been  begun  against  the  owner 
for  the  unlawful  sale  of  liquors  on  the  premises,  a  judgment  in 
which  action  would  be  a  lien  on  the  real  estate  under  section  1558 
6t  the  Code,  the  grantee  or  mortgagee  takes  subject  to  tiie  lien  of 
any  such  judgment  afterwards  rendered.  ( (ySrien  v.  Putney^ 
65  Iowa,  292,  followed,  and  Bonesteel  v,  Doums,  78  Iowa,  685, 
distinguished)^    MeClure  v.  Braniff,  88. 

16.    NUISANCB  :  DUTY  OF  COURT  TO  ORDER  ABATEMENT.     In  an  aCtiOU  tO 

restrain  and  abate  a  liquor  nuisance,  where  a  nuisance  is  found 
and  enjoined,  it  is  error  for  the  court  to  refuse  an  order  for  its 
abatement     (  See  statutes  and  cases  cited  in  opinion  )•    Id. 
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17.  IlLBOAL  SAIiB  BY   ▲GENT :  UABIUTT  IN  ACTIOV   TO   BBOOVER   PUB- 

CHA8B  FBICB.  An  agent  who  sells  intoxioating  liquors  in  violation 
of  law,  but  who  does  not  receive  the  purchase  money^  is  not  liable, 
under  section  1560  of  the  Code,  in  an  action  by  the  purchaser  to 
recover  the  purchase  money.  Section  1640  of  the  Oode  does  not 
have  the  effect  to  make  him  uable.    Sehober  v.  Boaenfieldt  456. 

18.  ILLBOAL    8ALB :  BBOOTBBY    OF    PUBOHASB     FBICB :    DEMAND.     Att 

action  cannot  be  maintained,  under  section  1550  of  the  Code,  to 
recover  the  purchase  price  of  intoxicating  liquors  unlawfully  sold, 
without  first  making  demand  for  the  repayment  of  the  money. 
Id, 

19.  Illegal  sales  by  begistebed  phabmacist  :  knowledge  :  evi- 
DENOB.  The  evidence  in  this  case  considered  (see  opinion),  and 
field  to  show  that  the  defendant,  a  registered  pharmacist,  not  only 
made  illegal  sales  of  intoxicating  liquors  himself,  but  that  he  must, 
as  a  reasonably  intelligent  man,  have  known  of  such  illegal  sales 
made  by  his  clerk,  notwithstanding  his  claim  to  the  contrary. 
Elwoodv.  Price,  22S. 

90.  Illegal  sales  by  phabmaoists  undeb  pbbmit  :  sbabch-wabbant. 
A  pharmacist  who  has  a  permit  to  sell  intoxicathig  liquorsy  but  who 
sells  them  for  purposes  other  than  the  legitimate  ana  actual  neces- 
sities of  medicine,  is  subject  to  the  utmost  rigors  of  the  laws 
relating  to  the  unlawful  safes  of  such  liquors  (chap.  88,  Laws  of 
1886^,  and  his  liquors  may  be  seized  under  a  search-warrant,  as 
provided  by  section  1544  of  the  Code.    State  v.  Ward,  637. 

91.   SEABCH-WABBANT  :  BEIZUBB  BEFOBB  BBOBIPT  of  WABBANT  :  LBGAL- 

ITY  OF  SUB8EQX7BNT  PB0GEEDING6.  An  officer  Seized  certain  intoxi* 
eating  liquors  before  any  warrant  therefor  came  into  his  hand& 
but  he  afterwards  received  a  warrant  which  would  have  justified 
the  seizure,  and  under  it  the  liquors  were  retained,  and,  upon  fur- 
ther proceedings,  the  owner  appeared  and  defended,  out  the 
liquors  were  condemned.  Held  that,  while  the  officer  may  have 
beenguilly  of  a  trespass  in  the  first  instance,  that  fact  did  not  affect 
his  light  to  hold  the  liquors  after  he  received  the  warrant,  nor 
the  right  of  the  couH  to  proceed  in  all  respects  as  if  no  trespass  had 
been  committed.    Id. 


:    UQUOBS   NOT   IN  DEFENDANT'S  0C8TODY.     It  Is   DO   valid 

objection  to  the  seizure  and  oc»idemnation  of  liquors  under  a  search- 
warrant,  that  they  are  not,  when  seized,  in  the  custody  of  the  per- 
son who  afterwards  appears  and  claiins  to  be  their  owner,  even 
though  he  be  a  r^isttt«d  pharmacist  with  a  permit  to  sell  such 
liquors.    Id. 

98.  Phabmacist  with  pbbmit  :  seabch-wabbant  pbocbedings  :  bight 
OF  state  to  appeal.  Where  the  intoxicatin£|  liquors  of  a  pharma- 
cist holding  a  permit  to  seU  were  seized  unaer  a  search-warrant, 
and  it  was  proved  (upon  an  appeal  to  the  district  court)  that  he 
made  sales  of  such  liquors  to  persons  in  the  habit  of  becoming 
intoxicated,  and  the  court  instructed  the  jury,  upon  such  proof,  to 
find  a  verdict  for  the  defendant,  held  that  such  instruction  was 
erroneous,  as  matter  of  law,  and  that  the  state  had  a  right  to 
appeal  to  this  court,  under  section  4589  of  the  Code,  for  the 
purpose  of  obtaining  a  *'  correct  exposition  of  the  law.*'    Id, 

94.  :  UNLAWFUL  SALES :    GUILTY  KNOWLEDGE.    A  pharmacist 

with  a  permit  to  sell  intoxicating  liquors  cannot  escape  liability  for 
Belling  to  a  person  in  the  habit  of  becoming  intoxicated,  on  the 
ground  that  he  was  ignorant  of  such  habit.  ( Ck>mpare  Dudlep  v, 
Sautbine,  49  Iowa,  650 ;  Ck>de,  sec.  1580 ;  Laws  of  1888,  chap.  8iB  )• 
Id, 
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86.    IlWOBMATION  FOB  BBLUNO  :  PLEA  OF  FOBMSR  OONTICTION  FOB   NUI- 

8AIICB.  (State  V.  Oraham,  78  Iowa,  668,/o/loi0ed).  State  v.  Brown, 
768. 

26.  NuiBANCB:  iKJUKcnoN:  CONTEMPT:  FDiosHMEirr.    See  Contempt, 
1,2. 

27.  Salb  of  m  HOKBSIXAD :  FOBFBTTUBB.    See  Homestead,  8« 

JUDGES. 

1.      UNCLB     of     PLAINTIFF :     DISQUALIFICATION  :     WAITKB.       Plaintiff 

broujfcht  his  action  for  an  injunction  in  the  district  court,  one  of 
the  jud^  of  which  was  his  uncle,  but  he  procured  his  temporary 
injunction  from  one  of  the  other  judges  or  the  district.  He  then 
let  his  case  lie  for  nearly  two  years,  when  the  defendant  brought  it 
on  for  trial  at  a  term  when  plaintiff 's  uncle  was  presiding  over  the 
court  in  that  county.  The  plaintiff  then  moved  to  have  the  cause 
set  down  for  trial  on  depositions  and  documentary  evidence,  which 
motion  was  overruled.  He  then  moved  for  a  continuance  till  the 
next  term,  and  in  his  affidavit  in  support  of  his  motion  stated  that 
the  presiding  jndge  was  his  uncle,  and  therefore  prohibited  from 
trying  the  case.  This  motion  was  also  overruled.  Plaintiff  then 
moved  for  a  chanf^  of  forum,  on  the  ground  that  the  presiding 
judge  was  prejudiced  against  him,  but  he  did  not  present  the  rela- 
tionship of  the  judge  as  a  reason  for  such  change,  nor  did  he  at 
any  time  specincalr^  call  the  court's  attention  to  section  190  of  the 
Code,  under  which  he  now  insists  that  the  judge  was  disqualified  ; 
the  only  reference  to  that  matter  being  in  his  affidavit  for  a  con- 
tinuance. The  motion  for  a  ohan^  of  forum  was  also  overruled, 
and  upon  a  trial  before  the  court  judgment  was  rendered  for  the 
defenaant,  from  which  i)laintiff  appeals.  Held  that  the  judge, 
being  related  to  the  plaintiff  in  the  third  degree  according  to  the 
civil  law  (2  Bl.  Comm.  207 ;  2  Kent,  Comm.  412),  was,  under  sec- 
tion 190  of  the  Code,  disqualified  from  the  first  to  try  the  cause 
without  the  mutual  consent  of  the  parties,  and  that  nothing  done 
or  omitted  by  plaintiff  amounted  to  such  consent  on  his  part. 
CJuue  p.  Weston,  1S9. 


8.     :  — ~-  :  TBIAL  DE  NOVO  ON  APPEAL.    As  plaintiff  in  such 

c;ise  was  entitied  to  a  trial  before  a  court  of  origmal  jurisdiction, 
and  as  the  trial  below  was  coram  non  judiee,  and  as  this  court  has 
onlv  appelate  jurisdiction,  held  that  a  trial  de  novo  could  not  be 
liHQ  in  this  court,  but  that  the  cause  must  be  remanded  for  trial 
l)L^fore  a  competent  judse.  ( County  of  Floyd  v.  Cheney,  67  Iowa, 
lv.2,  dUiinguithed).    loL 

JVDQUENT. 

1.  JrBisDicnoN ; sebviceof  notice:  evidence  to  ovebcoub  offi- 
C£B*8  BETUBN.  The  retum  of  an  officer  showing  the  service  of  an 
original  notice,  even  though  not  regarded  as  conclusive,  should  be 
deemed  strong  evidence  or  the  facts  as  to  which  the  law  requires 
him  to  certif  jr,  and  should  ordinarily  be  upheld,  unless  opposed  by 
clear  and  satisfactory  proof.  And  in  this  case,  where  the  retnm 
was  supported  by  the  positive  testimony  of  the  officer  who  made  it, 
but  was  denied  by  the  parties  served  and  others,  all  of  whom  testi- 
fied from  memory  only,  i^Tter  the  lapse  of  three  years,  but  their 
testimony  was  contradicted  as  to  incidental  facts,  while  that  of  the 
officer  was  corroborated  by  evidence  that  the  notice  was  handed  to 
him  for  service  on  the  morning  of  the  day  when  he  claimed  to  have 
served  the  same,  held  that  the  evidence  was  insufficient  to  set  aside 
a  judgment  rendered  on  the  return.     Wyland  v.  Frost,  209. 
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8.  LmN  ON  aQUTTY  IN  LAND.  A  jadgment  is  a  uen  upon  the  equitable 
interest  in  real  estate  owned  by  the  defendant  at  the  time  of  its 
rendition,  or  subsequently  acquired.  (Code,  sec.  2882).  Accord- 
ingly, ^Zcl  that  a  judgment  against  defendant  was  a  lien  on  real 
estate  which  he  subsequently  ao<iuired  and  took  possession  of  under 
a  contract  of  purchase,  though  it  had  not  been  conveyed  to  him. 
Band  v.  Qamery  811. 

8.  In  justice's  court  :  transcript  :  duration  of  libn.  A  judgment 
rendered  in  a  justice's  court,  a  transcript  of  which  is  filed  m  the 
district  court,  becomes  a  lien  on  real  estate  for  ten  years  from  the 
filing  of  the  transcript,  and  not  from  the  date  of  the  judgment  only. 
(See  Code,  sec.  8568,  and  MeCoy  v.  Cox,  64  Iowa,  595 ).    Id. 

4.  In  action  at  law  :  sbttino  aside  in  Rquity.  Judgments  in  actions 
at  law  cannot  be  annulled  or  modified  in  equity  except  for  causes 
arising  or  discovered  subsequent  to  their  rendition.  ( Code,  sec. 
2522).  And  so,  where  plaintiff  brought  an  action  on  account 
against  defendant,  but,  pending  the  triu,  elected  to  dismiss  it,  but 
the  clerk  bv  mistake  entered  a  ^neral  judgment  against  him,  and 
he  had  no  knowledge  of  such  mistake  until  the  judgment  so  entered 
was  pleaded  as  a  bar  to  a  second  action  on  the  same  account,  and 
such  defense  was  held  good,  and  judement  was  therefore  rendered 
against  him  in  the  second  action,  tiela  that  a  court  of  equity  could 
not  pronounce  the  last  judgment  a  nullity,  but  that  it  must  be 
regarded  as  a  final  adjudication  of  the  claim.  Lovoery  v,  Oreene 
County,  888. 

5.  In  vacation  under  stipulation  :  validity.  An  agreement  of  all 
the  parties  to  eighteen  like  cases,  the  plaintiff  in  each  being  the 
same,  was  filed  m  the  court  where  all  but  one  of  them  was  pend- 
ing, and  that  one  had  been  removed  to  another  county  for  trial. 
The  effect  of  the  agreement  was  that  the  trial  of  the  one  case 
should  be  conclusive  of  all  the  cases,  and  that  when  either  party 
should  file  a  certified  copy  of  the  judgment  in  that  case,  the  judge 
should  order  and  the  clerk  should  enter  a  like  judgment  in  each  of 
the  other  cases.  Held  that  this  was  a  stipulanon  for  judgment  in 
vacation,  and  that  judgments  entered  in  vacation  pursuant  to  the 
agreement  were  valid.    Western  Land  Co.  v.  Englieh^  507. 

6.  Party  defendant  :  bvidencb.  While  the  omission  to  enter  the 
name  of  a  party  defendant  in  the  appearance  docket,  in  entering 
the  suit  therein,  as  required  by  section  198  of  the  Code,  raises  a 
presumption  that  such  l^rty  was  not  named  as  a  defendant  in  the 
petition,  such  presumption  is  overcome  by  the  decree  in  the  case, 
which  recites  uiat  sucn  party  was  a  defendant.  Toliverv.  Morgan, 
619. 

7.  Jurisdiction  :  entry  of  petition  in  appearance  docket.  The 
failure  of  the  derk,  in  entering  a  suit  in  the  appearance  docket,  as 
required  by  section  198  of  the  Code,  to  enter  the  name  of  one  of 
the  defendants  therein,  does  not,  under  section  200  of  the  Code» 
amount  to  a  failure  to  file  a  petition  as  against  him,  and  does  not 
affect  the  jurisdiction  of  tiie  court  to  render  a  judgment  against 
him.    Id. 

8.    :  servicb  of  notice  ;  finding  of  court  :  construction  of 

DECREE.  The  court,  in  the  decree  of  foreclosure,  expresslv  found 
that  th^ '  *  foregoing  defendants  **  had  been  duly  served  with  notice. 
B.  was  not  named  as  a  defendant  in  the  caption,  nor  tn  any  part  of 
the  decree  preceding  the  quoted  words.  But  in  the  caption  the 
abbreviation  **  et  cU.  "  was  used  to  indicate  that  there  were  other 
defendants  than  the  one  named.  Held  that  this  was  to  be  under- 
stood as  meaning  the  other  defendants  named  in  the  petition  ;  and 
that  this,  together  with  the  fact  that  B.  was  named  later  in  the 
decree  as  a  defendant,  and  the  decree  purported  to  bar  him,  was 
sufficient  to  show  that  the  court  found  that  he  had  been  served 
with  notice.    Id. 
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9.     : :  OONCLUSIVENBSS  OF  DECBEB.    Where  the  fact  of 

service  of  notice  appears  from  the  decree,  it  is  shown  by  the 
recOTcU  if  there  is  nothing  in  any  other  part  of  the  record  showing 
otherwise.    Id. 

10.  LnsN  AFTEB  OANGELLATION.  Where  notes  are  taken  for  the  amount 
of  a  judgment,  and  the  judgment  cancelled,  there  is  no  longer  any 
judgment,  nor  any  lien  on  real  estate  by  virtue  thereof.  Polk 
County  V.  NeUon,  o48. 

11»  — ^— :  DURATION  ov.  A  judgment  ceases  to  be  a  lien  on  real  estate 
after  ten  years  from  the  date  of  its  rendition.  (Code,  sec.  2882) .  Id, 

12.  Bt  didtaxtlt:  sbttino  Asms:  tbbmb:  apfucation  of  bulb. 
Before  a  defendant  against  whom  a  judgment  upon  default  has 
been  entered  is  entitled  to  have  it  set  luide  he  must  show  by  affi- 
davit (1)  a  meritorious  defense  to  plaintiff 's  claim,  or  some  portion 
of  it ;  and  (2)  a  reasonable  excuse  for  having  niade  the  default. 
But  where  tne  court,  upon  hearing  the  motion  tojMt  aside  the  judg- 
ment, required  the  plaintiff  to  remit  a  portion  of  it»  and,  upon  that 
being  done,  overruled  the  motion,  hela  that  such  order  implied  a 
finding  of  facts  showing  a  sufficient  excuse  for  the  def amt ;  for 
otherwise  defendant  would  not  have  been  entitled  to  any  relief ; 
also  that  the  granting  of  such  partial  relief  implied  a  finding,  as 
matter  of  law,  that  defendant  had  shown  a  meritorious  defense  as 
to  a  part  of  plaintiff 's  claim.  And  it  appearing  from  the  record  that 
such  finding  of  law  was  correct,  and  the  findmg  of  fact  being  pre- 
sumed to  be  justified  by  the  evidence,  hdd^  further,  that  the  order 
overruling  tne  motion  was  erroneous,  because  inconsistent  with 
these  implied  findings  of  the  court.  [Sebtebs,  J.,  dissenting], 
Joems  V.  La  Mcca,  706. 

18.  Showing  of  mebits  :  evidenob.  Upon  the  hearing  of  a  motion  to 
set  aside  a  judgment  by  default,  no  evidence  can  be  received  as 
to  the  merits  <^  the  defense  shown,  except  the  affidavits  filed  in 
support  of  the  motion.  If  that  showing  is  sufficient  in  law,  it 
must  be  accepted  for  the  purposes  of  the  motion.  Whether  it  is 
true  in  fact  must  be  determmed  upon  a  new  trial,  if  one  is  granted. 
Id, 

14.  Of  impbisonment:  attack  by  habeas  oobpus.  An  attack  bv 
habecM  corpus  upon  the  validity  of  a  judgment  of  imprisonment  is 
of  a  collateral  character,  and,  unless  the  judgment  is  void,  no 
relief  can  be  obtained  in  such  inquiry.  (See  opinion  for  citations). 
Tumey  v,  Barr,  758. 

15.  :  OB088  ntBEGULABmBs  NOT  AYomiNo:  bebibdy:  habeas 

COBFUS.  The  defendant  in  a  criminal  case  was  indicted  for  grand 
larceny.  He  was  arraigned,  and  personally  pleaded  not  guilty, 
and  a  jury  was  impaneled  and  sworn  to  tiy  and  determine  tlie 
issue  thus  raised.  But  he  was  in  the  custody  of  the  sheriff,  and 
was  not  present  when  the  jury  was  impaneled  and  sworn,  nor 
during  the  trial,  nor  when  the  judgment  of  imprisonment  waa 
rendered  against  him  upon  a  verdict  of  guilty.  Moreover,  the 
verdict  was  not  the.  result  of  the  deliberation  of  the  jury,  but  was 
prepared  by  the  court  and  signed  by  one  of  the  jurors  as  foreman 
unoer  the  direction  of  the  court,  and  no  opportunity  was  given  to 
the  jurors  to  assent  thereto  or  dissent  therefropi ;  and  no  evidence 
was  introduced,  except  the  minutes  of  the  evidence  before  the 
grand  jury^  which  were  reduced  to  writing  by  the  clerk,  and 
returned  with  the  indictment.  Held  that  these  were  gross  irreg- 
ularities, but  that  the  court  had  jurisdiction  of  the  defendant  and 
of  the  subject-matter,  and  therefore  the  judgment  was  not  void ; 
and  that  the  remedy  was  by  motion  for  a  new  trial  in  the  district 
court,  and  if  not  granted,  by  appeal,  and  that  the  errors  could  not 
be  reviewed  and  relief  granted  ui>on  habeas  corpus  proceedings 
against  the  warden  of  the  penitentiary  who  had  nim  in  custody 
imder  the  judgment.    [Reed,  J.,  dissenting,}    Id. 
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10.  Action  on:  what  is  not.    See  Practicey  10. 
17.  Dbobxb  in  ACfTiON  TO  QiHBT  TiTLB.    See  Tax  Sale  and  Deed,  8. 
See  Gabnishhent,  1 ;  Rsplevin,  8 ;  Fobusb  Ai>judioation,  1. 

JUDICIAL  SALE. 

!•  Action  to  bet  aside:  fueading.  A  petition  to  set  aside  an 
execution  sale  of  land  alleged  simply  that  the  defendant  pur- 
chased the  property  at  the  sale  ana  obtained  a  deed  to  it,  and 
had  actual  and  constructiTe  notice  at  the  time  of  the  rights  of 
plaintiff.  Hdd  that  this  was  equiyalent  to  saying  that  uie  had 
paid  the  amount  of  her  bid ;  and  that  plaintiff  could  not  be  heard 
to  claim,  on  appeal,  that  the  testimony  showed  that  she  had  not  so 
paid,  and  was  not  a  bana'fide  purchaser.  May  v,  Sturdivant, 
110. 

3.  Under  juniob  and  senior  uenb  :  bioht  to  rents  duung  tear  for 
REDEMPTION.  Plaintiff  was  the  mortgagee  of  leased  premises,  and 
she  had  foreclosed  her  mortgage  and  tx>u^ht  the  premises  at  fore- 
closure sale,  but  the  year  for  redemption  had  not  expired.  She 
also  had  an  assignment  from  the  mortgsgor  of  all  rents  due  or  to 
become  due.  Defendant  had  bought  in  the  property  at  the  earlier 
judicial  sale  upon  a  junior  judgment,  and  had  received  a  sheriff's 
deed.  Hdd  that  defendant  was  entitled  to  the  rents  from  the 
date  of  his  deed  up  to  the  time  when  plaintiff  should  obtain  a  deed 
upon  her  foreclosure  sale.    Pattan  v.  Varga,  808* 

JURISDICTION. 

1.  Of  foreign  corporation  :  action  aided  bt  attachment  :  former 
ADJUDICATION.  Under  section  2580  of  the  Code,  an  action  against 
a  f  orei^  cori)oration  may  be  maintained  in  the  courts  of  this  state 
when  It  is  aided  b^  attechment  against  the  property  of  such 
corporation  found  within  this  state ;  and  a  judgment  of  a  federal 
court  in  this  state,  dismissing  a  former  action  based  on  the  same 
cause,  but  not  aided  by  atta&ment,  on  the  g^und  that  it  had  no 
jurisdiction  of  the  defendant,  is  no  bar  to  the  subsequent  action 
aided  by  attachment.  Weyand  v.  Atchison,  7.  dt  8*  T,  JEht,  Co,» 
578. 

8.     On  change  of  venue.    See  Venue,  3. 

See  Appeals,  6 ;  Judgment,  1,  7-9 ;  Justices  and  Thbir  Courts,  1. 

JUBY  TRIAL. 

Right  to.    See  Reference,  1. 

JUSTICES  AND  THEIR  COURTS. 

JuRiSDicnoN :  amount.  Where  a  petition  in  justice's  court  claimed 
that  there  was  due^^aintiff  from  defendant  |124.88,  but  demanded 
judgment  for  only  $89,  the  latter  sum  was  the  amount  in  contro- 
vert, and  hence  the  court  had  jurisdiction  of  the  amount. 
JfeF<^  V.  Johnson,  165. 

See  Appeals,  6,  7 ;  Judgment,  8. 

LAND. 

See  Real  Estate  ;  Public  Lands. 

LANDLORD  AND  TENANT. 

See  Assault  and  Battery,  8-5 ;  Real  Estate,  8;  Forcible  Entry 
AND  Detainer,  1,  2 ;  Mines  and  Mining,  2. 
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LEASE, 

1.  Ck>ziBTBUCrnoN  of  farm  leasb.  See  Forcible  Entry  and  Detainer,  9. 

2.  Effbci  of  past  fbbfobxanob*    See  Statute  of  Frauds^  L 

See  MiNBS  and  Mistsq,  1, 2, 

LEVY. 

wee  Attachmbnt,  1 ;  Chattel  Moetqaobs,  2, 6, 

UEN. 
L  Not  obtadtsd  BT  OABNiBHiCBNT.    See  Qamiflhment,  5* 
%    Of  JUDaxEirF.    See  Judgment,  9,  8, 10,  11. 
8b    Bt  levy.    See  Attachment,  1,  2, 4. 

See  Fbiositt  of  BiaHTS. 

LIFE  INSURANCE. 

See  iNStTBANCB,  d-12. 

LIMITATION  OF  ACHONS. 

See  Statute  of  Liicitaiionb» 

IIS  PENDENS, 

See  Fbaudulemt  Convey anoe,  8L 

MALICIOUS  PROSECUTION. 


L 


2. 


8* 


4 


5. 


Evidence.  In  an  action  for  maliciooa  proeecution,  the  plaintiff 
offered  in  evidence  an  affidavit  made  by  tne  defendant,  and  filed  in 
the  prosecution  complained  of,  to  the  effect  that  the  sheriff  was  par- 
tiid  to  tlM  defendant  in  that  case,  and  prejudiced  against  the  pros- 
ecution. Held  that  it  was  properly  eacolnded  as  h&ng  irrelevant. 
Donndly  v.  Burkett,  618. 

In  such  case  certain  records  in  the  prosecution  were 


properly  excluded,  when  offered  by  plaintiff,  because  all  the  facts 
mtended  to  be  proved  thereby  were  •admitted  by  defendant's 
answer.    Id, 


— -^— :  APPBALk  In  such  case,  the  exclusion  of  a  Question  asked 
the  short-hand  reporter  as  to  what  a  witness  testined  to  on  the 
prosecution  cannot  be  reyiewed  on  appeal,  where  there  is  nothing 
to  show  what  fact  was  intended  to  be  elicited.    Id. 


:  8TATBME19TB  TO  COUNSEL.     In  such  case  one  of  defendants 

testified  to  statements  he  made  to  counsel  before  the  prosecution 
was  begun,  and  then,  in  response  to  a  question,  he  testified  that 
he  did  not  withhold  any  fact  in  making  the  statement.  HM 
that  such  testimony  was  properly  admitted.    Id, 


:     NEWSPAPER     STATElfENTS:      OBJECTION    TO:     ESTOPPEL. 

Where  plaintiff,  in  such  case,  offered  parts  of  a  newspaper  state- 
ment in  evidence,  he  could  not  be  heard  to  object  to  the  defend- 
ant's offering  omitted  portions  of  the  same  statement,  on  the 
ground  of  incompetency.    Id, 
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6.  Pbobablb  cause:  instbuction:  oBom*iNa  facts.  In  such  case 
the  court  instructed  the  jurj  that  if  defendants  honestly  thought 
the  plaintiff  guilty  of  the  crime  with  which  they  had  charged 
him,  and  that  belief  was  based  upon  a  knowledge  of  facts  and 
dzcmnatalices  tending  to  show  guilt,  which  were  sufficient  to 
induce  an  ordinarily  reasonable  and  cautious  man  to  belieye 
plaintiff  guilty,  the  jury  should  find  probable  cause.  Held  cor- 
rect and  sufficient,  without  enumerating  and  specifying  the  facts 
which  would  induce  such  belief  of  guilt.  (  Johnson  v*  Milkr,  <(8 
Iowa,  029,  diitinguiahed).    Id. 

MANDAMUS. 

See  Ck>T7irrT  Tbbasubbb,  1« 

MASTER  AND  SERVANT. 

1.  Nbougbncb  of  viob-fbincipal  :  IJABILIT7.  One  who  has  chaise 
of  the  timber-yard  of  a  railroad  company,  and  employs  and  dis- 
charges men,  is  a  yice-principal :  and  one  who  takes  nis  place  when 
absent  is  a  temporary  yice-principal ;  and  for  the  negligence 
of  such  persons,  resultinj^  in  personal  injury  to  a  subordinate 
employe,  the  company  is  liable.  Baldinn  v,  St.  Louig,  K.  dbN.  W. 
Ry.  Co,,  297. 

2.  Nbougbnob:  notice  to  viOB-PBtNOiPAL.  In  such  case,  notice  to 
the  temporary  yice-principal,  when  he  was  acting  as  such,  of  the 
defectiye  piling  of  timbers  which  caused  the  injury,  was  notice  to 
the  company,  re^jpardless  of  the  question  whether  or  not  he  had  anr 
duty  to  perform  m  the  piling  of  the  timbers,  or  in  connection  witn 
tiie  piles.    Id. 

See  Railboadb,  24-84. 

MINES  AND  MININQ. 

1.  MtanNG  lbarb  :  coMSTBUonoN :  dcplibd  bbsbbtation  of  SUBFAOI" 
owifBB*s  BIGHTS.  A  mining  lease  made  by  defendants  granted  to 
plaintiffs  the  right  to  mine  ''  all  the  coal" under  certain  described 
premises.  Oyer  the  premises  so  leased  a  railroad  had  been  con- 
structed, and  was  being  operated  at  the  time  the  lease  was  executed, 
and  the  company  afterwards  enioined  plaintiffs  from  mining  tiie 
coal  under  its  right  of  way,  and  plaintiffs  now  seek  to  recoyer  of 
defendants  the  damages  sustamed  by  reason  of  the  injunction. 
But  held  that  no  reooyery  could  be  had,  because  the  mining  estate 
was  seryient  to  the  surface  estate,  and  the  lessees  took  the  lease 
with  an  implied  coyenant  that  they  would  so  conduct  their  mining 
operations  as  not  to  damage  the  surface  or  dominant  estate  by 
undermining  it.    Mickle  v.  Douglas^  78. 

2.  ^— ^- : :  RIGHT  to  bbx  oyb  buildings  AFTEB  fobfsitubb. 

A  mining  lease  made  by  defendants  to  plaintiffs  proyided  that  if 
the  lessees  failed  to  pay  the  stipulated  royalty  within  thirty  days 
after  the  same  became  due,  and  perform  the  other  conditions  of 
the  lease,  the  same,  and  all  rights  thereunder,  should  be  forfeited, 
and  the  lessors  might  take  possession  of  the  mine  and  all  property 
connected  therewitn.  It  also  provided  that  upon  the  termination 
of  the  lease  the  lessees  might  remove  all  new  ouildings  placed  on 
the  premises  by  them,  unless  all  right  thereto  had  been  forfeited 
by  a  forfeiture  of  the  lease.  JaeUd  that  the  right  to  remove  the 
buildings  within  a  reasonable  time  after  the  lease  was  terminated 
by  a  f oneiture  for  the  non-payment  of  the  royalty  was  not  lost  by 
the  forfeiture  of  the  lease ;  because  forfeitures  are  not  favored  by 
the  law,  and  will  not  be  construed  to  embrace  property  not  clearly 
within  the  meaning  of  the  language  providing  for  the  forfeiture. 
Id. 
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MINORS. 
See  Statuts  ov  LnaTAnoRS,  L 

MISTAKE  OF  LAW. 
See  Cbiminal  Law,  dt 

MONOPOLtES. 
See  Ciinis  and  Towns,  1* 

MORTGAGES. 


1.  Right  of  way  ovkb  pbbmisbs:  who  EimTLED  to  dauaobs. 
Where  the  mortgage  debt  remains  unj^id,  and  the  land  is  not 
sufficient  to  pay  it,  and  the  mortgagor  is  insolyent,  the  mortgagee 
has,  as  against  the  mortgagor,  a  nen  on  the  damages  awarded  for 
right  of  way  over  the  premises.  (  See  Sawyer  v.  Landers^  56  Iowa, 
423).  And  in  such  case,  where  the  mortgagee  assigned  his  mort- 
gage, but  reserved  his  right  to  the  damages,  and  the  mortgagor 
assigiied  his  equity  in  the  land,  and  the  mortgage  was  foreclosed 
and  the  land  exhausted,  leaving  a  balance  of  the  judgment  unpaid, 
which  balance  was  then  assigned  to  the  mortgagee,  held  that  he 
was  still  entitled  to  the  damages  as  against  all  parties,  to  be  applied 
on  the  unpaid  portion  of  the  judgment.    Schctfer  v.  Scha/er,  849. 

2.      SALB  I7NDEB  JUMOB  MOBTOAOB  :  FUBCHASE  BT  MOBTOAOEB  :  AMOUNT 

BID.  When  a  junior  mortgagee  buys  in  the  premises  under  a  fore- 
closure of  his  mortgage  for  less  than  the  amount  of  his  judgment, 
the  unsatisfied  portion  of  the  judgment  ceases  to  be  a  lien  on  the 
property,  but  he  is  not  bouna  to  see  tl^at  the  property  sells  for 
enough  to  satisfy  the  prior  liens  ;  and  he  may  afterwards  take  an 
assignment  of  the  senior  mortgage  and  foreclose  it,  and  sell  the 
land  thereunder.    Herrickv.  TaUman,  441. 

8.  FOBBCLOBUBB :  JUNIOB  MOBTGAOEB  NOT  MADE  PABTY  :  SUBSEQUENT 
F0BBCL06UBB  AS  TO  HIM  :  DECBEE  :  BEDEMFTION.     The  holder  Of  a 

senior  mortgage  foreclosed  and  bought  in  the  land,  but  failed  to 
make  the  junior  mort^^agee  a  party.  Subseouently  he  brought  an 
action  against  the  junior  mortgagee  to  foreclose  his  equity  of 
redemption,  and  a  decree  was  entered,  upon  a  default,  for  the 
relief  sought,  without  allowing  any  time  within  which  redemption 
might  be  made.  Held  that,  if  this  was  error,  it  did  not  avoid  the 
decree ;  and  that,  so  long  as  it  stood  uncorrected,  the  iunior  mort- 
gagee  could  not  redeem  the  land.    Evans  v.  Atkins,  44i9. 

4.  Waste  :  mJUNcnoN.  This  action  was  brought  to  enjoin  the  cut- 
ting of  timber  on  mortgaged  premises,  and  a  temporary  injunction 
was  allowed,  but  the  final  hearing  was  not  had  until  after  the 
premises  had  been  bid  in  by  the  mortgagee,  at  foreclosure  sale,  for 
the  full  amount  of  his  demand- and  costs  ;  but  the  year  for  redemp- 
tion had  not  expired.  The  injunction  was  dissolved  and  the  peti- 
tion dismissed.  Held  that  this  was  right,  because  there  was  no 
ground  for  the  action  in  the  first  place  ;  it  appearing  that  defend- 
ants had  then  ceased  cutting  timber,  with  no  apparent  intention  of 
resuming ;  and  that  the  cutting  already  done  had  been  done  under 
an  agreement  with  plaintiff,  which  provided  for  the  payment  of 
the  proceeds  upon  the  mortgage  debt,  no  intention  to  violate  which 
agreement  was  shown ;  and  the  fact,  which  appeared  at  the  final 
hearing,  that  they  did  not  so  applv  the  proceeds  of  the  timber, 
was  then  immaterial,  since  plaintiff  bought  in  the  premises  for  the 
full  amount  of  the  debt  and  costs.    Ellison  v.  Smyth,  570. 
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6.      FOBBGLOSURB  BBOUN  :     PAYMENT  TO  ATTOBNBY  BY  JT7NI0B  MOBTOA- 

GEB :  AUTHORITY  OF  ATTORNEY  :  SUBROGATION.  C,  8X1  attorney,  had 
authority  from  K.  to  foreclose  mort^gea  in  Iowa  for  him  at  his 
discretion.  In  the  exercise  of  this  discretion,  he  began  the  fore- 
closure of  two  mortgages  while  they  and  the  secured  notes  were 
yet  in  K.'s  hands.  While  the  actions  were  pending,  plaintiff,  a 
junior  mortgagee,  paid  to  C.  the  full  amount  of  the  two  mortgages, 
'  with  the  interest  and  costs  then  accrued,  and  employed  another 
attorney  to  proceed  with  their  foreclosure.  Afterwards  K.  sent 
the  notes  and  mortgages  to  C,  with  knc^wledge  that  the  actions 
had  becoi  commenced  and  were  pending,  and  0.  delivered  them  to 
plaintiff.  Held  that  C.  having  had  the  authority  to  commence 
the  suits,  and  having  afterwards  reoeived  the  papers,  the  defect  in 
his  apparent  right  to  receive  payment  when  made,  caused  by  the 
absence  of  the  papers,  was  cured,  and  tliat  the  transaction  was  in 
the  nature  of  an  equitable  assignment,  entitling  plaintiff  to  be 
subrogated  to  all  the  rights  of  K.,  and  to  prosecute  the  fore- 
closure cases  by  their  original  titles,  but  for  his  own  use  and 
benefit  (Compare  Harbach  v,  Coltn'n,  78 Iowa,  688^.  Sessions 
V.  Kent,  601. 

6.      PUROH  ASB  BY  WIFB  UNDBR  SBNIOB  UBK :  BBDBMPTIOir       Where  the 

mortgagor's  wife  signs  mortgages  only  to  relinquish  her  dower, 
and  to  secure  her  husband's  debts,  she  may  acquire  title  to  the 
land  under  a  foreclosure  of  the  senior  mortgage,  the  same  aa  any 
otiier  person,  and  the  junior  mortgagee,  who  has  been  made  a  party 
to  the  foreclosure,  is  not  entitled  to  redeem  from  her  after  the 
statutory  time  has  expired.    Toliver  v.  Morgan,  619. 

7.  Frauduubnt  TrriA  OF  mobtoagob:  good  faith  of  uobtgagbb. 
Where  a  wife  held  the  legal  record  title  to  land,  but  held  it  in 
firaud  of  her  husband's  creditors,  a  mortgage  made  by  her  and  her 
husband  to  a  person  who  had  no  knowledge  of  the  fraud,  and  taken 
by  him  in  good  faith  and  for  a  valuable  consideration,  was  properly 
decreed  to  oe  a  lien  superior  to  a  judgment  aeainst  the  mortgagors, 
rendered  after,  the  mortgage  was  executed  and  recorded,  and 
superior  to  a  sheriff 's  deed  made  on  the  sale  of  the  land  to  satisfy 
such  judgment,    Clappv.  Saunders,  684 

8.  Fob  chattkl  mobtgages,  see  that  title. 

SeeADTBRSB  Possession,  1;  Judiqal  Saub,  d;  Statutb  of  LmrrA- 
tions,  4. 

MUNICIPAL  COBPORATIONa 

See  Cities  and  Towns:  Countibs;  Schools  A2$n>  School  Distbioxb. 

MURDER. 
Bail.    See  Cbiminal  Law,  11. 

NEGUGENCB. 

1.  Pleading  :  bvidbnob.  Where  a  recovery  is  sought  on  the  ground 
of  certain  negligence  described  in  the  petition,  evidence  of  negli* 
gence  in  some  other  respect  is  properly  excluded.  Davidson  v* 
VentnU  Iowa  By,  Co,, 
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9.  Ov  dbivsb:  mpuTAiiON  to  invited  passbngbb.  In  an  action 
agaiuBt  the  defendant  town  for  an  injury  to  the  plaintiff  caused 
yaj  a  defect  in  defendant's  street,  it  ai^peared  that  plaintiff  was  at 
the  time  of  the  injury  riding  in  the  carriage  of  a  neighbor,  upon 
his  inTttation,  and  tnat  the  carriage  was  driven  by  one  who  nad 
been  the  neighbor's  servant,  but  whose  term  of  serTioe  had 
expired  on  the  previous  day,  and  that  the  driver  was  gniltv  of 
negligence  contributing  to  the  injury,  and  that  plaintiff  neither 
assumed  nor  exercised  any  control  over  the  driver  of  the  team. 
Htld  that  in  such  case  the  contributf^ry  negligence  of  the  driver 
could  not  be  imputed  to  plaintiff  so  as  to  defeat  his  recovery.  (See 
oiiinion  for  cases  distinguished^  and  for  a  discussion  of  the  doc- 
trine of  imputed  n^ligenoe  upon  the  authorities).  Nubii  o.  Town 
cS  Oamer,  ZIL 

8*      :  :  OOMMOWPURPOgE:   QUESTION  FOB  JUBT.     In  SUCh 

case,  if  the  driver  and  the  plaintiff  were  at  the  time  of  the  acci- 
dent engaged  in  the  pursuit  of  a  common  puipose,  the  negligence 
of  the  driver  might  have  been  imputed  to  plaintiff,  under  the  rule 
of  Payne  v.  Chicago,  R.  L  dt  P.  Ry.  Co.,  89  Iowa,  628,  and 
whether  they  were  so  engaged  was  a  question  for  the  jury  under 
the  evidence.    Id* 

See  GmBs  and  Towns,  2,  8 ;  ICasteb  and  Sbbvant,  1,  2 ;  Railboadb, 
11-84. 

NEGOTIABLE  INSTRUMENTa 

See  PB01II880BT  Notes. 

NEW  TRIAL. 

h  Newly-disoovsbbd  evidence,  a  new  trial  should  not  be  granted 
upon  the  ground  of  newly-discovered  evidence  which  is  merely 
cumulative  and  impeaching.    DonneUy  v.  Burkettf  618. 

2.  Newly-disoovbbed  bvidbncb  :  showino  of  diuobnce.  a  new 
trial  on  the  ground  of  newly-discovered  evidence  should  not  be 
granted  upon  a  mere  general  showing  that  the  aflSant  was  unable 
to  find  or  procure  the  evidence  prior  to  the  trial.  There  should  be 
a  showing  of  facta  constituting  diligence.    Boot  v.  Brewster,  081 . 

NOTARY  PUBLIC. 
County  of  :  judiciai.  notice  of.    See  Tax  Sale  and  Deed,  8. 

NOTICE. 

1.  By  BECOBDnra  of  instbumbnts.    See  Chattel  Mortgages,  6,  7. 

2.  Of  pbiob  bquitibb.  See  Chattel  Mortgages,  7 ;  Fraudulent  Con- 
veyance, 7,  9 ;  Vendor  and  Vendee,  1. 

a.    Libpendbnb»    See  Fraudulent  Conveyance,  8* 

NUISANCES. 

1.  Abatement  by  city.    See  Cities  and  Towns,  8. 

2.  Fob  uquob  nuibanceb,  see  Intoxicating  Liquors,  paseim. 

8.  OBSTBUcnoN  OF  BTBEAM:  iNJUNcnoN.  See  Water  and  Water- 
courses, 2. 

OFFICERS. 

See  Boabd  of  Supebvisobs  ;  Cities  and  Towns,  6,  7 ;  Constable  ; 
County  Tbeasurbb  ;  Judges  ;  Schools  and  School  Distbict3. 
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ORIGINAL  NOTICE. 

1.  EviDKNCB  OF  8BBVI0B.    See  Jadgment,  1,  8,  9. 

d.    Fatal  dbfbct  in.    See  Statute  of  LimitatioiiB,  1. 

PARENT  AND  CHILD. 

Custody  of  child  of  divobgbd  passhts  :  coMmTiiBire  to  8Trakobb. 
The  parties  hereto  had  been  divorced,  and  the  contention  was  as  to 
the  right  to  the  custody  of  their  child  of  tender  years.  The  evi- 
dence (see  opinion )  showed  that  the  mother  was  not  a  fit  person  to 
have  the  custody  of  the  child,  and  the  court  decreed  that  it  should 
be  placed  in  the  custody  of  her  brother.  JETeM  that  this  was  error, 
as  it  did  not  afltenatively  appear  either  that  the  brother  was  a 
proper  person  to  be  entrusted  ^th  the  child,  or  that  the  father 
was  not  such  a  person ;  the  rule  being  that  a  child  should  not  be 
taken  from  its  parents  and  committed  to  another  without  an 
aifimative  showing  of  the  unfitness  of  the  parents,  and  ttie  fitness 
of  such  other  person.    Farrar  v.  Farrar^  125. 

PARTIES  TO  ACnONa 

See  Chubchbs,  1 ;  Intoxioatino  Liquobs,  1, 8, 5 ;  Judgment,  6. 

PARTITION. 

Lands  of  estate  :  lonoN  bbfobb  debts  paid.  While  a  partition  of 
the  lands  of  a  decedent  ought  not  to  be  ordered  until  it  is  deter- 
mined that  the  personal  estate  is  snfiAcient  to  pay  the  debts 
( Thomcta  v,  Thonuu,  78  Iowa,  657),  yet  an  action  may  be  begun 
before  that  time,  and  if  it  does  not  appear  at  the  time  partition  is 
made  that  it  will  be  necessary  to  resort  to  the  real  estate  to  pay 
the  debts,  the  decree  ought  not  to  be  disturbed*  Snyder  v.  Snycler, 
255. 

PARTNERSHIP. 

t.  Insolvbnot:  prior  riohts  of  firh  creditors.  Where  a  firm 
makes  an  assignment  for  the  benefit  of  creditors,  the  creditors  of 
the  firm  are  entitled  to  be  paid  in  full  before  a  creditor  of  one 
member  is  entitled  to  anything,  even  though,  as  between  the 
members  themselves,  that  one  member  is  the  eauitable  owner  of 
all  the  firm  property.    In  re  Assignment  of  HooUer,  877. 

2.  No  evidence  to  sstabush.    Fargo  v,  JMeraon,  768. 

PAYMENT. 

1.  In  farmers*  notes  :  diflibd  warranty  as  to  collbctibilitt. 
In  the  citoe  of  executory  contracts  for  the  sale  of  personal  property 
not  open  to  the  inspection  of  the  buyer,  or  not  in  existence  when 
the  contract  is  maae,  and  which  is  not  so  particularly  described  as 
to  leave  no  room  for  q^uestion,  there  is  an  implied  warranty  that 
t^e  property  to  be  furnished  shall  be  merchantable.  (See  MdCflung 
V.  ieUey,  2l  Iowa,  511).  On  the  same  principle,  an  agreement  to 
pay  a  fixed  sum  in  farmers*  notes,  without  specifying  the  particular 
notes  to  be  delivered,  carried  with  it  an  implied  warranty  that  the 
notes  should  be  collectible .    Russell  v.  Cfritchfield,  69. 

2.     :  DEMAND.  In  such  case,  where  the  time  for  the  delivery  was 

fixed,  and  the  defendant  claimed  that  he  had  delivered  sM  the  notes 
required  by  the  agreement,  and  did  not  raise  the  issue  that  no 
demand  had  been  made  for  the  notes  before  the  commencement  of 
an  action  based  on  his  failure  to  deliver  sufficient  good  notes,  hdd 
that  there  was  no  error  in  rendering  judgment  against  defendant 
without  proof  of  demand.    Id, 
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8.      VOLUKTAKT:  to   RSLBASB   ATTACHUBirr  :  RECOVERY  :  INSTRUOnON. 

Defendant  sued  plaintiff  in  attachment,  and  plaintiff,  knowing  all 
the  facts  in  the  case,  Toluntazily  paid  defendant's  demand  for  the 
pnrpose  of  releasing  the  attachment,  but  under  a  promise  (as  he 
alleges  in  this  action  for  the  recoveij  of  the  money)  that  defendant 
would  repay  the  money  if  plaintiff  would  show  him  that  he  was 
not  indebted  to  him  when  tne  attachment  was  begun.  Held  that 
such  promise  of  repayment  was  not  without  consideration,  and  that, 
upon  proof  of  it,  and  of  the  further  fact  that  plaintiff  did  not  owe 
defendant  at  the  time,  plaintiff  was  entitled  to  recover ;  and  that 
the  rule  that  a  voluntary  payment,  with  knowledge  of  the  f ^.cts, 
caAnot  be  recovered,  unless  made  under  compulsion  which  is 
illegal,  unjust  and  oppressive,  did  not  apply.  Lyman  v,  Lauder* 
baughy  481. 

4  : :  FROmBB  TO  REPAY :  ooNBTRTTonoN.  In  such  case  the 

agreement  to  repay  the  money  did  not  require,  as  a  condition  pre- 
cedent to  the  commencement  of  the  suit  to  recover  it,  that  plaintiff 
should  satisfy  defendant  that  he  did  not  owe  it  to  defendant  when 
paid  ;  but  it  was  sufficient  if  he  did  not  in  fact  owe  it,  and  if  that 
fact  was  shown  by  the  evidence  in  the  case.    Id, 

5.    — : :  RECOVERY :  INSTRUCTION.    In  an  action  to  recover  money 

paid  to  secure  the  release  of  an  attachment,  and  under  a  conditional 
promise  to  repay,  the  petition  alleged  that  the  demand  on  which 
payment  was  made  was  illegal  and  unjust,  but  neither  fraud  nor 
extortion  was  alleged  in  the  petition,  nor  shown  bv  the  evidence. 
Held  that  instructions  from  which  the  jury  might  have  found  that 
the  pasrment  was  made  under  fraud,  compulsion  or  extortion  were 
not  warranted  by  the  pleadings  or  the  evidence.    Id, 

0.  Under  cohfulsion  :  recovery.    See  Ck>nspiracy,  1,  d. 
7.    What  is  not.  See  Promissory  Notes,  6. 

See  Accord  and  Satisfaction,  1 ;  Mortoagbb,  S. 

PEDDLINQ. 

What  is  not  :  city  ordinance.  A  peddler  is  one  who  travels  about 
with  merchandise  for  the  purpose  of  selling  it ;  but  a  person  in  the 
service  of  a  resident  business  establishment,  who  goes  about  the 
city  carrying  samples  of  goods  kept  for  sale  by  the  establishment, 
and  solicits  orders  to  be  filled  by  his  employers,  is  not  a  peddler, 
and  is  not  subject  to  punishment  as  a  peddler  under  a  ciw  ordi* 
nance  declaring  sucn  acts  to  be  peddling.  (Compare  Toum  of 
Spencer  v.  Whiting,  68  Iowa,  078).  uity  of  jDavenport  v* 
i&oe.  74. 

PERSONAL  INJURIES. 

1.  Evidence.  In  an  action  for  a  personal  injury,  a  non-expert  may 
state  such  facts  as  to  the  appearance  of  the  injurjr  a  short  time 
after  its  occurrence  as  may  aid  the  jury  in  determming  its  extent. 
Weber  v.  City  of  Creaton,  16. 

2.  Measxtrb  of  DAiCAGES.  A  brakemau,  nineteen  years  of  age,  and 
qualified  only  for  the  work  of  a  laborer,  but  who  was  a  strong  and 
active  man,  was  injured  by  defendant's  negligence  so  that  he  suf- 
fered excruciating  pain  for  a  long  time,  and  the  joints  of  his  ankle 
and  foot  were  stiffened,  making  him  a  cripple  for  life.  Held  that 
this  court  could  not  disturb  a  verdict  of  eignt  thousand  dollars  as 
heang  excessive.    Henry  v.  Sioux  City  <&  P.  By  Co,^  84. 
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8.  Pbior  condition  of  plaintiff  :  syidsnob.  In  a|i  action  for  a  per- 
sonal injury,  an  inquiry  into  the  plaintiff's  physical  condition 
eif^hteen  moths  prior  to  tne  injury  complained  of  is  immaterial, 
where  no  connection  between  that  condition  and  her  condition  at 
the  time  of  the  alleged  injury  is  shown  or  pleaded.    RedflM,  v. 

See  Cities  and  Towns,  2-^ ;  Railboads,  11-14,  24-84 ;  Assault  and 
Batteby. 

PHARMACIST. 

1.  Person  selling  drugs  on  foreclosure  or  judicial  sale  need 
NOT  BE.    See  Chattel  Mortgages,  4. 

2.  Sale  of  liquors  by.    See  Intoxicating  Liquors,  14, 19,  20,  28,  24. 

PLEADING. 

1.  Confession  and  ayoidanoe  :  confession  by  implication.  A  plea 
in  avoidance  must,  for  the  purposes  of  the  plea,  confess  the  matter 
which  it  seeks  to  avoid ;  but  such  confession  need  not  be  in  terms, 
but  may  be  by  implication ;  and  such  implication  will  arise  by 
operation  of  law  where  the  plea  in  avoidance  does  not  deny  any  of 
the  matter  sought  to  be  avoided.  Dcty  v.  MiU'Ownen*  Mut,  IHre 
Ing.  Co.,  624. 

2.  Reply  :  confession  and  avoidance  :  effect  of  upubd  confes- 
sion on  impubd  denial.  Since  the  averments  of  an  answer  in 
which  no  counter-claim  is  pleaded  are  deemed  to  be  denied  by 
operation  of  law,  and  since  a  denial  implied  by  law  is  governed  by 
the  same  rules  as  one  formally  pleaded,  and  since  inconsistent 
defenses  may  be  stated  in  the  same  reply,  it  follows  that  the  denial 
which  is  implied  by  law  is  not  waived  by  pleading  a  defense  in  the 
reply  which  is  inconsistent  therewith.  And  in  this  case,  where 
defendant  pleaded  a  certain  fact  in  defense,  and  plaintiff,  in  his 
reply,  pleaded  matter  in  avoidance,  without  fully  admitting  such 
defense,  hM  that,  while  he  must  be  regarded  as  admitting  it  for 
the  purposes  of  his  plea  in  avoidance,  yet  it  is  not  to  be  regarded  as 
admitted  as  against  the  denial  which  arose  by  operation  of  law,  so 
as  to  relieve  tiae  defendant  from  the  burden  of  proving  it.  (See 
opinion  for  cases  cited).    IdL 

8.  Action  at  law  :  change  to  equity  by  amendiibnt.  A  party  is 
not  estopped,  by  beginning  his  action  at  law,  from  amending  his 
pleadings  before  the  final  submission,  so  as  to  change  it  into  an 
equity  action.    Barnes  v,  HMa  Fire  Ina,  Co.,  11. 

4.  Several  causes  of  action  in  undivided  petition  :  demurrer. 
Where  a  petition  not  separated  into  divisions  contains  distinct 
causes  of  actions,  a  demurrer  to  one  of  them  may  be  sustained,  and 
tlie  plaintiff  cannot  urge  the  defect  of  his  pleading  to  defeat  the 
demurrer.  ([Compare  Wright v,  Connor,  84  Iowa,  242).  Burluine 
V.  Sguiree,  69. 

5.  Order  to  divide  count  :  substitute  not  in  compuanoe  stricken 
OUT.  Plaintiff,  in  one  count,  sued  defendant  for  constructing  side- 
tracks in  front  of  his  premises ;  for  improperly  using  such  tracks : 
for  casting  snow  upon  his  premises ;  and  for  constructing  drains 
and  ditches,  and  depositing  dead  animals,  in  front  of  his  premises. 
Held  that  the  court  properly  ordered  him  to  plead  his  separate, 
causes  of  action  in  separate  counts  ;  and  that,  when  he  filed  a  sub- 
stitute without  attempting  to  oompl]^  with  the  order,  the  court 
properly  sustained  a  motion  to  strike  it  from  the  files.  O  ^Conner 
V.  Chicago,  ILLdbP.  By.  Co,,  617. 
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6.  Axemmssn :  stbioksn  from  filbb  :  AcnoN  on  ouabdian's  bond. 
A  minor,  just  prior  to  his  majority,  assigned  a  portion  of  his  estate 
to  plaintiff,  and  after  his  majority  assigned  the  whole  of  it  to  P, 
Afterwards,  P.  recorered  ajudgment  for  thd  whole  in  an  action 
on  the  guardian's  bond.  While  this  action  was  pending,  plaintiff 
commenced  an  action  on  the  guardian's  bond  to  recover  the  amount 
assigned  to  him,  and,,  b^  amendment,  he  made  P.  a  party.  Plain- 
tiff 's  real  ground  of  action  against  P.  was  that  the  latter,  as  a  part 
of  the  consideration  of  the  assignment  to  him,  had  agreed  to  pay 
plaintiff ;  but  plaintiff  pleaded  this  fact  for  the  first  time  at  the 
close  of  the  evidence.  Heid  that  the  court  did  not  abuse  its  discre- 
tion in  striking  this  amendment  from  the  files,  because  it  was  the 
first  plea  of  any  real  cause  of  action ;  the  original  action  on  the 
guardian's  bond  being  without  ground,  since  the  fl:uardian  had 
already  been  adjudged  to  pay  the  money  to  P.  NeUon  v,  Haya, 
671. 

7.  RBFBTznoN :  snuKXNa  0T7T.  A  party  is  not  prejudiced  by  striking 
out  a  portion  of  his  answer,  when  the  same  defense  is  set  up  in 
another  part  of  his  answer  which  is  allowed  to  stand.  Van  Jaom 
V.  Overman,  421. 

8.      AVBNDMSNT  :  TDfB  TO  ANSWBB  :  WHEN  NOT  OBANTED.      There  isno 

error  in  refusing  time  to  answer  an  amendment  filed  to  conform 
the  petitioit  to  the  proofs,  where  the  record  shows  that  the  cause  was 
in  fact  tried  upon  the  theory  disclosed  by  the  amendment.  Oearge 
V.  Swafford^  491. 

%.  Ambndment  :  GHANGB  OF  FBAYEB.  Where  a  plaintiff,  upon  certain 
f lUSts  stated  in  his  petition,  prays  for  relief  to  which  such  facts  do 
not  entitle  him,  he  may  properly  be  allowed  to  file  an  amended 
petition,  setting  up  the  same  facts  substantially,  and  ^ying 
for  appropriate  rehef,  and  then  to  withdraw  and  dismiss  his 
origixua petition.    Cook  v.  Chicago,  ILLdb  P.  By.  Co.,  169. 

10.  Ambkdmxnt  :  dibobbxion  of  ooubt.  It  Is  within  the  discretion  of 
the  court  to  allow  a  material  amendment  to  be  made  in  the  plead- 
ingsatany  time.  (Ck)de,  sec  8689).  EOieh  v.  Maton  City  dt 
Ft.  D.  Ry.  Co.,  448. 

11.  Ambndhbnt  to  petition  :  admission  bt  failubb  to  answbb.  An 
amendment  to  a  petition  setting  up  a  material  fact,  which  is  not 
denied  l^  answer,  is  regarded  as  admitted*  (  Code,  sec.  2712 ). 
Id.  * 

See  CoNSFiBACY,  1 ;  Insttranob,  4-7 ;  JtmioiAL  Salb,  1 ;  Nbolioencb,  1 ; 
Payment,  2 ; P&AcrncB,  6;  Pledgb,  1  ;Pbomis80BT Notes,  1,2, 6-8  ; 
Statute  of  Limitations,  8. 


'  POSSESSION. 

1,  CoNSTBtTonvB}  OF  LAND  VNDBB  TAX  DBBD.    See  Taz  Sale  and 
Deed,  12. 

2.  Of  land  :  NoncE  of  Bianrs.    See  Vendor  and  Vender  L 

See  Adtxbsb  Possession  ;  Gift,  8. 
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PRACTICE  AKD  PBOCEDITBE. 

1*  AfiOUMBNT  TO  JURY :  NXDIBSB  OF  COUNSEL.  Every  party  to  an 
action  tried  to  a  jury  10  entitled  to  have  every  fact  or  point 
essential  to  his  case  called  to  the  attention  of  the  jory  by  his  counsel 
in  argument ;  and,  guided  by  this  principle,  the  court  may,  in  its 
discretion,  determine  whether  one  or  more  counsel  shall  address  the 
jury  either  in  the  opening  or  dosing  of  the  argument.  Accordingly, 
where  plaintiffs  had  two  counsel,  and  one  of  them  addressed  the 
jury  in  the  opening  argument,  and  then  stated  that  thev  would 
next  be  addressed  oy  counsel  for  defendant,  after  which  his  asso- 
ciate would  address  them  further  on  behsuf  of  the  plaintiffs,  and 
the  court  then  adjourned  until  the  next  morning,  when  defendant's 
counsel  waived  their  right  to  address  the  jury,  whereupon  plain- 
tiff *s  counsel  who  waste  have  made  the  closing  argument  claimed 
the  rif  ht  to  futher  address  the  juij,  which  claim  was  denied,  held 
that  this  court  could  not  say  that  in  this  the  court  abused  its  discre- 
tion ;  it  not  appearing  thaA  there  was  any  failure  by  the  counsel 
who  addressed  tne  jury  to  fully  and  fairly  i>resent  every  fact  and 
point  material  to  plaintiffs'  case.  (  See  opinion  for  statutes  consid- 
ered ).    Carruthers  v.  McMurray,  178. 

2.      MiSOONDUCT  OF  COUNSEL  :  DUTY  AND  DISCRETION  OF  TRIAL  COURT : 

APPEAL.  It  is  improper  and  censurable  practice  for  an  attorney  to 
make  statements,  designed  to  prejudice  a  party  to  the  suit,  which 
are  not  justified  by  the  record  in  the  case ;  and  a  question  which 
charges  dishonesty,  though  withdrawn,  maji  be  as  prejudicial  as  a 
statement  to  the  same  effect.  And  it  is  the  duty  of  courts  to  require 
attorneys  to  observe  this  rule,  and,  when  it  is  violated,  to  set  aside 
tlie  verdict,  unless  satisfied  that  the  misconduct  was  not  instru- 
mental in  securing  it.  But  an  application  to  set  aside  the  verdict 
must  be  determined  by  the  trial  court  in  the  exercise  of  a  sound 
discretion,  and  this  court  will  not  interfere  unless  an  abuse  of  such 
discretion  is  shown.    C^eorffe  v.  Stoaffordt  491. 

&  Examination  of  witnesses:  control  of  counsel.  A  witness 
was  asked  on  cross  examination,  in  language  hardly  proper, 
whether  his  testimony  was  not  false,  which  question  he  resented. 
Another  question  of  like  import  was  then  asked,  to  which  an  objec- 
tion was  sustained.  Held  that  the  court  properly  stopped  the 
course  of  the  examination ;  because,  while  witnesses  may  be  so 
interrogated  as  to  test  their  truthfulness,  this  should  be  done  in 
such  a  manner  that  unseemly  scenes  between  them  and  counsel  may 
be  avoided.    Baldwin  v.  8t.  Louis,  K.  A  N.  W.  Ry,  Co,  d97. 

4  Motion  to  produce  books  of  account  :  discretion  of  court. 
A  motion  to  compel  the  plaintiff  to  produce  his  books  of  account 
for  the  purpose  of  being  inspected  and  copied  was  made  on  the 
morning  of  the  day  set  for  the  hearing  of  the  case.  The  plaintiff 
resided  and  did  business  in  Chicago,  and  the  issues  in  the  case  had 
been  made  up,  and  the  case  set  down  for  hearing  on  depositions, 
six  months  previous  to  the  motion.  Held  that  the  court  did  not, 
in  overruling  the  motion,  abuse  the  discretion  vested  in  it  by  the 
statute.  (See  Code,  sees.  8685,  8686,  and  AUxeon  v.  Vawghn^  40 
Iowa,  421 ).    Schmidl  v.  JSTiser,  457. 

5.  Trial  notices  :  rule  of  court  :  construction  :  review.  A  rule 
of  the  district  court  provided  for  making  orders  during  the  term 
for  tiie  service  of  trial  notices  ten  days  prior  to  such  date  as  the 
court  might  name ;  and  that  court,  in  construing  the  rule,  held 
that  it  authorized  an  order  for  the  service  of  a  trial  notice  in  a 
special  case.  Held  that  this  was  a  reasonable  construction  of  the 
rule  ;  but  that  if  it  were  doubtful,  admitting  of  an  honest  difference 
of  opinion,  this  court  would  not  interfere  with  that  court's  con- 
struction of  its  own  rule.  Baldwin  v,  St  Louis,  K,  dt.  N.  W*  By. 
Co.  897. 


ft 
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6.  STU1K150  OX7T  PLSA  :  KBSTORATION  AFTBB  BVIDBNCB  CLOSBD  :  FUR- 
THER EviDEMCB:  PREJUDICE  WAIVED.  The  court  sustained  a 
motion  to  strike  out  a  division  of  plaintiff 's  answer  designed  to 
plead  an  estoppel.  After  the  evidence  had  been  offered  and  the 
arg^ument  to  the  jury  begun,  the  court  ccmcluded  that  an  estoppel 
hfi3  been  well  pleaded*  and  offered  plaintiff  the  privilege  of  intro- 
ducing evidence  on  that  issue.  Plaintiff  then  introduced  one  wit- 
ness, but  did  not  ask  for  delay  to  procure  other  evidence,  and 
made  no  objection  to  proceeding  at  once  to  the  submission  of  the 
case  to  the  jury.  HM  that  it  was  the  privilege  and  duty  of  the 
court  to  correct  its  ruling,  if  found  to  be  erroneous,  but  that  it  was 
plidntiff'sduty  to  ask  for  such  further  action  as  would  save  him 
from  prejudice  after  such  correction ;  and  that,  having  consented 
to  the  Buomission  of  the  cause,  he  could  not,  on  appeiu,  be  heard 
to  complain  that  he  was  prejudiced  by  the  court's  action.  Van 
Horn  v.  Overman^  421. 


7.  EvmSNCB :  facts  known  to  judgib.  It  would  Mem  that  in  passing 
upon  a  motion  to  strike  a  bill  of  exceptions  from  the  files,  the 
court  may  consider  facts  known  to  himself  and  stated  at  the  hear- 
ing, as  well  as  affidavits  filed  in  the  case.    Fwter  v.  Hinsen,  291. 

8.  TlLOio  PAPERS :  WHAT  ESSENTIAL.  Where  a  bill  of  exceptions  was 
left  with  the  judge  to  be  corrected,  signed  and  filed  by  him,  and 
he  handed  it  to  the  clerk  to  be  filed,  hisld  that  it  was  filed  in  con- 
temphttiott  of  law,  even  though  the  clerk  failed  to  indorse  it  as 
filea  and  to  make  a  note  of  it  in  the  appearance  docket.  (  Ck)m- 
pare  Rayer  v,  Foster,  62  Iowa,  821,  and  State  v.  Brigge,  68  Iowa, 

•     416).    IcL 


0.  Procedure  :  to  collect  judgmeztt  against  guardian  :  order  in 
PROBATE.  Plaintiff,  in  a  suit  by  attachment  against  defendant's 
wiurd,  had  procured  judgment  in  the  district  court  against  defend- 
ant, in  his  capacity  as  guardian,  as  eamishee.  Afterwards, 
defendant  having  failed  to  pay  the  judgment,  plaintiff  in  the 
same  court,  acting  as  a  court  of  probate,  procured  an  order  com- 
manding defendant  as  guardian  to  pay  the  judgment.  Held  that 
this  was  a  proper  method  of  collecting  the  judgment.  Coffin  v. 
Einminger,  80. 

10.    :  :  LIMITATION   OF  TDIB  :  CODE,   SBCnON  2521.     It  is 

no  objection  to  such  procedure  that  the  application  to  the  court  of 
probate  was  made  in  less  than  fifteen  years  after  the  rendition  of 
the  judgment,  for  such  application  was  not  an  action  upon  the 
judgment  within  the  meanmg  of  section  2521  of  the  Code,  prohib- 
iting actions  on  judgments  of  courts  of  record  within  fifteen  years 
after  their  rendition.    Id, 


11.  For  PRACTICE  IN  CRDaNAL  CASES,  See  Criminal  Law,  passim. 

12.  Special  interrogatories.    Se^  Instructions,  19,  20l 

See  Ck)NTiNUAN0B,  1,  2 ;  Evidence,  passim ;  Intervention,  1 ;  Plead- 
ing, passim ;  Practice  and  Procedure  in  Supreme  Court. 
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PBACnOE  AND  PROCEDURE  IN  SUPREME  COURT. 

1.  Notice  of  appeal  :  servioe  om  clerk  :  proof  :  notice  lost  :  cob- 
REcnoN  OF  record  :  WAIVER.  A  failure  to  have  the  transcript 
show  a  service  of  the  notice  of  appeal  upon  the  clerk  of  the  trial 
court  is  not  of  itself  sufficient  to  defeat  the  appeal,  where  the 
appellant  shows  by  affidavit  that  the  notice  was  in  fact  served  on 
the  clerk,  but  that  the  notice  itself,  with  the  proof  of  such  service, 
has  been  lost  from  the  records  below.  In  that  case  he  may  have  a 
continuance  for  the  purpose  of  perfecting  the  record  in  the  trial 
eourt.  (Oardner  V,  Burlington;  C.  R:  AN.  Ry,  Co.,  68  Iowa, 
589).  where,  however,  the  atistract  recites  that  the  notice  was 
duly  served  on  the  clerk,  and  the  appellee  does  not  ask  to  have  the 
lost  notice  restored,  and  does  not  object  to  the  competency  of  the 
evidence  offered  in  this  court  to  show  the  fact  of  service,  the 
cause  may  be  submitted  on  its  merits.    Maleomsen  v.  Chraham,  54. 

2,  AssignmeKt  of  ERRORS :  TOO  GENERAL.  Two  of  the  twenty-nine 
grounds  of  the  motion  for  a  new  trial  in  this  case  were :  ( 1 )  '*  The 
verdict  is  contraiy  to  law,"  and  (d)  **  The  verdict  is  contrary  to 
the  evidence."  The  only  reference  to  the  grounds  of  the,  motion 
made  in  the  assignment  of  errors  was  as  follows:  '*The  court 
erred  in  not  granting  plaintiff 's  motion  to  set  aside  the  verdict, 
arrest  the  judgment,  and  grant  a  new  trial,  for  the  reasons  stated 
therein,"  and  the  question  whether  the  verdict  was  sustained  by 
the  evidence  was  not  otherwise  presented.  Held  that  the  assign- 
ment was  too  general  to  raise  that  question  on  appeal.  Duncombe  v. 
PowerSp  185. 

# 

8.  Assignment  of  errors  ;  rttlings  on  evidence  :  too  general.  The 
assignment  of  errors  in  the  admission  and  exclusion  of  evidence 
in  this  case  (for  which  see  opinion  )  is  ?ield  to  be  too  general  to 
present  any  question  for  review.    Id. 

4.  EvmSNCE  WANTING.  Where  the  abstract  does  not  purport  to  con* 
tain  all  the  evidence,  and  appellee  insists  that  a  larse  part  of  it  is 
omitted,  this  court  cannot  consider  whether  the  verdict  was  sus- 
tained by  the  evidence.  Chray  v,  Chicago,  M,  db  St,  P.  By.  Co., 
100. 

■  ■  ■  • 

6.  Statement  of  abstract  as  to  evidence.  Setttne  out  in  the 
abstract  a  certificate  of  the  trial  judge,  to  the  effect  that  the  bill  of 
exceptions  contains  all  the  evidence,  is  not  equivalent  to  saying 
that  the  abstract  contains  all  the  evidence,  and  is  insufficient  to 
justify  this  court  in  reviewing  the  evidence  to  see  whether  it  bus* 
tains  the  judgment  appealed  from.    WcUrod  v.  Fkmigan,  805. 

(L  Meaning  of  **  record  " :  too  technical.  After  defendant  had 
introduced  his  evidence,  the  plaintiff  moved  the  court  to  instruct 
the  iurv  to  find  a  verdict  in  his  favor  based  upon  the  record 
that  had  been  made  in  the  case.  An  objection  in  this  court, 
that  the  motion  was  not  based  on  the  evidence,  because  it  had  not 
yet  been  made  of  record,  held  too  technical  for  consideration,  in 
view  of  the  evident  meaning  of  the  words  as  used.  Martyn  v, 
Lamar,  285. 

7.  Amendment  of  abstract  :  time.  An  appellant  has  a  right  to  file 
an  amendment  to  his  abstract,  when  done  before  the  argument  of 
appellee  is  served  on  him,  and  in  ample  time  to  permit  appellee 
to  make  any  argument  he  desires  on  the  record  as  amended. 
Qroneweg  v,  Kuaworm,  287. 
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8.  Trial  ds  novo:  certification  op  bvidbkcb  by  deposition.  A 
recital  in  the  certificate  of  the  trial  judge  to  the  evidence  in  an 
equity  casd,  that  the  cause  was  submitted  upon  packages  of  depo- 

sitions  filed  upon  certain  dates,  does  not  identify  such  evidence  as  <\ 

required  by  chapter  85,  Law^  of  1883,  repealing  and  amending  sec- 
tion 2742  of  the  Code.  The  certificate  should,  by  setting  out  the 
name  of  the  witness,  or  the  name  of  the  officer  before  whom  the 
deiK>sition  was  taken,  and  the  date  when  taken,  or  other  explicit 
recital,  identify  ^th  certainty  the  items  of  evidence  referred 
to.  {Cross  17.  Burlington  A  S.  W.  Ry.  Co.^  68  Iowa,  68,  which 
arose  before  the  enactment  of  said  statute,  distinguished),  Bunge 
V.  Hahn,  783. 

9.  Trial  de  novo  :  DEFBcnvB  abstract.    The  certificate  of  the  trial 

judge  that  the  record  contains  all  the  evidence  introduced  and  ^ 

offered  is  not  sufficient  to  authorize  a  trial  de  novo  in  this  court, 
where  the  abstract  fails  to  state  that  it  contains  all  the  evidence 
contained  in  the  record.    PoUe  County  v.  Nelson^  648. 

10.  Trul  db  novo:  certification  of  eviobncb.    Where  the  trial     , 
,        judge,  at  the  trial  term,  certified  to  the  short-hand  reporter's  notes 

as  containing  all  the  evidence  introduced  and  offered,  together 
with  objections  and  rulings  thereon,  and  exceptions  of  parties  ;  and 
the  reporter,  within  six  months,  filed  in  the  clerk's  office  a  duly 
certified  translation  of  his  notes,  with  a  transcript  of  the  judge's 
certificate,  held  that  the  evidence  was  sufficiently  certified  to 
authorize  a  trial  de  novo  in  this  court.    ( Compare  Merrill  v.  Boufe,  ^ 

69  Iowa,  658).    Adams  County  v.  Graves,  642. 

11.  Trial  db  novo  :  objection  to  bvidbnce.  When  a  case  is  triable 
denovo  in  this  court,  an  objection  to  the  competency  of  evidence, 
which  was  made  below,  may  be  renewed,  even  though  no  excep- 
tion was  taken  to  its  admission  below.  Cochrane  v,  Breckenridge, 
218. 

12.  Trial  db  novo  :  kind  of  aotion.  Where  it  appears  from  the 
record  that  in  the  trial  below  both  the  parties  and  the  court 
regarded  the  action  as  an  equitable  one,  and  that  it  was  tried  upon 
that  theory,  it  will  be  so  regarded  and  tried  in  this  court.  Bryant 
V.  Fink,  516. 

18.    QTTBSnON  NOT  RAI8BD  BELOW  :  KIND  OF  FR0CBEDIN08.     This   Cause 

liaving  been  begun  and  tried  in  the  court  below  as  a  law  action, 
without  any  objection  on  the  part  of  defendant,  he  cannot,  on 
appeal,  be  heard  to  complain  that  it  should  have  been  tried  as  an 
action  in  equity.  He  should  have  moved  in  the  trial  court  to 
transfer  it  to  the  equity  calendar,  as  provided  by  Code,  section 
2514.    Spdman  v.  QiUr  717. 

14.  Rulings  on  xyidbnce  :  no  exceptions.  The  admission  of  incom- 
lietent  evidence  against  appellant's  objection  is  no  ground  for  a 
reversal,  where  the  recorcl  does  not  show  that  exceptions  were 
taken  and  preserved  to  the  rulings  of  the  court  admitting  the  evi- 
dence.   Id, 

15.  No  APPEAL  taken  :  objection  too  late.  Where  an  appellee  appears 
in  this  court,  files  an  additional  abstract,  agrees  to  the  record  for 
submission,  resists  a  motion  for  a  continuance,  and  makes  the . 
first  argument  in  the  case^  he  cannot  be  heard  to  say  that  no  appeal 
has  been  taken,  when  the  appellant's  abstract  alleges  to  the  con- 
trary, and  he  denies  it  for  the  first  time  in  his  reply.  Roundy  v,  * 
£en<,  662. 

16.  Objection  not  raised  below.  An  objection  not  shown  by  the 
record  to  have  been  raised  in  the  court  below  cannot  be  heard  in 
this  court.     Wyland  v.  Frost,  209. 
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17.    QUISnON  NOT  RAI8BD  BELOW  :  FAILURE  OF  OONSIDERATIOK.     In  AA 

action  for  money  to  be  paid  upon  the  delivery  of  a  releaeey  no 
claim  was  made  below  tnat  the  release,  if  executed  and  delivered, 
would  have  been  a  le^al  nullity,  and  that  hence  the  agreement  to 
deliver  it  was  no  consideration  for  the  promise  to  pay.  Held  that 
that  question  could  not  be  raised  for  the  first  time  on  appeaL 
NeUon  v.  WUsan,  710. 

18.  Objectiok  not  raised  below.  .This  oourt  will  not  consider  objec- 
tions to  rulings  on  instructions  which  were  not  raised  in  the  trial 
court.    Chray  v.  Chicago^  M.  A  St,  P.  Ry.  Co,,  100. 

19.  Evidence  :  no  proper  objections  below.  Merely  to  object  to 
evidence  without  giving  any  grounds  for  the  objection  layB  no 
foundation  for  a  review  of  the  evidence  in  this  court.  Leifia  v, 
Lewis,  069. 

20.  Objection  to  petition  :  too  late.  Where  defendant  answered 
the  petition,  went  to  trial  and  introduced  his  evidence,  and  did 
not  attack  the  sufficiency  of  the  petition  in  any  form,  either  before 
or  after  verdict,  held  that  he  coold  not  do  so  on  appeal.  Martyn 
V.  Lamar,  280. 

'21.  Instructions:  review.  The  instructions  given  on  the  trial  are  the 
law  of  the  case  for  the  jury,  and  the  appellee  in  this  court 
cannot  be  heard  to  say  that  they  are  wronx,  in  order  to  avoid  a 
reversal  on  the  ground  that  the  verdict  of  the  jury  is  in  conflict 
theiewith.    Ehineev,  Chicago  AN.  W.  Hy,  Co.,  597. 

22.  Instructions  ASKED  BY  APPEUiANT:  objections  on  appeal.  One 
cannot  on  appeal  be  heard  to  object  to  instructions  given  at  his 
own  request.    Dunoonibe  v.  Powere,  185. 

28,    :  FAILURE  TO  ot^E  WHEN  NOT  ASKED.    When  the  court  fully 

and  fairly  presents  the  ieeues  and  directs  the  jury  as  to  their  duty, 
a  party  cannot  on  anpeal  be  heard  to  con^^lain  that  other  Instruc- 
tions, not  asked  by  mm,  were  not  given.    Id. 

24.  :  REVIEW  :  no  foundation  for.  An  appellant  cannot  com- 
plain in  this  court  of  instructions  given  to  which  he  did  not  except, 
nor  of  the  neglect  of  the  court  to  give  a  special  instruction  which 
he  did  not  ask  for.    Id. 

25.  Instruction:  no  exception  taken.  Where  no  exception  was 
taken  to  an  instruction,  nor  to  a  motio^  for  a  new  trial  based  on 
error  in  giving  it,  this  court  cannnot  review  it.  Lewis  v.  Lewis, 
669. 

26.  Examination  of  witnesses  :  defectivb  abstract.  Whether  the 
conduct  of  the  trial  court  in  examining  witnesses  was  erroneous  or 
prejudicial,  is  a  question  which  cannot  be  considered  on  anpeai 
when  the  abstract  does  not  give  all  the  evidence  and  proceeamgs 
on  the  trial.    Id. 

27.  Prejudice  presumed  from  error.  Where  the  jury  found  gene- 
rally for  defendant  upon  several  defenses  pleaded,  and  the  court 
gave  an  erroneous  instruction,  unfavorable  to  plaintiff,  as  to  one 
of  the  defenses,  and  it  could  not  be  determined  that  the  verdict 
was  not  based  on  that  defense,  and  thus  influenced  by  the  errone- 
ous instruction,  held  that  prejudice  to  plaintiff  must  l>e  presumed, 
and  the  cause  reversed.    Hiobard  v,  Zenor,  471. 

28.  Error  without  prejudice.  Errors  committed  in  favor  of  an 
intervener,  to  whom  no  relief  of  any  kind  is  finally  granted,  are 
without  pr^udice,  and  no  ground  of  complaint  on  appeaL  Farm- 
ers' Bank  o/Jessup  v.  Arthur,  129. 
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90.  Evidbncb:  bulixos  kot  frbjudicial.  Bolings  admitting  and 
excluding  evidence  which  could  not  affect  the  verdict  either  waj 
are  not  preiudical,  even  if  erroneous,  and  are  no  ground,  for 
reversal.    State  v,  Pugalej^,  742. 

90.  Feoh  BULiNos  ON  BViDBNCB :  NO  FBSJUDiOB  SHOWN.  In  an  action 
for  injuries  on  account  of  a  defective  bridge,  there  was  judgment 
for  the  defendant,  and  plaintiff  appeals,  and  assigns  errors  only 
upon  rulings  on  evidence.  But  there  is  nothing  m  the  abstract 
snowing  tlmt  he  introduced  or  offered  any  evidfence  of  damages 
sustained  by  him.  Held  that  the  errors  complained  of  must,  in 
the  absence  of  such  evidence,  be  regarded  as  without  prejudice. 
Connelly  v.  Cedar  County^  586. 

SI.  JuBisDienoN :  no  showino  of  appbal  taken.  This  court  has  no 
jniisdictioB  of  a  cause  in  which  the  abstract  fails  to  show  that  an 
appeal  has  been  taken  or  attempted.    Id. 

82.  PBAanGBiBxyBBSALFO&NOJHiNALDAMAOBS.  This  court  will  not 
reverse  a  cause  for  the  mere  error  of  the  trial  court  in  refusing  to 
award  nominal  damages  to  the  appellant.  Thorp  v.  Bradley,  50 ; 
Stewart  v.  Trotter ^  96. 

38.  Complaint  of  rbmarkb  of  go0BT  :  bbcobd.  The  court,  in  the 
course  of  the  cross-examination  of  the  complaining  witness  on  >a 
trial  for  an  assault  with  intent  to  rape,  directed  the  defendant  s 
counsel  to  treat  the  witness  with  respect.  It  did  not  appear  from 
the  record  that  any  disrespect  had  been  shown  in  the  words  used 
by  counsel,  but  there  was  nothing  to  show  his  manner,  nor  the 
manner  of  the  court  in  directing  him.  Held  that  this  court  must 
•  presume,  in  favor  of  the  trial  court,  that  there  was  some  just 
ground  for  the  direction  to  counsel,  and  that  it  was  given  in  a 
proper  manner.    State  v.  Hatfield,  h9^, 

84.  Misconduct  of  counsbl  :  bboobi>.  This  court  cannot  pass  on  the 
effect  of  misconduct  of  counsel  below,  when  the  only  reference 
thereto  in  the  record  is  in  the  form  of  a  statement  contained  in  the 
motion  for  a  new  trial.  (See  Baybum  v.  Central  Iowa  By.  Co,, 
74  Iowa,  687).    Gray  v.  Chicago,  M.  <£  St.  P.  By.  Co.,  100. 

85.  Ebrors  assigned  but  not  aboubd,  and  vioe  tbbsa.  Errors 
assigned  but  not  argued,  and  those  argued  but  not  assigned,  will 
not  be  considered  by  this  court.    Dunc^mbe  v,  Potoera,  1^. 

86.  Evidencb  to  suppobt  terdict.  There  being  evidence  tending  to 
show  that  a  note  and  mortga^  given  by  a  husband  to  his  wife  was 
founded  upon  a  valid  consideration,  and  was  not  designed  to 
defraud  creditors,  Tield  that  a  verdict  to  that  effect  could  nob  be 
disturbed  by  this  court.    First  Nat.  Bk.  of  Nevada  v.  Fenn,  221. 

87.  Verdict  :  evidencb.  Where  a  verdict  is  based  on  conflicting  evi- 
dence, this  court  cannot  set  it  aside  as  not  being  supported  by  the 
evidence.    Donnelly  v.  Burkett,  618. 

88.  Evidencb  to  support  verdict.  Though  the  evidence  to  support  a 
verdict  is  meagre,  this  court  will  not  set  it  aside  for  that  reason. 
Acrea  v.  Brayton,  719. 

89.  Criminal  case  :  evidence  to  sustain  finding  of  court.  The 
finding  of  the  diistrict  court,  upon  the  trial,  without  a  jury,  of  an 
assault  and  battery  case  on  appeal  from  a  justice,  has  the  effect  of 
the  verdict  of  a  juiy,  and  will  not  be  disturbed  in  this  court  for 
want  of  evidence  to  support  it,  when  the  evidence  is  conflicting. 
State  V.  Boynton,  758. 
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40.  Costs  or  PBBPARiHa  additional  abstract.  WhQe  it  is  the  datr 
of  an  appellant  to  submit  to  this  court  a  fair  abstract  of  so  mucp 
of  the  record  as  is  material  to  the  question  involved  in  the 
appeal,  yet  the  eacpense  of  preparing  an  additional  abstract  by 
the  appellee  will  not  be  taxed  to  the  appellant,  where  there  is  no 
reason  to  believe  that  be  intentionally  omitted  from  his  abstract 
anything  which  he  believed  to  be  materiaL  Sehneittnan  v,  NobU, 
120. 

41.  Cost  OF  additional  abstract.  Appellee  filed  an  additional  abstract 
in  this  case  setting  out  all  of  the  evidence,  which  appellant  com- 
plains of  as  being  tmnecessary,  and  asks  that  the  cost  thereof  be 
taxed  to  appellee.  But  the  claim  of  appellee,  that  its  purpose  was 
to  show  that  the  evidence  sustained  the  *judgment  appealed  ftom. 
appearing  to  be  made  in  good  faith,  the  costs  of  the  abstract  are 
taxed  to  the  appellant,  upon  the  affirmance  of  the  judgment. 
Kingv,  Mahaska  County,  880. 

42.  Correcting  verdict:  error  not  shown.  Where  it  does  not 
affirmatively  appear  that  items  withdrawn  by  plaintifif  from  his 
account  during  the  trial  were  included  in  the  verdict,  this  court 
cannot  say  that  the  court  erred  in  refusing  to  deduct  the  amount  of 
such  items  from  the  verdict  found,  even  though  the  court  neglected 
to  instruct  the  jury  as  to  the  effect  of  their  withdrawaL  MoVey  v. 
Johnson,  165. 

43.  Second  appeal  after  affirmance  on  Fnurr.  Plaintiff  appealed 
to  this  court  from  the  judgment  against  him,  and:,  upon  zailure 
to  perfect  the  appeal^  it  was  affirmedf  on  motion.  jBeld  that,  while 
such  judgment  of  affirmance  stood,  even  though  it  was  erron- 
eously entered,  a  second  appeal  could  not  be  maintained.  Truloek 
V,  Friendship  Lodge,  881. 

44.  PRAcncB :  reviewino  decision  on  prior  appeal.  This  court  will 
not,  on  a  second  appeal,  review  or  reverse  a  decision  made  on  a 

Srior  appeal  of  the  same  case.    (  Adams  County  v.  Burlington  db 
f.  jR.  Ry.  Co.,  65  Iowa,  04,  foUotoed).    Heffner  v.  Brovmm,  841. 

45.  Agreement  for  submission.  An  agreement  that  appellee's 
abstract  shall  be  set  aside  and  the  cause  submitted  on  appellant's 
abstract  i»  binding  on  the  parties,  and  will  be  observed  by  tnis  court, 
even  though  appellant's  abstract  fails  to  show  that  an  i^peal  was 
taken,  and  the  cause  must  therefore  be  dismissed.  Talbort  v,  NMe, 
167. 

46.  :  conbultino  transcript.  In  such  case,  where  the  stipula- 
tion made  no  reference  to  a  transcript,  held  that  the  submission 
must  be  on  appellant's  abstract  alone,  and  that  appellant's  claim 
that  the  transcript  showed  that  she  had  taken  an  appeal  could  not 
be  considered  for  the  purpose  of  preventing  the  dismissal  of  the 
cause,  because  this  court  will  never  consmt  the  transcript  where 
there  is  no  dispute  as  to  the  correctness  of  the  abstract.    Id, 

47.  Criminal  case  :  record.  This  cause  being  submitted  upon  what 
purports  to  be  a  transcript  of  the  record,  but  which  is  in  no  maimer 
certified  or  authenticated,  it  cannot  be  considered,  and  the  judg- 
ment is  affirmed.    State  v.  Ill,  548. 

48.  Guardian's  report  :  approval;  No  review  in  absence  of  evidence. 
Berkhoitz  v.  Richards,  767. 

49.  Trial  db  novo.    See  Boundaries,  1,  8. 
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PRESCRIPTION. 
See  Highways,  1,  2 ;  Bbidoes,  8. 

PRINCIPAL  AND  AGENT. 
.  See  Agenct. 

PRINCIPAL  AND  SURETY. 
See  SUBBTlBS. 

PRIORITY  OF  RIGHTS. 

See  Attachhekt,  4 ;  Intozicatino  Liquors,  16 ;  Judicial  Sale,  2 ; 
MoKTaAQBs,  passim;  Pabtnership,  1 ;  Vb^dob  and  Vendee,  1. 

PLEDGE. 

Satisfaction  of  debt  :  bbootsby  of  pbopeety  :  pleading.  Plaintiff, 
having  induced  defendant  to  take  an  interest  in  a  certain  joint- 
stock  company,  undertook  to  secure  him  by  placing  in  the  hands 
of  a  trustee  certain  paid-up  life  insurance  policies.  This  action 
was  to  recover  the  policies,  on  the  ground  that  the  defendant  had 
been  reimbursed  for  all  sdvancements  which  they  were  desiened 
to  secure.  The  petiticm  stated  that  one  of  the  purposes  of  the 
pledge  was  to  secure  defendant  against  loss  by  reason  of  his  con- 
nection with  the  company,  as  stockholder  or  otherwise,  bv  reason 
4>f  his  investment  in  the  stock  of  the  company,  or  his  taling  any 
other  pecuniary  interest  in  its  affairs.  The  petition  did  not  allege 
that  defendant  had  sustained  no  losses  under  this  clause  of  the 
agreement,  nor  did  it  all^pe  facts,  as  distinguished  from  leeal  con- 
clusions, showing  that  defendant  had  been  reimbursed  for  Tosses  of 
that  kind.  The  averment  that  defendant  had  money  of  the  com- 
VBXij  in  his  hands  more  than  sufficient  to  reimburse  him  for  all 
liabilities  for  which  the  policies  welre  held  was  not  sufficient,  in  the 
absence  of  a  shewing  that  he  had  a  right  to  use  the  money  in  that 
.  way.    Burhnas  v.  Squires,  59. 

PROBATE. 
See  Apfeaub,  1 ;  Pbacticb,  9, 10* 

PROMISSORY  NOTES. 

1.  Given  fob  indemnity  :  amount  of  beoovebt  :  PLSADma.  The 
defendant  D.  and  another  entered  into  two  written  contracts, 
reciting  in  the  aggregate  a  consideration  of  three  thousand  dollars, 
for  the  delivery  to  plaintiff  of  seventy-five  Mexican  ponies.  They 
at  the  same  time,  with  the  other  defendant  as  surety,  executed  the 
promissory  notes  sued  on  in  this  case,  for  the  aggregate  sum  of 
three  thousand  dollars,  in  which  it  was  recited  that  they  were 
given  as  collateral  security  for  the  performance  of  the  pony  con- 
tracts. The  plaintiff  set  up  the  notes  and  the  ponv  contracts,  and 
the  failure  to  perform  the  latter,  and  averred  that  he  had  actually 

Said  three  thousand  dollars  on  the  pony  contracts,  and  that 
efendants  orally  i^creed,  after  such  failure,  to  ]pa,j  the  three  thous- 
and dollars  named  in  the  notes.  The  defendants  answered,  admit- 
tdng  the  making  of  the  nony  contracts,  and  that  the  same  had  not 
been  performed,  and  that  the  notes  had  not  been  paid,  but  denied 
every  other  averment  of  the  petition.  On  these  pleadings  the 
court  sustained  a  motion  for  judgment  for  the  full  amount  of  the 
notes.  Held  that  this  was  error,  because  the  notes  were  only  given 
for  indemnity,  and  plaintiff  was  entitled  to  recover  upon  them 
only  the  damages  which  he  sustained  by  the  failure  to  perform 
the  pony  contracts,  which  damage  Was  not  shown  by  the  plead- 
ines,  since  the  averment  that  plaintiff  had  paid  three  thousand 
dollars  for  the  ponies  was  denied.    Blctck  v.  DeCamp,  105, 
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2.  Defense  of  material  alteration:  judgment  on  pleadings. 
It  was  error  to  render  judgment  upon  the  pleadings  in  an  action 
on  a  promissory  note  while  an  issue  that  the  note  had  been  mate- 
rially altered  by  the  insertion  of  the  place  of  payment  was  undis- 
posed of.    Id. 

8.  Ownership  :  eight  of  AcnoN.  The  note  in  suit  was  made  to  « the 
order  of  M.,  cashier  of  First  National  Bank  of  Jessup,  Iowa,'* 
and  by  him  indorsed  to  plaintiff,  "for  account  of  First  National 
Bank  of  Jessup,  Iowa.**  Plaintiff  had  possession  of  the  note,  and 
alleged  that  it  owned  it ;  and  the  answer  by  implication  admitted 
such  ownership,  but  denied  generally  all  averments  not  admitted. 
Held  that  the  proof  of  ownership  was  sufficient.  Farmers'  Bank 
of  Jessup  V,  Arthur,  129. 

4.  Loss  OF  collaterals  :  DISCHABOE  OF  oo-MAKBR.  Onoof  two  makers 
of  a  note  executed  a  chattel  mortgage  as  collateral  security.  The 
mortgage  appeared  to  have  been  made  at  the  request  and  for  the  ben- 
efit of  the  other  co-maker,  and  at  his  request  it  was  withheld  from  the 
records,  and  the  property  was  left  in  the  hands  of  the  mortgagor, 
who  afterwards  diea.  His  administrator  was  unable  to  find  some 
of  the  property,  but  such  as  he  could  find  he  sold,  and  applied  the 
proceeds  on  the  noto.  In  an  action  against  the  surviving  co-n»ker, 
ndd  that  plaintiff  was  not  required  to  account  for  the  property 
which  could  not  be  found  ;  no  duty  being  imposed  upon  it  to  pre- 
serve it.    Id. 

6*  GuABANTOB  :  DISCHABOE :  BUBDEN  OF  PBOOF.  Before  a  guarantor 
ci  a  note  can  be  discharged  by  the  failure  of  the  holder  to  give 
him  notice  of  non-payment,  he  must  show  by  proper  evidence  that 
he  has  been  prejudiced  by  such  failure.  Martyn  v.  Lamar, 
235. 

6.  Plea  of  payment  :  what  is  not.  In  an  action «against  the  princi- 
pal maker  of  a  promissory  note  and  his  surety,  they  pleadea  as  a 
partial  defense  that  there  had  been  paid  on  said  noto  by  the  surety 
to  the  plaintiff  a  certain  sum  in  f>roperty,  and  a  certain  other  sum 
in  labor,  but  there  was  no  allegation  that  the  plaintiff  bad  agreed 
to  accept  these  items  in  part  payment  of  the  note.  Held  that  the 
plea  was  not  good  as  a  plea  of  payment,  because  the  plaintiff  was 
not  bound  to  accept  anything  out  money  in  payment.  Corbett  v. 
Hughes,  281. 

7.  Defense  :couNTEB-CLAiM  IN  FATOB  OF  SUBETT  ALONE  In  an  action 
upon  contract  against  several  defendants,  a  cause  of  action  against 
the  plaintiff  arisinp^  out  of  matters  independent  of  the  contract 
must  be  in  favor  of  all  the  defendants,  in  order  to  be  pleaded  as  a 
counter-claim.  (  Code,  sec.  2659,  subd.  8 ).  And  so,  m  an  action 
on  a  promissory  note  against  the  principal  and  surety,  a  cause  of 
action  against  the  i>laintiff  and  in  favor  of  the  surety  alone  cannot 
be  so  plSuled ;  but  in  such  case,  as  an  exception  to  the  rule,  a 
cause  of  action' in  favor  of  the  principal  alone  may  be  pleaded. 
(See  Reeves V.  Chambers,  67  Iowa,  81 ).    Id. 

8.  AcnoN  ON :  misjoindeb  :  no  pbejxtdice.  Plaintiff  in  an  original 
petition  declared  on  three  promissory  notes,  and  in  an  amendment 
lie  set  up  what  defendant  denominated  a  cause  of  action  for  fraud 
and  conspiracy,  and  the  latter  now  complains  that  the  trial  court 
refused  to  strike  the  amendment  from  the  files,  and  thus  permitted 
a  misjoinder  of  causes  of  action,  and  let  in  evidence  ptrejudicial  to 
him.  But  since  the  evidence  complained  of  was  not  irrelevant  to 
the  issues  raised  on  the  action  on  the  notes,  and  the  jury  found 
against  defendant  on  those  issues,  held  that  the  misjoinder,  if  there 
was  any,  was  without  prejudice.    Boberts  v.  Morrison,  921, 
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t^*  EzECUnoH :  EviDENOB.  Defendant  denied  executiiur  the  notes  in 
salt,  but  the  jury  found  against  him  on  that  issue.  His  name  wi^ 
William  T.  Morrison,  and  ne  had  a  nephew  named  William  Alex- 
ander Leroj  Morrison.  The  notes  were  signed  simply  ''  William 
Morrison."  It  was  shown  that  defendant  had  signed  other  papers 
in  that  way,  and  there  was  eTidence  from  which  the  jury  might 
have  found  that  he  signed  the  notes  in  person.  There  was  evi- 
denoe,  also,  from  which  the  jury  might  have  found  that  they 
were  signed  by  the  nephew,  with  the  understanding  and  intention 
between  him  and  the  nephew  that  the  stgnature  should  be 
imposed  on  the  plainti£F  as  that  of  the  defendant,  and  it  was 
shown  that  he  omained  a  large  portion  of  the  property  for  which 
the  notes  were  given,  and  that  the  nephew  was  a  minor  and  insol- 
vent. Held  that  the  verdict  against  defendant  could  not  be  dis- 
turbed for  want  of  Evidence.    Jo. 

to.  Pabtoes  bound  :  parol.  Parol  evidence  is  inadmissible  to  show 
that  it  was  the  intention  of  all  the  parties  to  a  promissory  note 
that  only  one  of  the  signers  should  be  bound  thereby,  when  the 
note  itself  clearly  expresses  the  undertaking  of  the  parties. 
Heffner  v,  Broumell,  841. 

SeeSuEBTHS,  1-8 


PUBLIC  LANDS. 

SUBVEY  :  MISTAKE  IN  CALU3.  A  Certain  lot  was  surveyed  and  platted 
and  located  on  the  north  side  of  a  certain  water  supposed  at  the 
time  to  be  the  Missouri  river ;  and  the  g;overnment  plat  and  field- 
notes  described  the  meander  line  as  being  at  said  river,  but  the 
water  was  in  fact  a  bayou  some  distance  from  the  river,  and 
between  it  and  the  river  was  land  which  was  never  in  fact  sur- 
veyed. Held  that  the  patent  for  the  lot  did  not  convey  the  land 
between  the  bayou  and  the  river.    Oknn  v,  Jeffrey,  20. 


RAILROADa 

1.  RAIJJtOAD  ON  STREET  :  INJURY  TO  ABUTTINa  PROPERTY  :  EVIDENCE  : 

CONDITION  OF  TRACK.  In  an  action  by  the  owner  of  property  abut- 
ting on  a  street,  for  damages  on  account  of  a  railroad  buUt  along 
the  street,  witnesses  who  gave  their  opinion  as  to  the  depreciation 
of  the  value  of  the  property  on  account  of  the  building  of  the  road 
were  allowed  to  state  that  the  road  was  so  built  and  maintained 
that  the  tops  of  the  rails  were  from  eight  to  twelve  inches  above 
the  surface  of  the  street,  which  was  at  or  near  the  established 
grade.  Held  that  this  testimony  was  competent  for  the  purpose  of 
showing  one  of  the  facts  on  which  the  witnesses  based  tneir  opin- 
ion.   £8lich  V.  Maaon  City  <ft  Ft.  D.  Ry.  Co.,  443. 

2.     :  :  DAMAGES  :  ESTOPPEL.    Where  defendant  built  its 

road  along  the  street  of  a  town  under  an  ordinance  requiring  it  to 
conform  its  track  to  the  established  grade,  and  it  constru^  the 
ordinance  as  authorizing  it  to  so  construct  its  road  that  the  ties 
should  rest  on  the  surface  of  the  grade,  and  thus  throw  the  rails 
whoUv  above  the  surface,  and  built  and  maintained  its  road  in  that 
way,  held  that  it  was  estopped  from  claiming,  in  an  action  for 
damages  by  an  abutting  lot-owner,  that  it  miffht  be  compelled 
under  the  ordinance  to  reduce  its  rails  to  the  surface  of  the  grade, 
and  that  therefore  the  plaintiff 's  damages  ought  not  to  be  esti- 
mated upon  the  present  condition  of  the  road.    Id* 
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8.    : :  EViDBNCE :  facts  on  which  opinions  op  witnesses 

ABE  QBOUNDED.  One  of  defendant's  witnesses,  who  was  an  insur- 
ance agent,  gave  his  opinion  as  to  the  depreciation  of  plaintiff  *s 
property  on  account  of  the  building  of  defendant's  railroad  along 
the  adjacent  street.  On  cross-examination  he  was  permitted  to 
testify  that  the  annual  premium  for  the  insurance  of  the  property 
.  woula  be  two  and  one-naif  per  cent,  higher,  and  that  he  nad  not 
taken  this  ii^to  account  in  forming  his  opinion,  but  formed  it  upon 
the  assumption  that  if  the  property  was  oumed  by  fire  set  out  by 
the  road  the  defendant  would  be  absolutely  liable  for  the  loss. 
Held  that  this  evidence  was  properly  admitted  for  the  purpose  of 
showing  on  what  the  witness  had  based  his  opinion.    la, 

4.  Bight  of  way  :  appeal  :  pabtibs  :  ow^-eb  and  mobtgaoees. 
Where  damages  for  right  of  way  are  awarded  jointly  to  the  owner 
and  the  mortgagees  of  the  land,  upon  notice  to  all  of  them,  the 
mortgagor  may  n^^tain  an  appeal  from  the  award  without  mak- 
ing the  mortgagees  parties  thereto.  (^  Lance  v.  ChioagOf  M.  A 
St.  p.  Ru*  Co.,  57  Iowa,  686,  followed  ).  Dix<m  v.  BockweU,  8.  dt 
D.  Ry.Co.,  867. 

5.  Right  of  way  :  abandonment  :  tbbspass  by  be-entby.  Under 
section  1260  of  the  Cknie,  where  a  railroad  company  takes  up  its 
tracks  from  its  fenced  right  of  way,  and  the  owner  of  the  fee  then 
removes  the  fences  and  encloses  the  ri^ht  of  way  with  the  adja- 
cent land,  tiie  company  may,  within  eight  years  from  the  time  of 
abandoning  the  use  of  the  right  of  way,  reenter  the  same,  remove 
cross-fences,  fence  the  right  of  way  again,  \&j  down  its  track 
thereon,  and  resume  its  use  for  the  operation  of  its  road,  and  will 
not  by  such  acts  be  guilty  of  trespass.  And  the  character  of  the 
toad  rebuilt  and  of  Uie  Rervice  thereon  is  immaterial,  where  the 

'  original  grant  of  the  right  of  way  is  not  conditioned  upon  the  char- 
acter of  the  road  and  service  thereon.  Femow  v.  Chicago,  M, 
dt  St.  P.  J2|^  Ca,  596. 

6.  Fobfbitubb'  or  fbanckseb  by  non-uskb  :  what  »  not.  The 
defendant  company  did  not  begin  to  build  its  railroad  until  more 
than  two  years  after  its  orgamsatifn,  nor  did  the  subscribers  to  the 
capital  sto6k  sooner  pay  up  their  sahsKiptioiu  and  take  certifl- 
cateaof  stock;  but  the  company  was  continuously  engaged  in 
efforts,  requiring  the  expenditure  of  money,  to  procure  the  addi- 
tional means  necessary  to  build  the  road.  Held  that  these  acts 
were  such  an  exercise  of  its  franchises  as  wouldprevent  a  forfeit- 
ure under  section  1079  of  the  Code.  Young  v.  Webeter  City  A  S. 
W.  By.  Co.,  140. 

7.  Tax  IN  AID  of:  vaudity:  pbomisbs to  bemit taxes  :  evidence. 
The  claim  that  a  tax  voted  to  aid  the  defendant  company  in  the 
construction  of  its  road  was  invalidated,  under  section  8|  chapter 
159,  Laws  of  1884,  on  the  ground  that  the  company  procured  the 
tax  to  be  voted  by  promising;  taxpayers  to  remit  tneir  taxes,  held 
not  to  be  sustained  by  the  evidence.    Id. 

8.     : :  COMPLIANCB  WITH  TEBlfS.    The  condition  on  which 

a  tax  was  voted  to  aid  in  the  construction  of  defendant's  road  was 
that  the  road  should  be  built  from  a  given  point  to  some  point  of 
intersection  with  another  road,  so  that  there  would  be  a  continuous 
line  of  road  to  a  named  station  on  such  other  road.  Held  that  this  did 
not  reouire  that  defendant  should  build  a  continuous  line  of  road 
from  toe  given  point  to  such  station,  but  that  it  was  sufficient  that 
such  station  might  be  reached  by  a  continuous  line  by  the  use  of 
the  line  of  such  other  road  from  the  point  of  intersection  to  such 
station.   Id. 

9.     :  CITY  IN  TOWNSHIP  :  BY  WHOM  VOTE  TO  BE  OBDEBED.     Where 

there  is  a  city  within  the  limits  of  a  township,  but  not  coterminous 
with  the  township,  the  township  trustees  may  order  the  submission 
of  the  question  whether  the  township,  including  the  city,  will  vote 
a  tax  in  aid  of  the  construction  of  a  railroad,    id. 
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10.    :ORI>BBINaiELBOTION:  TOWNSHIP  TRU8TBB8:POWBa  OF  MAJOft- 

XTY :  NoncB  TO  THB  OTHER.  Where  called  meetings  of  boards  of  trus- 
tees or  other  bodies  are  necessary,  it  is  not  required,  in  the  case  of 
the  abs^oe  of  members,  that  the  meetings  be  defened  untU  their 
return,  m  order  that  they  may  be  notified  thereof ,  but  the  majority 
may  act  without  such  notice.  So  held  where  two  of  the  trustees 
of  a  township,  without  notice  to  the  third  one,  who  was  absent 
from  home,  in  a  called  meeting,  ordered  an  election  upon  the  ques- 
tion of  voting  a  tax  in  aid  of  the  construction  of  a  railroad.    Id, 

11.  Injuby  to  tratblbb  at  crossing  :  GONTRIBUTORT  NBGUOENOB  : 
QUESTION  FOR  JURY.  A  woman  driving  a  horse  to  a  'buggy 
was  approaching  the  crossing  of  several  nUlroad  tracks  where 
a  flagman  employed  bv  the  defendant  was  habitually  stationed. 
She  stopped  within  half  a  block  of  the  crossing  to  await  an  oppor- 
tunitv  to  cross.  The  flagman  si^aled  for  her  to  come  on,  which 
she  did,  though  she  knew  a  tram  was  approaching  on  one  of  the 
tracks.  When  her  horse  had  reached  the  first  track  the  flag- 
man stopx>ed  her,  and  the  horse  became  frightened,  turned,  upsec 
the  buggy  and  ran- away.  There  was  evidence  tending  to  show 
that,  had  the  flagman  not  interfered,  she  would  have  ^ected  the 
crossing  in  safety;.  These  being  the  facts,  heldf  in  an  action  to 
recover  for  resulting  injuries,  that  it  was  error  to  direct  a  verdict 
for  the  defendant  on  the  ^ound  that  she  was  guilty,  as  matter  of 
law,  of  contributory  negligence,  but  that  thatquestion  should  have 

been  snlmiitted  to  the  jury.  Buchanan  v.  Chicago,  Jd,  db  St.  P. 
Ey.  Co.,  898. 

12.    :  NEGLIOENOB  OF  FLAGMAN  FOR  THRBB  COMPANIBS  :  WHICH 

LIABLB.  Three  railroad  companies  had  their  tracks  on  the  same  city 
street,  and,  by  agreement  among  them,  one  company  employed 
and  paid  a  flagman  at  one  street-crossing,  another  at  a  second,  and 
the  other  ( the  defendant)  at  a  third  crossing.  By  the  negligence 
of  the  flagman  at  the  third  crossing  in  signaling  the  approach  of  a 
train  belonging  to  one  of  the  companies  which  did  not  employ  him, 
plaintiff 's  assignor  was  injured.  Held  that  the  flagman  was  defend- 
ant 's  servant,  even  when  flagging  a  train  for  one  of  the  other  com- 
panies, and  that  defendant  was  Imble  for  his  negligence*    Id. 

18.  Crossing  tracks  on  street:  collision  :  contribittory  negli- 
gence: EVIDENCE.  Plaintiff's  husband  was  driving  from  the 
north  to  the  south  on  a  city  street  which  was  crossed  by  ten  rail- 
road tracks,  and  when  unon  the  tenth  or  south  one  he  was  struck 
bv  a  passing  train  and  killed.  It  appears  that  he  was  not  charge- 
able with  any  negligence  until  he  had  passed  the  seventh  track. 
After  passing  this,  he  might  have  seen  the  train  approaching,  and 
possibly  he  did,  but  he  drove  ahead.  There  were  engines  moving 
upon  some  of  the  other  tracks,  at  greater  or  less  distances  from 
the  crossing.  The  train  which  struck  him  was  moving  nearly 
twice  as  fast  as  was  lawful  under  the  ordinances  of  the  city,  of 
which  ordinance  he  may  be  presumed  to  have  had  knowledge ; 
and  the  evidence  made  it  probable  that  if  it  had  been  run  at  lawful 
speed  he  would  have  succeeded  in  crossing  before  its  arrival,  and 
that  the  collision  would  have  been  avoided.  In  consideration  of 
the  facts  that  he  was  in  a  place  of  danger  when  he  was  on  the 
seventh  track,  and  that  he  had  to  choose  between  going  forward 
and  turning  back  at  that  point,  and  that  he  may  well  have  relied 
upon  the  train's  being  run  at  lawful  speed,  and  therefore  reasonably 
concluded  that  he  could  make  the  crossing  in  safety,  held  that  he 
could  not  be  said,  as  matter  of  law,  to  have  been  guilty  of  con- 
tributory negligence,  but  that  the  question  was  properly  submitted 
to  the  jury.    Schmidt  v,  Burlington,  C.  R,  <&  N,  By.  Co.^  600. 
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14.  ■     :    DUTT  TO  KBSB  FLAOMAN :  VLBADIMO :     INSTllUOnONS.     Ill 

such  case  the  petition  stated  that  "the  defendant,  without  giving 
any  proper  warning  or  signal  of  the  approach  of  its  train,  and 
without  keeping  any  flajgman  at  said  oroesing  to  give  warning, 
*  *  *  as  It  was  required  by  an  ordinance  dilly  passed,"  etc. 
Held  that  this  plea  was  broaa  enough  to  sustain  an  instruction 
submitting  to  the  jury  the  question  whether  under  the  circum* 
stances  orainary  care  and  prudence  did  not  require  the  defendant 
to  keep  a  flagman  at  the  croe^g,  irrespective  of  any  municipal 
regulations.    Id. 

15.  Collision  with  hobsb  and  wagon  on  dbpot  aaouNDe :  code,  sbo- 
TION  1289.  Code,  section  1289^  providing  a  remedy  for  animals 
killed  on  railways  at  places  where  the  companies  have  the  right  to 
fence  butfaO  to  do  so,  and  upon  depot  grounds  by  trains  operated 
at  a  speed  exceeding  eight  miles  per  hour,  applies  only  to  stock 
running  at  large,  and  not  to  the  case  of  a  horse  killed  while  being 
driven  across  the  track  upon  the  grounds  of  a  depot.  (  Compare 
Monahan  v.  Keokuk  &  Des  M.  i^.  Cq.^  45  Iowa,  538.)  Jahnaon  v. 
Chicago  A  N,  W.  Ry,  Co^  157. 

16.  Hobsb  KILLED  BY  TRAIN :  bvidencb.  Action  to  recover  the  value 
of  a  mare  alleged  to  have  been  killed  by  defendant's  train.  The 
mare  was  found  in  a  cattle-guard,  so  injured  that  she  afterwards 
died.  But  the  evidence  ( see  opinion )  failed  to  show  that  she  was 
thrown  or  driven  into  the  cattle-guard  or  injured  by  any  train,  but 
rather  compelled  a  contrary  inference.  Held  that  a  verdiict  for 
plaintiff  should  have  been  set  aside  as  without  any  support  in  the 
evidence.    Brockert  v.  Centred  Iowa  By,  Co,,  529. 

17.  Injury  to  stock  on  right  of  way:  negugbncb:  bvidencb. 
Plaintiff  was  driving  his  colts  along  and  upon  the  fenced  right  of 
way  of  defendant's  road,  when  some  of  them  were  killed  by  an 
approaching  train.  Held  that  he  was  guilty  of  palpable  negligence, 
and  that  he  could  not  recover  in  ^e  absence  of  a  showing  that 
defendant's  employes  were  guilty  of  negligence  in  not  avoiding 
the  injury  after  discovering  the  danger.  Davidson  v.  Central 
Iowa  By.  Co,,  22. 

18.    :  SUFFICIENCY  OF  FENCE.    Plaintiff  drove  his  cattle  along  and 

upon  the  fenced  right  of  way  of  deftodant's  road,  and  took  down 
the  wires  of  the  fence  by  unwrapping  them  from  a  post  at  which 
they  all  ended,  and  turned  the  cattle  for  the  night  into  an  adjacent 
lot  where  there  was  no  pasture,  and  again  wound  the  wires  around 
the  posts.  That  night  the  cattle  re!Sntered  the  right  of  way  at 
that  place,  and  ten  of  them  were  killed  by  a  passing  train  without 
negligence  on  the  part  of  those  in  charge  of  it.  The  defendant's 
employes  had,  on  the  day  before  the  cattle  were  turned  in,  foimd 
the  wires  unwound  from  the  post  at  the  same  place,  and  securely 
fixed  them,  so  that  they  could  not  be  unwound  bv  cattle  ;  but  on 
the  morning  after  the  accident  they  were  found  unwound,  and 
pushed  aside.  Held  that  a  verdict  for  the  plaintiff  could  not  be 
sustained  on  the  ground  that  defendant  was  negligent  in  regard  to 
the  condition  of  the  fence,  nor  on  the  ground  that  the  trainmen 
were  negligent  in  not  sooner  discovering  the  danger  and  avoiding 
the  injury.    Id. 

19.  Injury  to  cattle  on  track  :  care  of  engineer  :  instruction  : 
TERDlcr.  In  an  action  for  killing  cattle  on  defendant's  track,  tiie 
court  instructed  that  the  defendant  would  be  liable  if  the  engineer, 
**  in  the  exercise  of  ordinary  care,  could  and  should  have  prevented 
said  accident  after  he  actually  saw  the  cattle  on  the  track.*'  The 
jury  specially  found  that  the  engineer  "  might  have  seen  the  cattle 
sooner."  Held  that,  with  no  other  evidence  of  negligence  on 
defendant's  part,  a  verdict  for  plaintiff  was  contrary  to  said 
instruction,  and  could  not  be  sustained.    Id, 
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20.    FaILTTBB  to  FENOB  :  KILUKQ  HCfRSES  IN  CHAfiOB  OP  DRUNKEN  DRIVER. 

Horses  hitched  to  a  sleigh,  and  in  charge  of  a  driver  who  has 
become  intoxicated  and  fallen  into  a  drunken  stupor,  are  not, 
when  wandering  about  on  the  prairie,  '*  stock  running  at  large," 
within  the  meaning  of  seoticm  1289  of  the  Code ;  and  for  the 
kiUing  of  such  horses  bv  a  passing  train  at  a  place  where  it  had  the 
ri^ht  to  fenoe  its  track  but  did  not,  defendant  was  not  liable  under 
said  section.  (Hinmanv,  Chicago,  R,  L  Ss  P.  Ry,  Co,,  28  Iowa, 
494,  dUtinguuiied).  Orove  v,  Burlinffton,  C.  B.  db  N.  Ry,  Co., 
168. 


21.    FBNGING  TRACK  AOAIN8T   STOCK  :  SNOW-DRIFTS  OVER  FENCES.     It  is 

not  negligence  for  railway  companies  to  aUow  snow-drifts  to 
remain  over  their  fences,  so  that  tbey  do  not  serve  the  purpose  of 
restraining  stock  from  crossing  over  them  into  their  rignt  of  way. 
Patten  v.  Chicago,  M.  d  8t  P.  Ry.  Co,,  45Si 


22.  Defiuubnt  fence  :  stock  killed  :  evidence  under  inbtsdctions. 
In  an  action  for  double  the  value  of  horses  killed  on  defendant's 
track,  where  they  were  alleged  to  have  gone  by  reason  of  a  defi- 
cient fenoe,  there  was  no  evidence  to  show  that  they  entered 
through  the  opening  in  the  fence  rather  than  at  a  deficient  cattle- 
guard,  except  the  fact  that 'the  last  point  to  which  they  were 
traced  was  nearer  to  the  opening  than  to  the  cattle-guard«  Held 
insufficient  to  sustain  a  veroict  for  plaintiff  on  the  cause  of  action 
pleaded,  where  the  court  instructed  that  he  could  not  recover 
unless  he  proved  that  they  entered  through  the  opening.  [  Beck, 
J.,  di89enfing],    Rhinea  v,  Chicago  A,  N.  W.  Ry.  Co.,  597. 


23.  DUTT  TO  FENCE  DEPOT  GROUNDS :  QUESTION  FOR  JURY.  The  law  IS 

that  railroads  are  required  to  be  fenced  when  it  is  fit,  proper  and 
suitable,  in  view  of  the  public  convenience ;  and  depot  grounds 
may  be  uninclosed  when  the  interests  of  the  road  apd  of  the  public 
require  it  (Latty  v.  Burlington,  C.  R.  dk  M.  Ry.  Co.,  88  Iowa,  250); 
but  whether  a  iMtrt  of  depot  grounds  which  was  not  the  ordinary 

Elaoe  for  receiving  and  delivering  freight,  but  where  the  freight 
usiness  of  a  single  shipper  was  transacted,  should  be  left  unin- 
closed, was  a  question  qi  fact  for  the  juiy.    JcL 


24.    COUFUNO  CARS  :  INJURY  TO  BRAKSMAN  :  CONTRIBUTORY  NEQUGENCE : 

QUESTION  FOR  JURY.  Plaintiff,  one  of  defendant 's  brakemen,  in 
obedience  to  his  conductor's  orders,  mounted  the  front  end  of  a 
tnun  of  freight  cars,  moving  backwards  at  the  rate  of  about  four 
miles  per  hour,  and  proceeded  to  the  rear  of  the  train,  dismounted, 
and  made  a  coupling  with  a  standing  car,  but  in  doing  so  he  was 
mjured  on  account  of  the  speed  at  which  the  train  was  moving, 
when  he  first  mounted  the  train  he  had  reason  to  believe  that  the 
conductor  would  immediately  follow  him,  as  was  the  custom,  and 
slacken  the  speed  of  the  train  In  order  that  the  coupling  might  be 
made  with  safety  ;  but  when  he  dismounted  he  mignt,  by  glancing 
backwfkrds,  have  seen  that  the  conductor  had  not  mounted  the 
train  at  all,  and,  had  he  noticed  the  train  as  it  approached  him, 
he  might  have  seen  that  its  speed  had  not  been  reduoed  ;  but  he 
testified  that  he  was  intent  upon  his  work,  and  was  relying  on  the 
conductor,  and  hence  did  not  notice  these  things.  Held  that  it 
could  not  be  said,  as  matter  of  law,  that  he  was  ^illy  of  contrib- 
utory negligence,  but  that  it  was  a  question  for  tne  jury.  Henry 
V.  Stoux  City  db  P.  Ry.  Co.,  84. 
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25.   COUPLING  CABS  :  DANQBBOtTS  RATA  OF  8PBED  :  BVIDByOB  :  QXTBSTION 

FOR  JUBT.  In  an  action  by  a  brakeman  for  an  injurj  receiyed 
while  coupling  cars,  the  question  whether  the  rate  of  speed  of  the 
cars  was  dangerous  is  in  the  nature  of  a  conclusion  to  be  drawn 
from  the  facts  proven,  and  such  others  as  are  in  the  common 
knowledge  of  all  men,  and  it  is  the  duty  of  the  jury  to  draw  that 
conclusion ;  and  while  the  opinions  of  witnesses  who  are  qualifi^ 
by  their  experience  to  express  an  opinion  on  the  subject  are  compe- 
tent evidence,  they  are  not  conclusive  upon  the  jury,  and  a  finding 
by  the  jury  not  in  harmony  with  such  opinions  cannot  be  set  aside 
bythis  court  as  being  without  warrant  in  the  evidence.    Id. 

96.  Injury  to  employs:  evidbnos:  cross-examination.  In  an 
action  for  an  injury  to  a  car-repairer,  caused  by  the  alleged  negli- 
gent moving  of  a  train  in  response  to  an  unauthorized  signal, 
the  conductor  testified  that  he  was  standing  on  the  platform  and 
heard  the  bell  ring,  and  that  it  caused  him  to  turn  and  face  the 
eng^e.  On  cross-examination  he  was  asked  :  "  Ton  thought  that 
a  very  strange  occurrence,— the  bell  being  rung,— did  you  not  ?  " 
and  *' Rather  surprised  you,  didn*tit?*^  To  these  questions 
defendant  objected  as  being  incompetent,  immaterial  and  not 
cross-examination.  Held  that  the  court  emd  in  overruling  the 
objection,  and  that  an  affirmative  answer  by  the  witness  was  prej- 
udicial.   Cfadbais  v.  Chicago^  M,  A  St.  P.  By.  Co.,  081k 


27.  -^ :  instruction  :  evidencb;    In  such  case  the  court  u 

that  the  defendant  was  not  responsible  for  the  conduct  of  a  person- 
not  in  its  emplo^ent  in  giving  a  signal  to  move  the  train ;  but  in 
another  instruction  the  jury  were  told  that  they  might  consider 
such  fact  in  explaining  in  what  manner  the  train  was  moved. 
Held  that  the  latter  instruction  was  erroneous,  because  (i)  such 
fact  had  no  tendency  to  show  in  what  manner  the  train  was 
moved,  and  (3)  it  had  no  bearing  6n  the  material  question,  which 
was  "whether  it  was  moved  in  a  proper  manner  and  at  a  proper 
time.  And  since  it  appears  from  answers  to  special  interrogatories 
that  the  general  verdict  was,  to  some  extent,  at  least,  affected  by 
the  consideration  of  this  fact,  the  error  was  prejudicial,  and  ground 
for  reversal.    Id. 

S8.  Injury  to  brakeman  :  '*  wiper  "  in  CHARas  of  bnoins.  Where  a 
"wiper"  has  temporarv  charge  of  an  engine,  in  making  up  a 
train,  the  company  is  liable  for  his  negligence  resulting  in  injury 
to  a  brakeman  in  coupling  cars.  Whalenv.  Chicago,  R.  I.  i  P. 
By.  Co.,  568. 

89.    — :    UNWARRANTED   PROCEDURE:    BURDEN   OF    RROOF.     In   an 

actioi;!  for  injury  to  a  car-coupler,  where  the  brakemen  were  in 
their  proper  places,  and  the  usuial  sisals  given,  and  efforts  made 
to  couple  the  cars  together,  if  the  claim  is  made  in  defense  that  the 
train  was  beins  operated  by  unauthorized  persons,  or  at  an 
improper  time,  tne  burden  is  on  defendant  to  prove  it.    Id, 

80.  :  NEOUGBNCE :  QUESTIONS  FOR  JURY.   There  being  evidence, 

in  such  case,  tending  to  show  that  thei  person  in  chai^ge  of  the 
engine,  when  the  cars  were  a  proper  distance  apart  to  attempt  to 
couple  them,  threw  them  toother  violently,  the  question  of  his 
negligence  was  properly  submitted  to  the  jui^,  as  was  also  the  ques- 
tion of  plaintin  's  contributorv  negligence  in  attempting  to  make 
the  coupling  with  mittens  on  his  hands  ;  and  their  verdict  cannot 

'  be  set  aside  on  appeal  for  want  of  evidence.    Id. 

81.  Injury  to  brakeman  :  amount  of  verdict.  A  verdict  of  twenty- 
three  hundred  dollars  for  an  injury  to  a  brakeman  twenty-three 

•  years  old,  wherebv  he  lost  his  right  thumb  and  had  his  next  two 
fingers  permanently  injured  and  stiffened,  and  hi&arm  weakened, 
held,  on  appeal,  not  to  be  excessive.     Id. 
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82.    InUJBYTOBRAKSMAN:  DfiFBCTIVEAPPLIANCSS:  OUSTOMNOKZCUBE. 

FlaintifF  was  one  of  defendant's  brakemen,  and  he  sues  for  injuries 
received  on  account  of  defendant's  negligence  in  loading  a  flat-car 
with  machinery,  and  placing  it  in  the  train  so  that  nis  duties 
required  him  to  pass  over  it,  withoutproTiding  it  with  a  foot-board 
so  as  to  make  such  pass|ge  safe.  Held  that  there  was  cTidence 
from  which  the  jury  were  justified  in  finding  that  defendant  was 
negligent  in  not  providing  a  foot-board,  and  that  the  fact  that 
such  negligence  was  customary  would  not  relieve  defendant  from 
liability  for  its  consequences.  Ho8ie  v.  Chicago,  R.  L  dt  P,  Ry, 
Co.,  683. 

88.  : :  ASSUMPTION  OF  RISE.    In  such  case,  though  plain- 

tifF  knew  that  defendant  was  accustomed  to  have  cars  so  loaded 
without  providing  foot-boards,  it  was  not  shown  to  be  usual  to 
place  such  cars  i^niere  brakemen  were  required  to  pass  over  them. 
Therefore  it  could  not  be  said  that  he  assumed  the  risk  by  accept- 
ing the  service.    Id,  ■ 

84.    :  GOIKO  ON  DANGEROXTS    CAB  :    CONTRIBUTORY    NEGLIGENCE  : 

QUESTION  FOR  JURY,  In  such  case,  even  if  plaihtifF  knew,  before 
goinff  upon  the  car  loaded  with  machinery  and  not  provided  with  a 
f  oot-Doard,  that  an  attempt  to  pass  over  it  would  be  dangerous,  he 
could  not,  as  matter  of  law,  be  said  to  be  guilty  of  contributory 
negligence  in  going  upon  it,  for  that  was  a  question  for  the  jury,  and 
depended  upon  the  nature  of  his  duties,  the  urgency  of  the  case, 
and  the  orders  of  his  superiors,  as  shown  by  the  evidence.  ( See 
opinionfor  cases  distinguished).    Id, 

85.  Street  RAILWAYS.    See  Cities  and  Towns,  1. 

8d.  Right  of  way  :  who  entitled  to  damages.    See  Mortgages,  1. 

'  See  Carribbb  ;  Water  and  Watercourses, 

RAPE. 

I  Bee  Assault  With  Intent  to  Rape 

,  RE  A  RESTATE. 

1.    Action  TO  recover:  no  tttle  in  plaintiff.    In  an  action  to 

recover  real  estate,  the  plaintiff  must  establish  title  in  himself, 

I  and  it  is  not  sufficient  to  show  that  the  defendant  has  no  title. 

OUnn  V.  Jeffrey,  20. 

8.    Deed:  daughter  to  father:  undue  influence:  rescission. 

Ck>urt8  of  equity  will  closely  scrutinize  a  deed  made  to  a  parent  by 

a  child  who  has  just  become  of  ajo^e ;  and  in  many  cases  the  fact 

that  a  deed  has  been  so  executed  is  sufficient  to  justify  a  court  of 

I  equity  in  setting  it  aside.     (Compare  Sparger  v,  HaU,  62  Iowa, 

600 ;  Savi8on  v,  Samson,  o7  Iowa,  258).  But  where,  as  in  this 
case,  a  daughter,  who  had  only  shortly  before  reached  her  majority, 
conveyed  to  her  father,  without  consideration,  land  which  he  had 
some  years  before  conveyed  to  her  without  consideration,  and  for 
the  sole  purpose  of  divesting  himself,  for  the  time  being,  of  the 
legal  title,  it  being  about  all  the  property  he  then  owned ;  ajid  he 
hSd  not  ceased  to  treat  the  land  as  nis  own,  noaking  improvements 
and  paying  taxes,  and  almost  continuousljr  occupying  it  personally ; 
and  the  daughter  was  intelligent  and  faurly  educated,  and  knew 
her  rights  and  the  value  of  the  land,  and  she  made  the  deed 
without  any  threats,  promises  or  inducements,  but  because  she 
thought  that  the  land  of  right  belonged  to  her  father,  heldth&t  the 
conveyance  was  a  valid  one,  and  could  not  be  set  aside  at  the  suit 
of  the  daughter  after  she,  through  the  influence  of  others,  became 
dissatisfied  with  her  act.    Knox  v.  Singmaster,  64. 


848  INDEX. 

8.      PaSXHT  and  CHUD  :  OONVfiTAKCS  AND   RSOOm^EYANCB .:    RIGHT  KV 

BBMT8.  Where  a  father  conveys  land  to  a  minor  child  without 
consideration,  but  continues  to  occupy  and  use  it  himself,  and  the- 
child,  after  becoming  of  age,  reconveys  it  to  the  father,  without 
any  agreement  as  to  the  rents  during  the  time  the  title  waa  in  the- 
child,  the  father  will  be  holden  to  ^e  child  for  the  reasonable 
rental  value  of  the  land  for  such  time,  less  the  amount  of  taxes  on> 
the  land  accruing  during  that  time  and  paid  by  the  father.    Id^ 

is  Evidence  to  assail  legal  titlb.  Evidence  to  establish  that  a. 
deed  absolute  on  its  face  was  intended  to  be  a  mortgage  or  that  the 
real  estate  described  therein  belongs  in  fact  to  some  other 
person  than  the  grantee,  must  be  clear,  satisf actorv  and  conclusive- 
(see  cases  cited  in  opinion ),  and  the  evidence  on  which  defendant's 
title  in  ttiis  case  is  assailed  is  not  of  that  character.  Entminger  v, 
Ensminger^  80. 

6.  Deed  :  father  to  son  :  undue  influence  :  rescission.  An  aged 
father,  upon  the  loss  of  his  wife,  conveyed  his  farm  and  other 
property  to  his  son  in  consideration  of  a  stipulated  annuity  and 
support  of  himself  and  another  for  life.  Tne  contract  was  not 
unreasonable  in  itself,  and  was  not  dictated  by  the  son,  and  the  evi- 
dence failed  to  establish  the  claim  that  the  father  was  incapacitated 
at  the  time  to  make  it.  Neither  was  it  shown  that  the  son  failed  to- 
perform  his  part  of  it  in  good  faith.  It  appears,  however,  that, 
there  was  a  conflict  between  the  parties  as  to  the  duality  of  the- 
support  which  the  son  was  furnishing^,  and  the  father  soon  left 
the  8on*s  house  and  went  to  live  with  a  daughter,  but  the  other- 
person  who  was  to  be  supported  was  satisfied,  and  remained  witli 
the  son.  Held  that  the  evidence  did  not  warrant  a  rescission  of  the- 
conveyance  on  the  ground  of  incapacity,  undue  influence,  and 
failure  on  the  son^s  part  to  perform  the  contract.  McurshaU  v^ 
Marshall,  183. 

6*  Tax  tttue  :  oonvetangb  with  warranty  :  failure  of  title  i 
TAXES  paid  by  WARRANTOR :  iNT^fiEST  IN  LAND.  Where  the  owner 
of  a  tax  title  conveys  with  warranty,  and  the  title  fails,  but  a 
judgment  is  rendered  in  his  favor  for  taxes  paid  by  him  on  the 
land,  and  the  amount  thereof  is  in  court,  ana  afterwards  a  judg- 
ment is  rendered  against  him  on  his  covenant  of  warranty,  he  can- 
not claim  that  he  mul  an  interest  in  the  land  to  the  extent  of  the 
judgment  for  taxes,  and  that  he  is  entitled  to  credit  for  that 
amount  on  th^  judgment  against  him  on  the  warranty.  Pierce 
V.  HerrxMf  604, 

» 

See  Adverse  Possession  ;  Contracts,  4 ;  Highways,  1,  2 ;  Statute 
OF  Limitations,  4 ;  Pubuo  Lands  ;  Tax  Sale  and  Deed. 

REAL-ESTATE  BROKER. 

AcnoN  FOR  ooxMissiON.    In  an  action  by  a  real-estate  broker  for  his 
commission  for  procuring  a  purchaser  for  defendant's  farm,  evi- 
dence that  the  sale  of  the  farm  was  brought  about  by  the  efforts  of. 
another  agent  was  both  competent  aud  material  on  defendant's 
b^alf.    Xfeiaton  v.  Bitchier  91. 

RKCX>RDING  INSTRUMENTS. 

See  Chattel  Mortgages,  6,  7 ;  Tax  Sale  and  Deed,  10 ;  Corpora- 
tions, 1. 
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REDEMPTION.  .    , 

1.    From  execution  sale  :  subsequent  lien  :  extension  of  time.  f 

After  land  had  been  sold  cm  execution,  but  before  the  year  for 
redemption  had  expired,  certain  mortgages  were  corrected  in 
e<iuit7  so  as  to  cover  the  land.  Held  that  the  mortgagees  had  a 
right  to  redeem  under  the  statute.  (Code,  sec.  8104).  But  since 
thej  did  not  avail  themselves  of  that  ri^ht,  nor  intimate  a  desire 
to  redeem  until  after  the  year  had  expured  and  a  deed  had  beten 
made  to  the  purchaser,  had  that  there  was  no  ground  in  equity 
for  extending  the  time  for  redemption,  even  if  the  power  to  do  so 
were  conceded!    Ettenheimer  v.  Narthgravea,  28. 

2,   FBOU  JUNIOB  MOBTOAGEE  WHO  HAS  REDEEMED  FROM  SENIOR 

FORECLOSURE  :  AMOUNT  TO  BE  PAID.    Where  the  holder  of  a  junior 

mortgage,   more  than  six  and  less  than  nine  months   from  the 

date  of  sale  under  the  senior  mortgage,  buys  in  the  certificate  ^ 

of  sale,  and  files  an  affidavit  with  the  clerk,  stating  the  amount 

of  his  lien,  and  that  he  has  redeemed  as  a  junior  lien-holder,  he  is 

a  redemptioner  within  the  meaning  of  the  statute  ( see  Lamb  v, 

Feeley,  71  Iowa,  742),  and  the  owner  of  the  land,  with  imowledge  J 

of  all  the  facts,  cannot  redeem  from  him  without  paying  the  .  ^ 

amount  of  both  liens.    The  fact  that  an  action  is  pendme  for  the 

foreclosure  of  the  junior  mortgage,  and  that  a  vfdid  defense  has 

been  pleaded  thereto,  makes  no  difference.    Lamb  v.  West,  899. 

i 

8.  From  foreclosure  sale:  rioht  to  rents  during  year.  See 
Judicial  Sale,  2 ;  who  may  redeem.    See  Mortgages,  8,  6. 

4.     FROM  TAX  SALE.    See  Tkx  Sale  and  Deed,  11. 

REFERENCE. 

Report:  conclusions  of  law  set  aside:  jury  trial.  Appellant 
agreed  to  submit  her  cause,  on  the  facts  and  the  law,  to  a  referee, 
and  she  moved  the  court  for  the  confirmation  of  the  ref eree% 
report  as  a  whole ;  but  on  appellees'  motion  the  referee's  conclusions 
of  law  were  set  aside,  and  tne  court  rendered  judgment  on  its  own 
conclusions  of  law  from  the  facts  found  by  the  referee.  Held 
that  appellant  was  not  entitled,  upon  the  setting  aside  of  the  con- 
clusions of  law,  to  have  the  cause  submitted  to  a  jury,  as  she 
woi^d  have  been,  under  the  doctrine  of  Lyons  v.  Harris,  78  Iowa, 
292,  had  the  findings  of  fact  also  been  set  aside.  In  re  Assign^ 
ment  of  Hooker,  877, 

ElEPLEVIN. 

1.  Of  property  sold  but  not  paid  for  :  verdict  and  judgment. 
Plaintiffs  sold  to  defendant,  on  trial  as  they  aUeged,  certain  prop- 
er^, taking  his  notes  for  three  hundred  dollies,  the  purchase 
price,  but  no  part  thereof  was  paid.  In  an  action  to  replevv  the 
proper^,  there  was  a  general  verdict  for  defendfmt.  Held  that  it 
was  properly  set  aside,  because  it  did  not  determine  the  value  of 
defendant's  interest  in  the  property,  and  no  just  judgment  could 
be  rendered  thereon.    Peck  v,  Bonebright,  98. 

3.      Of   FBOTVaTY  sold  on  trial  and  not  paid   for  :  DEMAND.     One 

who  sells  property  on  trial,  taking  promissory  notes  for  the  pur-      ^ 
chase  price,  with  the  understanding  that  there  is  to  be  no  com- 
pleted sale  until  payment  is  made,  may,  upon  a  failure  to  pay  the 
notes,   maintain   replevin  for  the  property  without  a  previous 
demand.    Id, 

Vol.  75—54 
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B.  JXXDGMSNT :  INDEFIXITENBS8 :  KO  PREJUDICE.  A  judgmeiit  in  a 
replevin  suit  will  not  be  reversed  on  account  of  indefiniteness  in 
the  description  of  the  property  where,  from  the  whole  entry,  no 
harm  coula  result  thereirom.    Coleman  v.  Reel,  804. 

4.   INTEBVENTION  :  AGBBEMBNT  TO  RELEASE  DEFENDANT  :  OONSTRUC- 

TION.  In  an  action  for  property  levied  upon  by  a  constable,  a  third 
person  claiming  the  property  intervened,  and  it  was  agreed  that 
the  constable  should  be  discharged  from  the  case,  that  no  judg- 
ment for  damages  or  costs  should  be  rendered  against  him,  and 
that  the  property  should  be  regarded  as  in  the  hands  of  the  court, 
subject  to  a  final  determination  between  plaintiff  and  intervener. 
It  did  not  appear  that  the  intervener  was  a  party  to  the  agreement. 
Held  that  it  did  not  have  the  effect  to  release  plaintiff  from 
liability  to  the  intervener  on  account  of  the  use  and  detention  by 
him  of  the  property,  which  was  in  his  hands  for  a  long  time,  and 
at  the  time  the  agreement  was  made.  Van  Horn  v.  Overman, 
421. 

RB3  ADJUDICATA. 
See  Former  Adjudication. 

RESCISSION. 
See  Real  Estate,  2,  5 ;  Sales,  7. 

RESIDENCE. 
See  Citizenship,  1 ;  Statute  of  Limitations,  8. 

SALES. 

1.  Of  machine  :    DELIVEBT  WITHOUT  AGREED  PAYMENT  :    FAILURE   TO 

WORK  :  RETURN :  ACTION  FOR  PURCHASE  PRICE.  By  a  written  exec- 
utory contract  plaintiffs  agreed  to  deliver  to  defendants  a  machine, 
and  defendants  agreed,  npon  such  delivery,  to  execute  their  notes 
for  the  purchase  price.  The  contract  contained  warranties  of  the 
machine,  but  provided  that  they  should  be  of  no  effect  if  the  notes 
for  the  purchase  price  were  not  made  upon  delivery.  The  delivery 
was  made  through  the  plaintiffs'  agent,  but  defendants  did  not 
then  make  the  notes,  because  the  agent  directed  them  to  first  tr^ 
the  machine  and  see  whether  it  was  satisfactory.  They  found  it 
to  be  worthless  for  the  purpose  for  which  it  was  made  and  pur- 
chased, and  promptly  returned  it  to  the  agent,  and  notified  puiin- 
tiffs.  Li  an  action  upon  the  written  contract  for  the  purchase  price, 
held  that,  since  defendants  discovered,  before  executing  the  con- 
tract on  their  part  (by  making  their  notes) ,  that  the  machine  was 
worthless,  and  thereupon  returned  it,  they  were  absolved  from 
their  obligation  to  execute  the  notes,  and  were  not  liable  for  the 
purchase  price.    Davis  v,  Sweeney,  45. 

2.  WrITTSN  contract:  INDEFINTTB  DESCRIPTION  :  PAROL  TO  AID.     D. 

and  T.  were  partners,  and  as  such  owned  a  livery  stock  and  bam, 
and  also  a  stallion  and  a  separate  bam  in  which  he  was  kept,  and 
accounts  due  for  his  services.  D.  sold  to  plaintiff,  describing  the 
property  in  the  written  contract  as  follows :  "  The  undivided  one- 
hali  interest  in  the  livery  stock,  horse,  buggies,  etc.,  of  D.  and  T.** 
Held,  in  an  action  b^  plaintiff  to  reform  the  contract,  and  to 
establish  his  ownership  thereunder  of  one-half  of  all  the  firm  prop- 
erty of  D.  and  T.,  that  parol  evidence  was  admissible  to  show  the 
surrounding  circumstances  and  the  conduct  of  the  parties,  and 
thereby  apply  and  ascertain  the  meaning  of  its  uncertain  terms 
( Coufdy  of  Des  Moines  v.  HinMey,  62  Iowa,  637 ) ;  and  that,  this 
being  done,  it  appears  that  the  word  *'  horse  '*  in  the  contract 
referred  to  the  stallion,  and  *'  etc.*^  to  the  bam  in  which  he  was 
kept  and  the  accounts  for  his  services ;  and  that  plaintiff  was 
properly  entitled  to  relief  accordingly.    Shvler  v.  IhdUm,  155. 
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8.  Or  STOCK  WITH  GOOD-WILL :  BREACH :  EViDBNCE.  Plaintiffs  bought 
of  defendant  a  stock  of  goods  and  the  lease  of  the  building  in 
which  the  goods  were  kept,  and  they  claim  that  defendant,  at  the 
time,  and  as  part  of  the  contract,  agreed  not  to  go  into  the  same 
business  in  the  same  town  for  one  year,  and  this  action  is  to 
recover  for  an  alleged  breach  of  that  agreement.  Plaintiffs  offered 
to  prove  that  they  would  not  have  made  the  purchase  but  for  such 
alleged  agreement.  Held  that  such  evidence  did  not  affect  their 
right  of  recovery,'  and  hence  was  properly  excluded  as  imma- 
terifd.    Carruthers  v.  McMurray,  178. 

4.  Of  grain  to  eleyatob:  what  constitutbs  :  bailmbivt  distin- 
GUISHSD.  Plaintiffs  delivered  oats  to  H.  who  operated  an  elevator, 
under  an  alleged  oral  agreement  that  they  were  to  remain  in  the 
elevator  until  plaintiffi9  were  ready  to  sell  them,  and  that  H.  was 
then  to  have  them  if  he  would  pay  as  much  as  was  paid  by  others ; 
and  in  case  he  did  not  buy,  he  was  to  have  one  cent  per  bushel  for 
weighing  them  in  and  out.  Plaintiffs  knew  that  the  oats  so  deliv- 
ered were  mixed  in  a  mass  with  others,  and  that  H.  was  accus- 
tomed to  ship  from  the  mass  whenever  the  prices  suited  him  ;  and 
they  could  not  have  entertained  the  thought  that  the  identical 
oats  were  in  any  case  to  be  returned  to  them.  Held  that  the  true 
meaning  of  the  contract  was  that  H.  was  to  have  the  option  to  pay 
the  best  market  price  for  the  oats  whenever  plaintiffs  desired  to 
close  the  transaction,  or  to  return  to  them  an  equal  quantity  of  sim- 
ilar oats  ;  and  that  it  was  a  contract  of  sale  and  not  of  bailment. 
And  H.  having  afterwards  mortgaged  to  defendants  all  the  oats 
then  in  the  elevator.^-including,  however,  none  of  the  identical 
oats  delivered  by  plaintiffs, — Mid  that  plaintiffs  could  not,  as 
a^inst  defendants,  set  up  any  claim  to  the  mortgaged  oats. 
( Johnston  V.  Browne,  87  Iowa,  200,  foUotoed,  a,nd  Sexton  v,  Chrdham, 
58  Iowa,  181,  distinffuisJied),    Barnes  v.  McCrea,  267. 

6.  Conditional  :  failuiw  of  condition  :  money  demand  :  evidence. 
Where  goods  are  sold  and  delivered  upon  an  agreement  to  take 
Fecured  notes  in  part  payment,  provided  they  are  found  upon 
investigation  to  be  satisfactory,  and,  if  not,  a  part  of  the  goods  to 
be  returned  or  other  provisions  made  for  payment,  and  the  notes 
are  returned  as  unsatisiactory,  but  the  gooas  are  not  returned  nor 
payment  otherwise  provided  for,  the  transaction  ripens  into  an 
absolute  sale,  and  a  money  demand  arises  for  their  value  ;  and  evi- 
dence of  such  facts  is  properly  admitted  to  sustain  a  petition 
alleging  an  absolute  sale,  where  it  appears  by^  the  avermento  of  the 
answer  that  the  defendants  will  not  be  surprised  by  such  evidence. 
George  v,  Stvafford,  491. 

0.  Ssyehable  contract  :  gambling  :  statute  of  ILLINOIS  :  place  of 
PERFORMANCE.  Defendants  contracted  with  plaintiff 's  assignor  for 
one  hundred  and  fifty  cars  of  coal,  to  be  delivered  free  on  board 
cars  at  Chicago  within  a  certain  time,  and  at  a  certain  rate  per  ton 
to  be  paid  in  thirty  days  ;  with  the  privilege  of  ordering,  upon  the 
same  terms,  two  hundred  and  fifty  cars  more  of  said  coal. 
Heldr- 

(1)  That  the  contract  was  one  to  be  performed  in  the  state  of 
Illinois  where  the  coal  was  to  be  delivered,  and  that  it  was  to 
be  judged  as  to  its  vtdidity  by  the  laws  of  that  state. 

(2)  That  the  contract  was  severable, — ^the  first  part  being  a  con- 
tract of  actual  sale,  and  the  second  part  a  contract  for  the 
right  to  purchase  or  not  at  defendant's  option. 

(8)  That  the  optional  part  of  the  contract  was  void  under  the 
statute  of  Illinois,  which  provides  :  •*  Whoever  contracts  to 
have  or  give  to  himself  or  another  the  option  to  sell  or  buy, 
at  a  future  time,  any  erain  or  anv  other  commodity  *  *  * 
shall  be  fined  *  *  *  ;  and  all  contracts  made  in  violation 
of  this  section  shall  be  considered  gambling  contracts,  and 
shall  be  void."    Osgood  v,  Bauder,  550. 
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STATUTES  CITED,  CONSTRUED,  ETC. 

[  The  words  in  Roman  type  Indicate  the  rahject  nnder  consideration,  and  the  flgnrea 
following  refer  to  the  page  in  this  Tolume  where  the  statute  Is  cited.] 

Sec.  IfiSO.  Intoxicating  liqnon:  Unlaw- 
ful sales:  RecoTery  of  price. 

456. 
Sec.  1655.   Sale  of  beer  lawful.    240. 
Sec.  1668.  Homestead  :  Liquor  nuisance : 

Forfeiture.    4sL 
Sec.  1721.    Election  of  school  treasoror. 

197  etieq. 
Sec.  1781.    School  fund :  Apportionment : 

Duty  of  auditor.    602. 
Sec.  1985.   Recorder :  Must  index  papers 

immediately  when  filed .    475. 
Sec.  1997.   Possession  of  mortgaged  o^t* 

tels.    458. 
Sec.  1984.    Real-estate  tmstt:  Parol  to 

prove.    718. 
Sees.  I97flkigi 

tax  lands. 
Sec.  1996.    Homestead  in  city :  Limit  in 

area.    688. 
Sec.  1997.    Homestead:  Appurtenances. 

See.  1996.    Homestead :  Exemption.    48. 
Sec.  2081.    Highway:  Prescription:  BtI- 

dence :  Use.    190. 
Sec.  2077.    Interest :  Oral  agreement  for 

more  than  six  per  cent.    224. 
Sees.  2106,  2109.    Surety :  Notice  to  sue 

principal  removed  from  state. 

878. 
Sec.   2116.     Assignment  for  creditors: 

Partial :  Validity.    890. 
Sec.  2211.    Wlfe*s  right  to  her  earnings. 

516. 
Sees.  2122,  2128.    Assignment  for  cred- 
itors :  Duty  of  court  to  direct 

payments.    881. 
See.  2222.    Divorce:  Corrobol«tlon  of 

plaintiff.    201,  218. 
Sec.  2248.     Guardian  of  mlnor*8  prop- 
erty: When  not  required.    68. 
Sees.  2960,  2274.    Guardians :  Authority. 

82. 
Sec.  2812.    Guardians :  Jurisdiction.    82. 
Sec.  2406.    BsUtes  of  decedenU :  Oollec- 

tion  of  chattel  mortgage.    261. 
Seoi.  ;M20,  2421.    Estates  of  decedents  : 

Third-class  claims.    85. 
Sec.  2514.    Kind  of  proceedings  :  Error : 

Remedy,    718. 
Sec. 2521.    Action  on  Judgment:  Time. 

88;  On   account:   Last   item. 

500,691. 
Seo.  2622.     Judgments:  Not  disturbed 

in  equity.    840. 
Seo.  2029.    Limitation  of  actions :  Breach 

of  covenant  of   seizin.     206; 

Bailment.  295 ;  Judgments.  814. 
Sees.   2B89,   2581,   2682.      LImiUtion    of 

actions  :   Account :  Beginning 

of  action.    168. 
Seo.  2586.  Statute  of  limitations :  ^xoep- 

Uon  construed.    886. 
Seo.  2544.    Parties :  Suit  by  trustees.  677. 
Sees.  2580, 2582,  2585. 2586.    Place  of  suit 

against  railroad  company.    576, 

Sec.  2604.  Original  notice :  Mode  of  ser- 
vice.   668. 

Sec.  2610.  Action  against  connty :  Claim 
not  presented  to  supervisors. 
470. 

Sec.  2618.  Original  notice :  Senrioe  on 
agent.    123,  ISS. 

Sec.  26S8.  PendenUlite:  Petition  affect- 
ing real  estate :  What  Is  not. 
525,526. 

Sec.  2660.  Counter-claim :  Action  agalnit 
principal  and  surety.   284. 


REVISION  OP  1860. 

Sec.  809.  County  Supervisors  :  Special 
meetings ;  Notice.   276. 

Sees.  2499,  2900.  Wlfe*s  personal  prop- 
erty in  husband*s  hands:  Re- 
cording notice  of  ownership. 
225, 515. 

LAWS  OF  1870. 

Chap.  179.  Bridges:  Duty  of  dty  and 
county.    669. 

CODE  OF  1878. 

Sec.  84.    When  laws  take  effect.   249. 

Sec.  45,  par.  24.  Relationship:  How 
computed.   161. 

8^0. 190.  Judge  :  DIsQualiflcation :  Rela- 
tionship.   160,  €t  MQ. 

Sees.  196,  200.  Entries  in  appearance 
docket :  Not  iurlsdictlonal.  620, 
621 ;  Transcript  on  appeal  fft>m 
.  justice  of  peace.    789, 740. 

Sees.  801, 806.  County  Supervisors  :  Spe- 
cial meetings :  Powers :  Notice : 
275-279. 

Sec.  808.  Bridges:  Duty  of  county  super- 
visors.   669. 

Sec.  466.  Public  nuisances:  Method  of 
abatement  by  city.   407,  408. 

Sec.  464.  Railroad  on  street :  Damages 
to  property-owner,    445. 

Sec.  476.  Taxation  for  street  improve- 
ments :  Method.    854. 

Sec.  482.  Cities  and  towns  :  Power  as  to 
ordinances.    407. 

Seo.  491.  Public  officers:  Illegal  con- 
tract for  fees.    859. 

Sec.  667.  County  bridges:  Length  of. 
668,  669. 

Sec.  690.  Officers  holding  over:  New 
bond.    190;  Accounting.    404. 

Sec.  784.    Officers  holding  over.    106.    , 

Voc.  888.  Tax-sale  ceruflcate:  Assign- 
ment :  What  necessary.  625,  626. 

Sec.  898.    Tax  titles  :  Equities.    88. 

Sec.  884.  Tax  sale :  Notice  to  redeem  : 
WhoU  'lawful  holder."  686; 
Mode  of  service.    668. 

Seo.  895.  Tax  deed  :  When  right  to  ac- 
crues.   626. 

Sec.  990.  Bridges  :  Duty  of  road  super- 
visors and  county.    669. 

Sec.  994.  Bridges :  What  to  be  built  by 
road  supervisors.    660. 

Sec.  10G0.  Mutual  insurance  companies : 
Incorporation  of.    697. 

Sec.  1079.  Railroads :  Forfeiture  of  fran- 
chises :  Non-user.    142. 

Sec.  1160.  Mutual  insurance  companies : 
Organization.    696,  697. 

Sec.  1260.  Right  of  way  :  Non-user : 
Forfeiture.    627. 

Sec.  1289.  Railroads  :  KUUng  horse  on 
track:  Liability:  When  not 
running  at  large.  166, 164 ;  Bur- 
den of  proof.    609. 

Sec.  1807.  Railroads  :  Liability  for  injury 
lo"  wiper."   566. 

Sec.  1689.  Sale  of  liquors  to  minors,  etc. 
641. 

Sec.  1540.  Intoxicating  liquors  :  Unlaw- 
ful sales  :  Agent  liable.    466. 

Sec.  1648.  Liquor  nuisance:  What  is. 
246. 

Sec.  1544.  Intoxicating  liquors :  Search- 
warrant  :  Pharmacist.    689. 


INDEX. 


856 


8eo.  S065.     Pleading:  Answer  deemed 

denied.    800. 
Sees.  2066, 9607.    Pleading :  Reply :  Fonn 

of.    600. 
Sec.  2688.    Intervention:  What  is  not 

525. 
Sec.  2084.    ^nterTention .  Not  to  delay 

cause.    788. 
Sec.  20S0.    Pleading:  Amendment:  Dis- 
cretion of  conrt.    445. 
Sec.  2710.     Pleading:  Inconsistent  de- 
fenses.   700. 
Sec.    2718.     Pleading:  Allegation   not 

denied.    445. 
Sec.  2742.    Appeal :  Abstract :  Defect  as 

to  evidence.    650;  Judge  must 

certify  evidence.    785. 
Sees.  8770, 2780,  8782, 2788.    Practice :  Ar- 

gnments  :  Number  of  counsel. 

178,  ITO. 
Sec   2808.     Special   Interrogatories   to 

Jury  :  Rule.    608. 
Sec.  2828.    Keferee*8  finding  of  facts : 

EfTect  of  880. 
Sec.  8871.  Default :  Setting  aside :  Terms. 

708. 
Sec.  2882.     Judgment :  Lien :  Duration. 

818, 660. 
Sec.  2000.    Offer  to  confen  judgment. 

71. 
Sec.  2001.     Attachment:  Recovery   of 

attorney's  fee  on  bond.    488. 
Sec.  2007.     Levy:  Possession  must  be 

taken.    470. 
Sea  8085.    Judgments :  Bxeontions  on : 

Limitation  of  time.    814. 
Sec.  8104.    Execution  sale :  Redemption. 

80. 
Sec.  8104.     Appeal  to  supreme  court: 

When  it  lies.    82 ;  When  not. 

178. 
Sec.  8178.     Appeal  to  supreme  court : 

Notice.    50. 
Sec.  8184.    Appeal :  Clerk's  certificate  to 

record.    786. 
Sec 8186.    Appeal:  'EStatot  ttqterndeat 

bond.    511. 
Sec.   8814.     Appeal  to  supreme  court: 

Notice:  Filing.    60. 
Sec  8807.    Chattel  mortgages :  Foreclos- 
ure against  administrator.    208. 
Sec    8817.     Chattel  mortgage :    Fore- 
closure :   Remedy    In   equity. 


Sec .  8881.  Nuisance :  What  included  in : 
Remedy  against.    400, 408. 

Sec  8888.  Mortgage :  Payment  by  Junior 
lien-holder:  Subrogation.    005. 

Sec.  8400.  Contempt  proceedings:  Re- 
view :  OtrUorari.    511. 

Sec.  8008.  Justice's  Judgment :  Trans- 
cript :  Lien :  Duration.   818. 

Sees.  8588.  8584.  Appeal  from  Justice: 
Filing  transcript :  What  is.    740. 

Sec.  8500.  Justice's  Judgment:  Execu- 
tion on :  Time.    814. 

Sec.  8680.  Evidence :  Transaction  with 
decedent.    814. 

Sees.  8068, 8664, 8665.  Statute  of  frauds : 
Leases :  Exception.   02. 

Sees.  8660, 8007.  Statute  of  frauds :  Tes- 
timony of  defendant.    68. 

Sees.  8065,  8080.  Evidence  :  Practice  : 
Order  to  produce  books.    460. 

Sees.  8848.  8840, 8850.  Murder :  Degrees 
of.    540. 

Sec.  4060.  Public  nuisance  :  Abatement 
by  city.   406. 

Sec.  4107.    What  offenses  bailable   648, 

tt  96Q, 

Sec.  4100.  Crimes  near  county  line : 
Jurisdiction  of.  745 ;  Oonstitu- 
tionaUty.   74& 


Sec  4201.  Arrest  by  private  person. 
7B0.  .-  -- 

Sec.  4880.  Indictment:  Language  of. 
845. 

Sec  4806.  Indictment:  Allegation  of 
county.    848. 

Sec  4800.  Indictment :  Non-prejudicial 
errors  disregarded.   747. 

Sec.  4814.  Principal  aud  accessory :  Dls- 
ttttotion  abolished.    768. 

Sec  4500.  Judgment :  Fine  :  Imprison- 
ment oil  paid :  How  long.    757. 

Sec  4511 .  Right  to  bail  after  conviction. 
548,  ^  teg. 

Sees.  4688, 4680.  ^Iminal  law :  Appeal : 
Bail.    548,  «t  teg. 

Sec  4688.  Instruction:  Error  vrithout 
prejudice.    845. 

Sec.  4580.  Criminal  law:  Appeal  by 
state.    040. 

Sec.  4500.  Rape :  Corroboration  of  com- 
plainant.   506. 

Sees.  4502.  4506,  4607,  4606,  4600.  Bafl : 
Forfeiture  by  non-appearance : 
When  complete.    108,  et  ttg. 

Sec  4682.  Information  for  assault  and 
battery :  Sufficiency.   755b 

LAWS  OF  1874. 

Ohap.  8.    Lost  comers :  Re-survey.   100. 
Chap.  8,  sec  4.    Establishing  lost  oor- 
neis:  Costs.    110. 

LAWS  OF  1870. 

Chap.  88,  sec  1.  Verified  account: 
Action  on :  Evidence  on  default. 
741. 

Chap.  188.  sec.  4.  Railroad  aid  taxes : 
Duty  of  treasurer.    184. 

LAWS  OF  1878. 

Chap.  40.  County  bridges  on  county 
lines .    001. 

Ohap.  77,  sec.  18.  Railroads:  Over- 
charge :  Recovery.    171. 

Chap.  108.   Murder  not  bailable*    640. 

LAWS  OF  1880. 

Chap.  807.  Criminal  law :  Payment  of 
defendant's  witnesses.    148. 

(Aap,  811,  sec  8.  Fire  insurance :  Notice 
and  proof  of  loss.  545,  647; 
Premature  action.   048. 

LAWS  OF  1888. 

Chap.  8B.  Certification  of  evidence  an 
appeal.    786. 

LAWS  OF  1884. 

Chap.  40.   Levy :  Notice  of  ownership  of 

property    470. 
Chap.  148.   Sale  of  beer :  When  it  became 

unlawful.    840. 
Ohap.  148,  sec.   18.   Liquor  nuisance: 

Abatement :     (Itizenship     of 

plaintiff.    881,  880. 
Chap.   ISO,  sec  8.     Railroad  aid  tax: 

validity:  Promises  to   remit. 

148. 
Chap.  107.  Counties :  Official  newspaper: 

Contest :  AppeaL  487. 

LAWS  OF  1888. 

Obap.  00.  sees.  1,  8.  liquor  nntenoe: 
Duty  of  county  attorney  and 
court.    280;  Attorney^  fees. 

484. 
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Chap;.  06,  eeo.  5.  Lfqaor  nnlaanoe :  De- 
cree:  Abatement   44. 

Chap.  88.  Unlawful  rales  of  liquor  by 
pharmaoiit :  SeUuie.  688 ; 
Salee  to  minors,  etc.   641. 

Chap.  88,  sec.  8.  Droffs :  Sale  by  sheriff 
not  a  pharmacist.   862. 

Ohap.  117.  Levy  on  mortgaged  chattels. 
470. 

Chap.  184,  sec.  8.  Guardianship :  Juris- 
diction.    88. 


CONSTITUTION  OF  IOWA. 

Art.  1,  sec.  8.  Unreasonable  search. «—. 
Art.  8,  sec.  9.    Titles  of  laws.    160. 
Art.  8,  sec.  86.    When  laws  take  effect. 

RSVISBD  STATUTES  OF  UNTTSD 

STATES. 

Sec.  789.    Venue  of  actions  In  federal 
courts.    677 


STATUTE  OF  FRAUDS. 

1.  Leases  :  effect  of  pabt  performance.  The  fourth  subdivision 
of  section  8664  of  the  Code  provides  that  no  eTidence  of  any  con- 
tract for  the  creation  or  transfer  of  any  interest  in  real  estate, 
except  leases  for  a  term  not  exceeding  one  year,  is  competent, 
unless  it  be  in  writing,  etc.  Section  8665  provides  that  the  rule  of 
said  fourth  subdivision  shall  not  apply  "when  the  purchase  money 
or  any  portion  thereof  has  been  received  by  the  vendor,  or  when 
the  vendee,  with  the  actual  or  implied  consent  of  the  vendor,  has 
taken  and  held  possession  thereof  under  and  by  virtue  of  the  con- 
tract." Held  that  this  last  provision  relates  solely  to  contracts  for 
the  purchase  or  sale  of  real  estate,  and  does  not  have  the  effect  to 
Qualify  the  rule  enacted  by  the  preceding  provision  as  to  leases 
for  a  term  exceeding  one  year.  ( Hunt  v.  Coe^  15  Iowa,  197,  fol- 
lowed ).    Thorp  V,  Bradley t  60. 

8.  Agreement  to  buy  in  moetoaobd  land  and  convey  to  most- 
oaoor.  An  oral  agreement  made  with  the  owner  of  mortgaged 
land  to  procure  the  title  under  a  foreclosure  of  the  mortgage,  and 
to  reconvey  to  the  mortgagor  upon  being  reimbursed  by  him,  is 
not  a  mere  agreement  for  the  loan  of  a  sum  of  money,  but  an 
agreement  for  the  creation  and  transfer  of  an  interest  in  real  estate, 
and  is  within  the  statute  of  frauds.  (  Compare  Hain  v.  Robinson, 
72  Iowa,  785).    Id, 

STATUTE  OF  LIMITATIONS. 

• 

1.  Commencement  of  action:  defective  notice.  An  original 
notice  in  an  action  on  account  was  placed  in  the  hands  of  the 
sheriff,  and  was  duly  served.  May  1,  1886.  On  the  twenty-fourth 
of  the  next  month  the  action  would  have  been  barred  by  the  statute 
of  limitations.  The  notice  was  defective  in  that  it  required  defend- 
ants to  appear  at  the  next  August  term  of  the  circuit  court,  which 
it  stated  would  be^^  on  the  thirtieth  day  of  August,  when  in  fact 
it  began  on  the  thirty-first  day  of  August.  At  this  term  there  was 
no  appearance,  and  the  cause  viras  continued,  and  another  notice 
served  on  defendants.  Hdd  that  the  defect  in  the  first  notice  was 
fatal,  and  that  the  beginning  of  the  suit  dated  from  the  time  the 
second  one  was  placea  in  the  hands  of  the  sheriff  and  that,  there- 
fore, the  action  was  barred.  (See  cases  cited  in  opinion). 
Femekes  v.  Case,  162. 

2.  Breach  of  covenant  of  seizin  and  of  right  to  convey.  Cove- 
nants of  seizin  and  of  good  right  to  convey  are  synonymous,  and 
if  at  the  time  of  conveyance  the  grantor  does  not  own  the  land  the 
covenant  is  broken  immediately  (  Brandt  v,  Foster,  6  Iowa,  387- 
295  ),  and  a  right  of  action  at  once  accrues,  and  is  barred  by  the 
statute  after  the  lapse  of  ten  years,  under  section  2629  of  the  Code. 
Mitchell  V.  Kepler,  207. 
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8.  Action  on  bailment  :  whkn  it  begins  to  bun.  The  statute  of 
limitatioDfl  will  not  begin  to  run  in  favor  of  a  bailee  until  he  denies 
the  bailment  and  converts  the  property  to  his  own  use.  Accord- 
ingly, in  this  case,  where  plaintiff  deposited  with  defendant  a 
watch  to  be  repaired  and  for  safe-keeping,  and  did  not  demand 
it  for  a  period  of  ten  years,  when  defendant  refused  to  deliver  it, 
held  that  an  action  for  its  conversion  miffht  be  brought  at  any 
time  within  five  years  from  the  date  of  such  demand  and  refusal. 
Reizenstein  v.  Marquardt,  294. 

i.  MOBTGAOE :  iONOBS.  Where  the  statute  of  limitations  begins  to 
run  aeainst  the  ancestor  in  his  lifetime,  it  will  not,  in  favor  of  his 
ninor  neirs,  cease  to  run  upon  his  death ;  the  exception  in  favor  of 
minors  ( Code,  sec.  2585 )  applying  only  to  causes  of  action  which 
originally  accrue  in  their  ^tvor.  ( Bishop  v,  Knowles,  58  Iowa,  268). 
And  so,  where  the  ancestor  foreclosed  his  mortgage  against  the 
mortgagors  alone,  and  bought  in  the  property,  not  making  the 
grantee  of  the  mortgagors,  who  was  in  possession,  a  party,  and  then 
died  leaving  minor  heirs,  his  right  of  action  for  foreclosure  as  against 
the  mortgagors'  grantee  accrued  before  his  death,  and  was  biEirred 
as  against  his  minor  heirs  in  ten  years  after  it  accrued,  though  the 
minor  heirs  had  not  then  attained  their  majority.  In  such  case 
the  right  of  action  was  based  on  the  mortgage,  and  not  upon  the 
judgment«gainst  the  mortgagors.    Orether  v,  Clark,  383. 

I 

5.  Beyiyal  of  debt  by  wbittbn  pbomise.  Defendant,  in  a  letter  to 
plaintifif,  having  referred  to  **  those  old  notes,*'  said  :  **  Tou  shall 
have  every  cent  that  is  due  on  them."  Held  not  sufficient  to  revive 
the  debt  upon  a  particular  one  of  the  notes  which  was  at  the  time 
barred  by  the  statute  of  limitations.    Stoui  v,  Marshall,  498. 

8.  Continuous  ac!COUNT  :  payments  by  assignee  of  insolvent.  Pay- 
ments made  by  the  assignee  of  an  insolvent,  upon  an  account  filed 
and  allowed  against  his  estate,  are  not  to  be  regarded  as  made  in 
continuation  of  the  original  account  in  such  sense  that  an  action 
against  the  insolvent  upon  the  account  will  not  be  barred  if  brought 
within  five  years  after  the  last  of  such  payments.  Such  payments 
are  not  items  of  the  account  for  that  purpose*  Van  Patten  v, 
Bec2au7,  589. 

7.  Account  ;  admissions  :  subsequent  lapse  of  time.  The  defend- 
ants made  an  assignment  for  the  benefit  of  their  creditors,  and 
recognized  the  account  sued  on  by  including  it  in  their  sworn 
schedule  of  claims  against  them.  Held  that  this,  regarded  as  an 
admission  that  the  dfebt  was  unpaid,  or  even  as  a  new  promise 
(  which  it  was  not ),  did  not  authorize  an  action  upon  the  account 
more  than  five  years  after  the  admission  or  promise  was  made.    Id, 

8.  Pkesumftion  as  to  residence:  pleadinq.  It  will  be  presumed, 
unless  otherwise  alleged,  that  parties  to  an  action  in  this  state  are 
citizens  of  the  state,  and  that  the  cause  of  action  accrued  in  this 
state ;  and  where  a  petition  alleges  nothin^g  as  to  these  points,  but 
otiherwise  shows  that  the  cause  of  action  is  barred  by  the  statute  of 
limitations,  it  is  bad  on  demurrer.    Id. 

9«     Does  not  bar  equitable  defense.    A  defendant,  in  an  action  to 

quiet  title,  may  plead  and  rely  upon  his  equitable  title  as  a  defense 

'    to  the  relief  asked,  even  though,  on  account  of  the  lapse  of  time, 

he  could  not  plead  such  title  as  ground   for  aflSrmative  relief. 

Adams  County  v.  Graves,  642. 
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10.  Title  to  wild  land.  Defendant's  equitable  title  to  the  land  in 
question,  which  was  derived  from  plaintiff,  arose  more  than  ten 
years  prior  to  the  year  1863,  but  the  land  was  during  all  that  time 
wild  and  unoccupied.  In  that  year,  however,  defendant  took 
possession  and  made  improvements,  and  soon  thereafter  this  suit 
was  begun  to  quiet  title  against  him.  Hdd  that  his  right  to  have 
his  equitable  title  quieted,  upon  a  proper  cross-petition  for  that 
purpose,  was  not  barred  by  the  statute  of  limitations.    Id, 

11.  In  actions  on  jxn>aMENTS.    See  Practice,  10. 

12.  As  TO  CLAIMS  AGAINST  ESTATES.    See  Estates  of  Decedents,  1. 

13.  As  TO  MONEY  PAID  BY  SURETY  FOB  PBiNdPAL.    See  Sureties,  1. 

14.  As  TO  TAX  TITLES.    See  Tax  Sale  and  Deed,  13. 

STREETS. , 
See  Cities  and  Towns,  1. 
STREET  RAILWAYS. 
See  CiTiBs  AND  Towns,  1, 
SUBROGATION. 
See  MOBTQAOES,  5. 
SX7FERSEDEAS  BOND. 
Effect  of.    See  Contempt,  1,  2. 

SUPREME  COURT. 
See  Pbacticb  and  Pbocedube  in  Supbemb  Coubt. 

SURETIES. 

1.  On  pbomissory  note:  payment  ob  pubchasb:  limitation  of 
ACTION  AGAINST  PBiNdPAL.  A  joint  maker  of  a  promissory  note, 
who  is  in  fact  onl^r  a  surety,  and  who  pays  the  note,  cannot  main- 
tain an  action  for  indemnity  against  his  principal  after  the  lapse  of 
five  years  from  the  date  of  payment ;  and  it  is  the  same  if  he  pur- 
chases the  note,  for  it  ia  thereby  extinf^iished  as  a  note,  and  his 
action  must  be  on  the  nnwrittcoi  and  implied  agreement  of  his 

Srincipal  for  indemnity.    (See  cases  cited  in  opinion).    Harrah  v, 
'acchSf  72. 

2.  Consent  to  extension  of  time  :  liability.  A  surety  on  a  note 
who,  after  it  is  due,  makes  a  payment  thereon,  and,  acting  at  the 
instance  of  the  principal,  indorses  thereon  an  extension  of  time  at 
an  increased  rate  of  interest,  does  not  thereby  render  himself 
liable  as  a  principal  debtor.    Hayward  v.  FuUerton^  871. 

8.  Notice  to  sue  :  bemoval  of  pbincipal  fbom  state  :  dischabob. 
Where  the  holder  of  a  note  n^Iects  either  to  bring  suit  thereon,  or 
to  allow  the  surety  so  to  do,  when  re(|uested  according  to  statute, 
the  surety  will  be  discharged,  notwithstanding  the  principal  has 
removed  from  the  state.    Code,  sees.  2106,  2109).    JdL 

4.  On  county  clbbk*s  bond  fob  second  teem  :  dischabob  :  misbep- 
BBSENTATION  OF  SUPEBVISOBS.  While  it  is  the  duty  of  the  board  of 
supervisors,  under  section  690  of  the  Code,  to  require  an  officer  who 
has  been  reSlectM  to  produce  and  account  for  all  public  funds 
which  have  come  into  his  hands  under  color  of  his  office,  before 
approving  his  bond  for  a  second  term,  yet  a  failure  to  perform 
such  duty,  and  a  false  pretense  by  the  board  that  it  has  been  per- 
formed, will  not  discharge  the  sureties  on  the  bond  for  the  second 
term,  after  it  has  been  accepted  and  approved,  from  liabUity  for  a 
defalcation  occurring  during  that  term.    Palmer  v.  Woods,  402. 

See  Pbomissoby  Notes,  7. 
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TAXATION. 

1.  Absessmbnt:  appeal:  chanob  of  isbub  bt  axendmibmt.  Plain- 
tiff was  aaseesed  by  the  town  council  upon  goods  and  merchandise 
in  the  sum  of  ten  thousand  dollars.  On  appeal  to  the  district  court, 
it  appeared  that  the  assessment  was  wrongful,  because  he  had  no 
goods  and  merchandise  ;  but  the  evidence  showed  that  he  might 
properly  have  been  assessed  that  amount  on  account  of  moneys 
and  credits.  Held  that  it  was  error  to  i)ermit  defendants  to 
amend  their  pleadings  to  conform  to  the  evidence,  and  then  to 
assess  plaintiff  with  ten  thousand  dollars  on  moneys  and  .credits, 
because  the  court  could  not  try  any  other  issue  than  that  presented 
by  the  app«aL  (See  opinion  for  eases  distinguished).  Brown  v, 
Toum  of  Grand  Junction^  488. 

9.  Special  assessicbnt  :  notice  :  what  sufficie2«t.  See  Cities  and 
Towns,  9. 

8.     Of  MONET  AND  CREDITS.    See  Insurance,  12. 

4.     In  AID  OF  EAILBOADS.    See  Railroads,  7-10. 

TAX  SALE  AND  DEED. 

1.  Nbwlt-oboanized  oountt  :  taxes  levied  and  delinqubnt  bbfobb 
OBOANIZATION.  Tazes  on  land  now  in  O'Brien  county  were  levied 
by  Woodbury  county  and  had  become  delinquent  while  O'Brien 
county  was  yet  attached  to  Woodburv  county  for  revenue  pur- 
poses. Held  that  a  sale  of  the  land  for  those  tuces  by  O'Brien 
county,  after  its  organization,  was  without  authority  and  void. 
(Haiiard  v.  Griffin,  12  Iowa,  831,  followed).    Collins  v.  Storm,  86. 

3.  Fatally  defective  dbschiftion.  A  tax  deed  describing  the  land 
conveyed  as  "  the  west  fract.  i  quarter  of  the  N.  W.  quarter  of  sec- 
tion 7,  in  township  96.  north,  of  range  41  west,"  is  too  indefinite  to 
convey  any  part  of  the  west  half  of  said  northwest  quarter  section ; 
and  in  an  action  against  the  holder  of  such  deed  to  quiet  the  tilde, 
without  asking  for  a  reformation  pf  the  deed,  the  word  "quarter/* 
when  it  first  occurs,  cannot  be  treated  as  surplusage.    Id. 

3.  Void  sale  :  action  to  quiet  title  :  decree  as  to  taxes  paid  and 
I       IMPROVEMENTS.    In  an  action  to  quiet  the  title  of  land  against  the 

holder  of  a  void  tax  deed,  where  the  plaintiff  offers  to  pay  defend- 
ant the  taxes  paid  bv  him  on  the  land,  with  six  per  cent,  interest, 
a  decree  for  plaintiff  should  be  accompanied  with  an  order  for  such 

Eayment,  but,  since  such  action  is  not  to  redeem  from  a  valid  sale, 
ut  to  quiet  title,  the  question  as  to  compensation  for  improve- 
ments must  be  adjudicated  in  a  subsequent  action  under  the  stat- 
ute as  to  occupying  claimants.  The  case  is  not  governed  by  sec- 
tion 898  of  the  Code.    Id. 

4.  Notice  to  redeem  :  person  in  possession  :  who  is.  A  woman  who 
has  an  interest  in  land  sold  for  tazes,  and  who  resides  on  it  at  the 
time  the  notice  to  redeem  is  given,  not  as  having  any  control  of 
the  land,  but  simply  as  housekeeper  for  her  brother,  who  has  full 
control,  is  not  a  person  in  possession  in  such  sense  that  she  is  enti- 
tled to  have  sucn  notice  served  on  her.  [Beck,  J.,  dissenting.^ 
Rowland  v.  Brown,  679. 

5.     :  description   of  land  :  number  of  acres.    A  notice  to 

redeem  from  tax  sale,  which  wss  otherwise  objectionable,  described 
the  land  as  the  "  N.  W.  i  of  the  N.  E.  i  of  section  thirty  (80), 
township  seventy-two  (72),  range  twenty-four  (24),  80  acres, ''^ when 
in  fact  the  subdivision  described  contained  forty  acres.  Held  that 
the  description  was  suificient,  because  the  number  of  acres,  being 
inconsistent  with  the  area  as  shown  by  the  other  certain  descrip- 
tion, must  be  rejected  as  surplusage,  under  the  rule  of  Ufford  v. 
Wilkins,  88  Iowa,  112.    (See  opinion  for  cases  distinguished).  Id. 
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6.   :  PROOF  OF  8EBVICB :  ATTAOHED  AFFIDAVIT :  COUNTY  OF 

SERVICB  OF  CERTIFYINQ  NOTARY.  Where  a  retum  of  service  of  a 
notice  to  redeem  is  made  on  the  same  paper,  it  may  be  verified  by 
a  proper  affidavit  attached  and  referring  thereto  ;  it  need  not  be 
on  the  same  paper^  (^StvU  v,  Moore,  70  Iowa,  150 ;  Johnaon  v. 
Brown,  71  Iowa,  609  )•  Nor  need  the  return  show  the  county  of 
•  service ;  for  that  is  immaterial  where  the  service  is  personal.  Nor 
is  such  service  deficient  because  it  does  not  show  for  what  county 
the  notary  who  administered  the  oath  was  qualified  to  act ;  for  of 
that  the  courts  will  take  judicial  notice.  ( See  Stoddard  v,  S  loan, 
65  Iowa,  805).    Id. 

7*  NoncB  TO  RBDEXM :  SERYICB  ON  TENAOT.  The  requirement  of  sec* 
tion  804  of  the  Code,  that  a  notice  to  redeem  land  from  tax  sale 
must  be  served  upon  the  person  in  possession,  in  order  to  cut  off 
the  right  to  redeem,  is  pereniptory  ;  so  that  in  this  case,  where  the 
notice  was  personally  servea  on  the  owner,  the  only  person  who 
had  the  right  to  redeem,  hdd  that  it  did  not  cut  off  that  right, 
because  it  was  not  also  served  upon  his  tenant  in  possession.  (  See 
cases  cited  in  the  opinioii).  [Reed,  J.,  dissenting],  Bradley 
V.  Brown,  180. 

8.  Notice  to  redeem  :  who  entitled  to  :  person  in  fossbsbion. 
Where  at  the  time  of  giving  notice  to  redeem  land  from  a  tax  sale 
there  was  no  one  residing  upon  the  land,  but  it  was  taxed  to  A., 
and  C.  held  a  contract  for  its  purchase,  but  B.  had  a  crop  of  com 
growing  on  a  small  portion  thereof,  and  otherwise  it  was  not 
miproved,  held  that  service  of  the  notice  on  B.  was  necessary  to 
a  valid  tax  deed ;  he  being  in  possession  in  contemplation  of  the 
statute,  even  though  he  was  not  on  or  near  the  land  at  the  time ; 
and  that  it  was  immaterial  whether  or  not  he  had  any  right  to 
raise  the  corn  on  the  land.  (Stoddard  v,  Sloan,  65  Iowa,  685,  dis- 
tinguiahed),    CaUanan  v,  Baymond,  807. 

O0  Notice  TO  REDEEM :  by  whom  oivsn:  ''holder  of  certificate.** 
Under  section  894  of  the  Code,  which  provides  that  the  notice  to 
redeem  from  a  tax  sale  shall  be  gi^en  by  ''the  lawful  holder  of 
the  certificate,'* — when  the  purchaser  endorses  the  certificate  in 
blank  and  divers  it  to  another  person  with  the  intent  thereby  to 
transfer  the  property  in  it  to  such  other  person,  such  person  is  the 
"  lawful  holaer,^  and  is  the  proper  person  to  give  the  notice ;  no 
matter  whether  or  not  the  assignment  has  been  recorded  in  the 
office  of  the  oounbr  treasurer,  imder  section  888  of  the  Code. 
Swan  V.  Whaley,  623. 

10«  Assignment  of  certificate  :  not  recorded  :  who  entitled  to 
DEED.  p.  and  F.,  partners,  bought  in  the  land  at  tax  sale.  In  the 
settlement  of  their  affairs,  P.  indorsed  the  certificate  in  blank  and 
delivered  it  to  F.  as  his  property.  F.  gave  the  notice  to  redeem, 
and  then  sold  and  assigned  the  certificate  to  W.  Neither  of  the 
assignments  was  recorded  in  the  treasurer's  office.  Held  that  such 
recording  was  not  necessary  to  entitle  W.  to  a  treasurer's  deed, 
and  that  a  deed  to  him  was  valid.    Id. 

11,  Redemption  bt  contract  with  holder  of  certificate:  risk 
ASSUMED.  While  a  mode  of  redeeming  from  tax  sales  is  pointed 
out  by  statute,  the  owner  of  the  propertv  may  effect  redemption 
by  contract  with  the  holder  of  the  certificate ;  but  if  he  elects  to 
take  that  course  he  must  know  at  his  peril  whether  the  one  with 
whom  he  deals  is  the  owner  of  the  certificate :  and  the  fact  that  no 
assignment  is  recorded  is  not  conclusive  evidence  that  none  has 
been  made,  since  the  record  of  the'  assignment  is  not  made  con* 
Btructive  notice  of  the  rights  of  the  assignee.    Zd, 


INDEX  861 

I2L  Statute  of  lxiotations  :  when  tax  title  not  barred.  A  tax 
title  is  presumed  to  be  valid,  and  under  it  the  bolder  has  construc- 
tive x>06ses8ion  of  unoccuj^ied  land,  so  that  an  entry  upon  it  by  the 
holder  of  the  patent  title  is  presumed  to  be  a  trespass,  and  until 
such  entiy  is  made  the  holder  of  the  tax  title  has  no  occasion  to 
do  anythmg  to  establish  his  title  as  against  the  claimant  under  the 
patent  title.  Accordingly,  where  defendants  had  a  tax  title,  and 
plaintiff,  the  holder  of  the  patent  title,  made  no  claim  to  the  land 
of  which  defendants  were  bound  to  take  notice,  until  two  days 
prior  to  the  expiration  of  five  years  from  the  recording  of  their 
tax  deed,  when  ne  took  possession  and  made  improvements,  held 
that  such  taking  possession  within  the  five  years  did  not  estop 
them  from  claimmg' under  their  tax  title  after, the  expiration  of 
the  five  yearsl  ((Jompare  Francis  v.  Orijfln,  72  Iowa,  23,  and  other 
cases  cited  in  opinion).    Origin  v.  Turner,  250. 

IS.  Buying  in  one's  own  land.  Plaintiff,  in  an  action  to  quiet  his 
patent  title  as  against  defendants'  tax  title,  insisted  that  defend- 
ants' tax  title  was  invalid  because,  in  acquiring  it,  they  but  paid 
the  taxes  on  their  own  land.  But  held  (1)  .that  it  was  not  shown 
to  have  been  their  land,  and  (2)  that,  if  it  were  conceded  to  have 
been  theirs,  then  plaintiff  must  fail,  because  his  title  was  taken 
subject  to  actual  notice  of  whatever  right  they  had  in  the  land. 
Id, 

14L  Setting  aside  :  adjusting  of  equities.  (Ouise  v.  Early,  72  Iowa, 
283,  and  BuMey  v.  Early,  72  Iowa,  289,  followed).  Hunter  v. 
Early,  770. 

TENDER. 

Condition  precedent  to  action.  No  action  at  law  can  be  maintained 
for  money  to  be  paid  upon  the  delivery  of  a  release,  unless  there 
has  first  been  a  delivery  or  tender  of  the  release.  No  mere  offer  to 
execute  and  deliver  it  is  sufficient,  even  though  the  defendant  has 
declared  in  advance  that  he  would  not  accept  it.  ( Ck)mpare  Court- 
right  V.  Deeds,  87  Iowa,  603).  In  equity  a  different  rule  obtains. 
Nelson  t2.  Wilson,  710. 

X)WNSHIP  TBUSTEEa 

CALLED  meetings  :  NOTICE :  POWER  OF  MAJORITY.    See  Railroads,  10. 

TRESPASS. 

1.  Cutting  and  converting  hay  :  damages  :  evidenob.  One  who 
without  any  right  goes  upon  another's  land  and  cuts  the  grass  and 
makes  it  into  nay  and  converts  it  to  his  own  use.  is  guilty  of  a 
trespass,  which  continues  up  to  and  includes  the  final  conversion 
of  the  hay ;  and  the  measure  of  the  owner's  damages  is  the  value 
of  the  hay  when  converted,  and  not  of  the  standing  grass.  And 
in  such  case,  where  the  land  lay  near  the  town  of  £.,  which  was 
one  of  the  markets  of  the  conmiunity  for  such  products,  witnesses 
who  testified  that  they  were  acquainted  with  the  value  of  hay  at 
L.,  were  competent  to  give  their  opinion  as  to  the  value  of  the  hay 
when  converted.    Id, 

9.     By  re-entering  abandoned  right  of  way.    See  Railroads,  6. 

TRIAL. 

See  Jury  Trial. 

TRIAL  DE  NOVO. 

See  Boundaries,  1,3;  Practice  in  Supreme  Coxtrt,  8-12. 
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TRUSTS. 

PBOCEBD6  OF  FRAUD  IN  HANDS  OF  THIRD  PARTIBS.  Where  defendant's 
cashier,  on  his  own  personal  account,  fraudulently  procured  plain- 
tiff to  make  ,to  nim  his  accommodation  note,  which  note 
he  negotiated  for  a  draft,  and  cashed  the  draft  as  cashier  of  the 
defendant,  using  a  part  of  the  proceeds  to  pay  a  debt  to  the 
defendant,  and  for  the  residue  taking  cashier^s  checks,  which  were 
not  negotiable,  held  that  defendant,  though  having  no  actual  or 
constructive  notice  of  the  fraud  at  the  time  the  draft  was  cashed, 
would  still  be  liable  to  the  plaintiff  for  any  of  the  proceeds  of  the 
draft  remaining  in  its  hands  to  the  credit  of  the  cashier  ;  but  that 
it  could  not  be  presumed,  in  the  absence  of  proof,  after  the  lapse  of 
two  years,  that  (hecashier^s  checks  had  not  oeen paid,  or  that  there 
y^B»  any  residue  of  the  fund  for  which  defendant  would  be  liable. 
Hummel  v.  Bank  of  Monroe,  689. 

See  Banks  and  Banking,  1 ;  Wills,  8. 

ULTRA  VIRES. 
See  Ck>BPORA'noNs,  8 ;  Ck>nNTiBS,  1-8. 

VENDOR  AND  VENDEE. 

Sale  to  oo-tbnant:  continued  possession  ajb  notice.  A  portion  of 
the  tenants  in  common  of  an  estate  were  in  possession  thereof,  and 
they  purchased  the  interest  of  one  of  the  other  co-tenants  who 
was  not  in  possession,  but  the  deed  was  not  recorded.  There 
was  no  visible  change  in  the  possession  of  the  estate,  but  some 
improvements  were  made  thereon.  Afterwards  a  judgment  was 
recovered  a^inst  the  co-tenant  who  had  conveyed,  and  her  origi- 
nal interest  m  the  land  was  sold  thereunder  and  purchased  b^  the 
defendant,  who  had  no  actual  knowledge  of  the  prior  conveyance. 
Held  that  the  continued  possession  by  the  purchasing  co-tenants 
did  not,  under  the  circumstances,  charge  defendant  with  notice  of 
such  purchase,  and  that  defendant's  title  was  superior  to  theirs. 
(See  opinion  for  authorities  cited).    May  v.  Sturdtvant^  llOt 

See  Fraudclent  Convetancb  ;   Real  Estate,  2-8. 

VENUE. 

1.    Change  of  :  dibcrbhon  of  court.    A  motion  for  a  chan^  of  the 

E lace  of  trial  of  a  civil  action,  on  the  ground  of  undue  influence 
y  the  other  party  and  his  attorneys  over  the  inhabitants  of  the 
,    county,  is  addressed  to  the  discretion  of  the  trial  oourt,  with  which 
this  court  will  not  interfere  in  the  absence  of  a  showing  of  abuse  c^ 
discretion.    Thorp  v.  Bradley,  60. 

8.     :  error  :  JiTRiSDicriON ;  appeal.    If  it  be  error  to  grant  a 

change  of  venue  for  the  trial  of  a  cause,  without  notice  to  the  defend- 
ant, after  a  default  has  been  entered  against  him,  such  error  does  not 
affect  the  jurisdiction  of  the  court  to  which  the  cause  is  removed, 
and  it  cannot  be  reviewed  upon  an  appeal  from  a  judgment  ren- 
dered in  that  court.    Joems  v*  La  incca,  705. 

VERDICT. 

1.     DiRScnoN  BY  coxmT.    See  Criminal  Law,  13. 

8.     EviDENOE  TO  buppoet  ON  APPEAL.    See  Practice   in  Supreme 
Court,  86-89. 

8.    Not  sufficiently  specifio.    See  Replevin,  !• 
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VOLUNTARY  ASSOCIATIONa 
See  Churches. 
WARRANTY. 
Of  notes  qiten  in  payment.    See  Fiayment,  1« 

See  Sales,  !•  9, 

WASTE. 
Injunction  to  prevent.    See  Mortgages,  4 

WATER  AND  WATERCOURSES. 

1.  Obstruction  by  railroad  :  surface  water.  Water  which  in  the 
time  of  a  freshet  leaves  the  channel  of  a  stream  and  spreads  over  the 
bottom-land,  and  is  forced  back  into  the  channel  again  by  a  rail- 
road embankment  built  across  its  course,  is  not  to  £9  regarded  as 
surface  water  in  considering  the  sufficiency  of  the  culvert  con- 
structed in  the  embankment  for  the  passage  of  the  waters  of  the 
stream  (StUlena  v,  Chicago,  R.  L  dt  P.  By. Co,,  74  Iowa,  659,  foUotoed); 
and  a  company,  about  to  reduce  the  capacity  of  its  culvert  below 
what  the  evidence  shows  will  be  sufficient  to  accommodate  all  of 
such  water,  may  properl  v  be  enjoined  at  the  suit  of  the  owner  of 
the  land  which  will  be  damaged  thereby.  Moore  v.  Chicago,  B, 
db  Q.  By,  Co.,  263. 

2.,  OBSTRuenoN :  nuisance  :  injunction  :  remedy  at  law.  The 
obstruction  of  a  flow  of  the  stream,  whereb^r  lands  are  inundated,  is 
a  nuisance,  and  courts  of  equity  may  enjoin  the  same  without 
ayerring  or  proving  the  insolvency  of  the  defendant.  (  See  Bush' 
nell  V,  Sobeson,  62  Iowa,  640 ).    IcL 

wnis. 

1.  Validity  :  undue  influence  ;  evidbncb.  The  decedent  in  this 
case,  in  disposing  of  his  property  by  will,  gave  nearly  all  of  it  to  a 
friend  and  nis  sons,  giving  to  only  one  of  his  relatives  any  consid- 
erable portion,  and  to  others  of  them  only  nominal  sums.  The 
will  was  made  at  the  house  of  the  friend,  where  the  decedent  had 
been  taken  at  his  own  request,  and  where  he  died  three  days  after- 
wards. The  relatives  sought  to  set  aside  the  probate  of  the  will  on 
account  of  the  alleged  weakness  of  the  deoedent's  mind  at  the 
time  it  was  executed,  and  the  undue  influence  of  the  friend  upon 
him  ;  but,  upon  consideration  of  the  evidence  (  see  opinion ),  held 
that  the  allegations  of  the  petition  were  not  sustained.  McUcomaen 
V,  Ordham,  64. 

2.  Construction  :  right  to  take  land  at  appraisement.  A  testa- 
tor devised  all  his  property  to  his  seven  children,  share  and  share 
alike,  and  requested  that  they  should  partition  the  real  estate 
fairly  and  amicably,  and,  if  possible,  that  they  should  allow  his 
son  ( the  plaintiff )  to  have  a  certain  forty  acres  ;  but  in  case  thev 
could  not  agree  to  such  partition,  he  directed  that  the  plaintift 
should  ''have  the  flrst  and  prior  right  to  purchase  the  said  forty 
acres  and  improvements  at  the  price  at  which  it  may  be  appraised, 
or  at  such  price  as  can  be  agreed  upon  between  him  and  the 
others."  The  parties  could  not  agree  upon  a  partition,  and  plaintiff 
brought  this  action  to  partition  the  land  imder  the  provisions  of 
the  will.  The  court  appointed  commissioners  to  appraise  the  land. 
Held  that  the  will  gave  to  plaintiff  the  absolute  right  to  purchase 
the  forty  acres  at  its  appraised  value,  and  that  the  other  heirs  had 
no  right  to  bid  against  him  therefor.    Snyder  v,  Snyder,  256. 
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8.  Construction  :  ufb  estate  :  alienation  restricted.  The  will 
in  question  stated  that  the  testator  had  placed  his  son  on  certain 
lanoi,  and  that  he  was  to  occupy  and  en joj  it  during  his  natural 
life.  Held  that  this  was  a  devise  tp  the  son  of  a  life  estate,  and  that 
the  right  of  the  devisee  to  alienate  it,  and  of  his  creditors  to  sub- 
ject it  to  the  payment  of  their  demands,  could  not  be  restricted  by 
subsequent  provisions  of  the  will ;  but  that  such  provisions  were 
void  because  inconsistent  with  the  estate  devised.  ( 8ee  opinion 
for  authorities ).    McCormick  Harv.  Much.  Co,  v»  Oatea,  843. 

4.  Probate:  evidence:  moAPAaTT  and  undue  influence:  suffi- 
ciency ON  *  APPEAL.  A  proceeding  to  probate  a  will  is  not 
triable  de  novo  on  appeal ;  and  so,  where  the  evidence,  as  in  this 
case,  was  conflicting  as  to  the  alleged  incapacity  of  the  testator 
and  the  undue  influence  brought  to  bear  upon  him,  the  verdict  of 
the  jury  cannot  be  disturbed  in  this  court.  Primmer  v.  Primmer^ 
415. 

5.  Undue  inflxtence:  evidence  of.  While  there  was  no  direct 
evidence  that  the  proponent  or  any  one  in  her  .behalf  ever 
urged  or  solicited  the  testator  to  make  the  will  in  question,  yet  it 
appeared  that  she  married  the  testator  when  he  was  on  the  verge  of 
the  grave,  and  there  was  evidence  tending  to  prove  that  the  pur- 
pose of  herself  and  her  parents  and  relatives  in  procuring  the  mar- 
riage to  be  consummated  was  to  get  possession  of  his  property 
after  his  death,  and  other  facts  which  showed  that  they  created  an 
opportunity  to  consummate  such  purpose  by  controlling  the  cir- 
cumstances of  the  testator  and  preventing  cojuversations  with  his 
relatives,  at  and  prior  to  the  time  when  the  will  was  made,  and  it 
appeared  that  she  showed  no  sorrow  at  his  death,  but  made  merry 
with  her  friends  before  bis  burial.  Held  that  a  verdict  of  undue 
influence  based  on  evidence  of  this  kind  could  not  be  disturbed  in 
this  court  for  want  of  evidence  to  support  it.    Id, 

6.  Conspiracy  to  procure  :  evidence  :  declarations  of  co-con- 
spirator :  foundation.  Before  the  acts  or  declarations  of  an 
alleged  co-conspirator  are  admissible  as  against  another,  a  foun- 
dation must  first  be  laid  by  proof  sufiScient,  in  the  opinion  of 
the  judge,  to  establish  prima  fade  the  fact  of  conspiracy  between 
the  parties,  or  proper  to  be  laid  before  the  jury  as  tending  to  estab- 
lish such  fact.  But  such  evidence  need  not  be  direct ;  and,  in  the 
nature  of  the  case,  it  must  usually  be  circumstantiaL    Id, 

7.  :  :  8T7BSBQUENT  DECLARATIONS  OF  CO-CONSPIRA- 
TORS. The  declarations  of  a  co-conspirator,  made  after  the 
accomplishment  of  the  common  design,  are  not  usually  admis- 
sible against  his  co-conspirators.  But  the  declarations  of  one 
of  several  co-conspirators  to  procure  the  execution  of  a  will,  made 
after  the  execution  of  it  but  prior  to  the  death  of  the  testator,  may 
be  shown  as  against  a  co-conspirator  seeking  the  probate  of  the 
will,  because  the  object  of  the  conspiracy  cannot  be  said  to  be  con- 
summated until,  by  the  death  of  the  testator,  the  possibility  of 
cancellation  or  modification  has  passed  away.     Id, 

8.  Bequest  in  trust  for  unincorporated  church:  conditions: 
VALIDITY.  A  testator  devised  a  certain  sum  to  certain  persons  in 
trust  for  the  benefit  of  the  Catholic  church  on  his  farm,  and  directed 
that  they  or  their  successors  should  invest  said  money  safely  for 
the  benefit  of  said  church,  and  that  services  should  be  hold  in 
said  church  for  his  soul  yearly.    Held^^ 

(1)  That  the  bequest  was  for  a  charitable  use,  clearly  defined. 

(2)  That  the  title  to  the  money  rested  in  the  trustees,  and  it 
was  immaterial  that  the  beneficiary  church  was  not,  and 
could  not  be,  incorporated. 
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(3)  That  the  bequest  was  not  invalid  on  the  ground  that  there 
was  no  one  to  call  ihe  trustees  to  account  for  a  misuse  Of  the 
fund. 

(4)  That  it  was  not  invalid  because  the  testator  conditioned  it 
upon  services  being  held  yearly  for  his  soul ;  that  paragraph 
of  the  will  being  Bimply  a  request  rather  than  a  oonmtion. 
8eda  v.  Svble,  429. 

WITNESSES. 

laCFBACHMIEMT  :  WBIOHT  OF  BVIDBIfOB  ;     INSTRUOTIONS.     A  witness  waS 

sought  to  be  impeached,  and  six  witnesses  testified  that  his  reputa- 
tion for  truth  and  veracity  was  bad,  and  nine  that  it  was  good. 
The  court,  in  an  instruction,  said :  "If  you  find  that  hi^  credibility 
is  sustained  by  as  many  credible  witnesses  as  disoredit  his  credi- 
ibility,  he  cannot  properly  be  held  or  found  to  be  impeached." 
Held  that  this,  standing  alone,  was  not  correct,  but  that,  when 
considered  with  the  rest  of  the  charge,  as  it  should  be,  the  jury  must 
have  understood  the  court  to  mean  that  if  not  less  than  six  of  the 
nine  witnesses  who  descredited  the  witness  sought  to  be  impeached 
were  equallv  as  credible  as  the  six  who  testified  to  the  contrary, 
then  hecoulc^not  be  regarded  as  impeached ;  and  that,  so  consid- 
ered, the  instruction  was  not  erroneous.    BoberU  v,  Morruon,  821. 

See  Criminal  Law,  6, 14 ;  Evidbncb,  14-ia 

WORDS  AND  PHRASES. 

1.     ''  CoLUfiCTiNa  "  MONET  BY  CITY  TBBA8UBBB.  See  Cities  and  Towns,  7. 

3.     «*  Pbopbbty."    See  Contracts,  9. 

8.    Meaninq  of  '* record**  on  appeal.    See  Practioe  in  Supreme 
Court,  6. 

4k    Meaning  of" lawful holdeii"  of  taz*8alb  CBRTinOATB*    See 
Tax  Sale  and  Deed,  9. 
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